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B.  H.  Shields  v.  B.  A.  MoMahan. 
'{KnoxvUle.    September  Term^  1903.)' 

1«  SBAH80BIPT  OF  SBOOBD.  Copies,  if  no  agreemciit  or  order 
of  ooort  for  originali  to  bo  sent  up»  are  sofficient. 
The  traiiBcrlpt  of  the  record  for  review  in  the  enpreme  court  is 
not  defective  becaase  of  the  absence  of  papers,  namely,  the 
original  ballots  In  a  contested  election  case,  where  certified 
copies  thereof  are  in  the  transcript,  in  the  absoice  of  an  agree- 
ment of  the  parties  or  an  order  of  the  trial  court  that  such  or- 
iginal pi4»ers  be  sent  up  to  the  supreme  court.    {Post,  p.  4.) 
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8.    JU&Y.    None  in  oonteeted  election  rait  over  office  of  sheriff. 
In  contested  election  suit  over  the  office  of  sheriff,  it  is  the  prov- 
ince of  the  circuit  Judge  to  hear  and  determine  the  controversy, 
and  neither  party  is  entitled  to  a  Jury.    {Post,  pp.  4,  6.) 

Cases  cited  and  approved:  Blackburn  v.  Vick,  2  Heis.,  377-883; 
Moore  v.  Sharp,  98  Teon.,  491. 

8.    OONTEBTBD  ELEOTION.    Oase  heard  de  novo  upon  record  in 
supreme  court. 

The  contest  over  the  election  of  a  sheriff  is  to  be  tried  In  the  su- 
preme court  as  an  equity  case  de  novo  upon  the  assignments  of 
errors  made,  and  the  findings  of  the  circuit  Judge  on  questions 
of  the  fact  are  not  conclusive.    (Post,  pp.  i,  5.) 

Case  cited  and  approved.    Moore  v.  Sharp,  98  Tenn.,  493. 

4.  SAME,  Votes  cast  for  one  and  retomed  for  another  properly 
counted  l^  court;  case  in  Judgment. 
Where,  in  a  contested  election  case  over  the  office  of  sheriff  in- 
volving the  election  in  a  certain  district,  in  which  the  uncon- 
tradicted evidence  shows  that  68  votes  were  cast  for  the  con- 
testant, while  only  26  were  returned  for  him;  and  123  votes 
were  cast  for  a  third  candidate,  while  o'nly  79  were  returned 
for  him,  but  there  is  no  evidence,  except  the  face  of  the  returns, 
that  contestee  received  191  votes,  or  any  other  number,  and  It 
is  evident  that  the  votes  not  counted  and  returned  for  contest- 
ant and  the  third  candidate  were  counted  and  returned  for  the 
contestee,  and  by  taking  that  number  from  his  returned  votes 
and  by  adding  the  27  votes  cast  but  not  counted  for  contestant 
to  his  returned  votes,  it'  is  found  that  contestant  has  a  plurality 
of  votes  in  the  county,  he  will  be  declared  to  have  been  elected 
sheriff,  and  the  fact  will  be  so  certified.    {Poit,  pp.  8-7.) 


FROM  SBVIBR. 


Appeal  from  the  Circuit  Court  of  Sevier  County. — Q. 
Mo.  Henderson^  Judge. 
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J.  R.  Penlano,  for  Shields. 
ZiBKLE  &  MgMahan^  for  MeMahan. 


Me.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  is  a  contest  over  the  election  of  a  sheriff  for  Se- 
vier county. 

The  trial  judge  heard  the  case  upon  its  merits,  and 
denied  the  contestant's  claim,  and  dismissed  his  suit,  at 
his  costs,  and  he  has  appealed. 

The  contest  in  this  case  is  confined  to  narrow  limits ; 
there  being  no  question  made  in  regard  to  the  election, 
except  in  district  No.  1. 

It  is  not  charged  that  there  was  any  fraudulent  or  il- 
legal voting  in  that  district,  but  that  through  the  fraud- 
nient  manipulation  of  the  officer  holding  the  election  the 
vote  was  not  returned  as  it  was  cast 

The  si)ecific  charge  is  thai?  in  this  district  53  votes 
were  cast  for  Shields,  whereas  only  26  were  counted  for 
him,  and  123  votes  were  cast  for  Baxter,  the  third  can- 
didate, but  only  79  were  returned  for  him,  but  these  bal- 
lots not  counted  for  Shields  and  Baxter  were  fraudu- 
lently counted  for  McMahan.  The  total  vote  of  the 
county,  as  shown  by  the  returns,  is :  For  McMahan, 
1,519  votes;  for  Shields,  1,495  votes;  for  Baxter,  770 
votes — showing  a  plurality  on  the  face  of  the  returns  in 
favor  of  McMahan  of  24  votes  over  Shields,  the  contest- 
ant^ in  the  county. 


/ 


TENNESSEE  REPORTS.  [Vol.  112 


Shields  y.  McMahan. 


In  the  controverted  first  district  the  returns  show 
the  vote  to  be :  McMahan^  191  votes ;  Shields,  26  votes ; 
Baxter,  79  votes— total,  296  votea 

A  preliminary  question  is  raised  by  the  contestee,  and 
on  it  he  based  a  motion  to  affirm  the  judgment  of  the 
trial  judge.  This  is  that  the  transcript  is  imperfect.  In 
the  court  below  certain  ballots  were  introduced  as  evi- 
dence and  produced  before  the  trial  judge,  to  show  from 
their  faces  uniformity  of  writing  and  other  evidences 
that  they  were  not  genuine  ballots.  The  contention  is 
that  these  original  ballots  should  have  been  sent  up  to 
this  court  in  order  that  it  might  the  more  readily  and 
reliably  pass  upon  the  question  of  their  genuineness, 
whereas  they  were  simply  copied  into  the  record. 

As  a  general  rule  original  papers  are  not  sent  to  this 
court  upon  review  but  they  may  be  brought  up  by  agree- 
ment of  parties  or  by  order  of  the  trial  court,  when  the 
issues  involved  make  it  necessary  or  desirable  to  use  the 
originals,  instead  of  copies  certified  by  the  clerk.  We 
do  not  find  that  there  was  any  agreement  of  counsel  or 
order  of  the  court  in  this  case  that  these  original  bal- 
lots might  be  sent  up  to  this  court,  and  in  the  absence 
of  such  agreement  or  order  it  was  proper  to  send  copies ; 
and  the  record  is  complete  with  such  copies,  and  is  not 
defective  because  of  the  absence  of  the  originals. 

In  the  first  place  we  proceed  to  inquire  whether  it  was 
the  province  of  the  judge  to  try  the  cause  in  the  court  be- 
low, or  was  either  party  entitled  to  a  jury.  The  defend- 
ant demanded  a  jury,  and  it  was  denied  by  the  court. 
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We  are  of  the  opinion  that  it  was  the  province  of  the 
judge  to  hear  and  determine  the  controversy,  and  neither 
party  was  entitled  to  demand  a  jury.  6  Am.  and  Eng. 
Ency.  Law  (2  Ed.),  p.  982;  7  Ency.  of  Plead,  and  Prac. 
p.  393,  b;  McCrary  on  Elections  (4  Ed.),  sections  391, 
392. 

And  such  has  been  the  practice  in  this  State.  Moore 
V.  STuurp,  98  Tenp.,  491,  41  S.  W.,  587 ;  Blackburn  v. 
Vick,  2  Hdsk.,  377,  383. 

The  next  question  that  arises  is  what  is  the  force  and 
effect  of  the  judgment  of  the  trial  judge.  Is  it  conclus- 
ive, if  there  is  any  evidence  to  support  it ;  or  is  the  case 
to  be  tried  in  this  court  de  novo,  and  determined  by  the 
weight  of  the  evidence? 

Whatever  may  be  the  rule  adopted  elsewhere,  the  prac- 
tice in  this  State  has  been  followed  in  a  number  of  cases 
and  laid  down  in  the  case  of  Moore  v.  Sharp,  98  Tenn., 
493,  41  S.  W.,  587,  that  a  contest  over  the  election  of  a 
sheriff  is  to  be  tried  in  this  court  as  an  equity  case  de 
novo,  where  the  findings  of  the  circuit  judge  on  ques- 
tions of  fact  are  not  conclusive. 

In  the  present  case  there  is  a  general  finding  by  the 
trial  judge  that  the  contestant  has  not  made  out  his 
case,  and  tha*e  are  no  findings  of  evidentiary  facts. 

It  is  evident  that  if  the  same  rule  applies  to  the  find- 
ing facts  by  the  trial  judge  that  does  in  other  civil  cases, 
to  wit,  such  finding  is  conclusive,  if  there  is  any  evi- 
dence to  support  it,  and  there  can  be  no  reversal,  and 
practically  no  review,  where  the  decision  of  the  court  be- 
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low  waa  in  favor  of  the  contestee,  since  he  would  always 
come  into  this  court  with  the  certificate  of  election, 
which  is  not  only  some  evidence  to  support  the  finding 
of  the  trial  judge^  but  is  prima  facie  evidence  of  the  jus- 
tice of  the  claim  of  the  contestee. 

If  i^  be  argued  that  this  certificate  could  be  impeached 
still  that  goes  only  to  the  weight  to  be  given  to  it,  and 
not  to  its  admissibility  as  evidence,  and  leaves  it  still 
some  evidence  to  sustain  the  findings  of  the  lower  court 

We  are  of  opinion,  therefore,  following  our  own  pre- 
cedents, that  the  cause  stands  like  an  equity  case  in  this 
court  for  trial  de  novo  upon  the  assignments  made. 

Coming  to  the  merits  of  the  case :  There  is  proof,  not 
contradicted,  that  in  district  No.  1,  53  votes  were  cast  for 
Shields,  names  given,  while  only  26  were  returned ;  and 
123  votes  were  cast  for  Baxter,  while  79  were  returned. 
There  is  no  evidence,  except  the  face  of  the  returns,  that 
McMahan  received  191  votes,  or  any  other  number.  It 
is  evident,  if  there  were  27  votes  for  Shields  that  were 
not  returned  for  him,  and  44  votes  for  Baxter  that  were 
not  returned  for  him,  these  votes  must  have  been  in- 
cluded in  the  191  votes  returned  for  McMahan,  There 
is  no  evidence  to  the  contrary.  There  is  no  evidence  to 
show  how  many  votes  McMalian  did  receive,  if  the  re- 
turns be  impeached  and  excluded.  If  the  votes  should 
be  corrected  according  to  the  evidence  in  the  record,  the 
result  would  be  to  increase  Shields'  vote  by  27,  and  to  de- 
crease McMahan's  71  votes;  and  the  net  result  would 
be,  in  that  district,   McMahan   120   votes,   Shields  53 
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ToteSy  and  Baxter  123  votes ;  and  the  net  result  in  the 
county  would  be  a  plurality  for  Shields  of  74  yotea 

We  are  of  opinion  that  contestant  has  made  out  a 
clear  case  of  a  fraudulent  return  of  the  vote  of  this  dis- 
trict; that  he  has  shown  the  number  of  votes  and  the 
names  of  the  voters  which  were  withheld  from  him  and 
given  to  his  opponent;  and  that  he  has  furnished  the 
data  necessary  to  purge  the  returns  of  the  illegal  votes 
and  le&Te  no  doubt  as  to  the  result  when  the  legal  votes 
alone  are  counted  and  returned.  In  such  case  it  is  the 
duty  of  the  court  to  cast  out  the  votes  ill^ally  returned 
and  declare  the  result  of  the  votes  legally  cast,  and,  when 
proper  and  sufficient  data  is  furnished  for  the  purpose, 
both  in  the  pleadings  and  proof,  and  the  election  is  not 
otherwise  assailed,  but  conceded  to  be  correct,  it  only  re- 
mains to  declare  the  result  as  shown  by  the  proof,  which 
is  that  the  contestant,  Shields,  received  of  the  legal  votes 
cast  in  the  county  a  plurality  of  74  votes  over  contestee, 
McMahan,  and  was  therefore  elected  sheriff  of  Sevier 
county ;  and  the  fact  will  be  so  certified,  and  the  contes- 
tee will  pay  the  costs  of  suit 
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Dana  Habmon  v.  Alonzo  J.  Ttleb. 
{KnoayMle.    September  Term,  1903.) 

1.  OOmnSSTSD  SLEOTIOVS.  Ck>ntestant  cannot  file  replication 
stating  new  grounds  alter  twenty  days  from  election. 
The  contestant  in  a  contested  election  case  oyer  the  office  of 
Judge  of  the  inferior  courts,  etc.,  cannot  more  than  twenty 
days  after  the  election,  file  a  farther  pleading  in  the  form  of  a 
replication  to  the  contRstee's  answer  stating  new  and  distinct 
gronnds  upon  which  to  contest  the  election  of  the  contestee, 
and  evidence  offered  to  sustain  such  charges  will  not  be  heard 
or  considered.    iPaat,  pp.  21-35.) 

Cases  cited  and  approved:  Black  v.  Pate  (Ala.),  80  So.,  438: 
Loomis  V.  Jackson,  6  W.  Va.,  711;  Gillespie  v.  Dion,  18  Mont., 
188;  Kindel  v.  LeBert,  23  Ck)l.  386;  Ingerson  v.  Morlow,  14 
Ohio  St,  668;  Bull  v.  Southwick,  8  N.  M.,  821;  VigU  v.  Pradt» 
4  N.  M.,  375;  Thompson  v.  Swing,  1  Brews.  (Pa.),  67;  In  re 
Wilson  V.  Lucas,  48  Mo.»  290. 

8.  SAMB.  Are  statutory  proceedings,  and  the  statutes  furnish 
the  only  remedy. 
Contested  election  cases  over  the  office  of  judge,  etc.,  are  stat- 
utory proceedings,  and  the  statutes  under  which  they  are  au- 
thorised and  conducted  furnish  the  only  re^aedy  for  contesting 
such  elections.    {Post,  pp.  21-26.) 

Code  cited  and  construed:  Sees.  1320-1326  (S.);  sees.  1109-1115 
(M.  &  v.);  sees.  900-906  (T.  ft  S.  and  1858). 

8.    SAMB.    3'urisdiction  is  conferred  upon  the  chancellor  and  not 

upon  the  chancery  court,  when. 
Jurisdiction  of  the  contested  election  cases  over  the  office  of  judge, 
etc..  Is  not  conferred  upon  the  chancery  court  by  statutes  (Shan- 
non's  Code,  sections  1320-1326),  but  upon  the  chancellor  of  the 
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dlTlBlon  in  which  the  circnit,  or  a  part  of  it  is  situated,  or  which 
is  nearest  to  it,  as  the  case  may  be,  thus  creating  a  special 
tribunal  for  the  exclusive  purpose  of  hearing  and  determining 
this  class  of  election  contests,  the  proceedings  of  which  are 
summary,  and  not  according  to  the  course  of  the  common  law. 
(Pott,  pp.  22-26.) 

Case  cited  and  approved :    Wade  t.  Murry,  2  Sneed,  60. 

Code  cited  and  construed:  Sees.  1320-1326  (a);  sees.  1109-lllS 
(M.  &  v.);  sees.  900-906  (T.  ft  8.  and  1858). 

4.  8AKB.  Btatatas  are  mandatory  and  jurisdictional,  and  most 
be  complied  with. 
The  provisions  of  the  statutes  (Shannon's  Code,  sections  1820- 
1826)  are  mandatory  and  Jurisdictional,  and  must  be  complied 
with,  in  order  to  authorize  the  chancellor,  before  whom  the  pro- 
ceedings in  contested  election  cases  over  the  office  of  Judge, 
etc,  are  begun,  to  hear  and  determine  them.    (Poit,  pp.  23,  24.) 

Cases  cited  and  approved:  Gallagher  v.  Moore,  12  Heis.,  260; 
Schwartz  v.  Oarlield  Co.,  14  Colo.,  44;  Edwards  v.  Knight,  S 
Ohio,  875;  Gillespie  v.  Dion,  18  Mont,  183. 

Code  cited  and  construed:  Sees.  1320-1326  (S.);  sees.  1109-1115 
(H.  ft  v.;  sees.  900-906  (T.  ft  S.  and  1868). 

6.  8AMB.  Statute  of  limitation  barring  contests  alter  twenty 
days  applies  to  amended  pleadings. 
The  provision  of  the  statute  (Shannon's  Code,  section  1820)  re- 
quiring a  sworn  statement  of  the  grounds  of  contest  of  election 
to  the  office  of  Judge,  etc,  to  be  presented  to  the  chancellor 
within  twenty  days  after  the  election,  is  In  the  nature  of  a  stat- 
ute of  limitation,  and  bars  all  contests  which  are  not  begun 
within  the  prescribed  limit;  and  this  construction  of  the  stat- 
ute applies  to  all  amended  or  other  pleadings,  making  new 
charges  upon  which  to  contest  the  election,  with  the  same  force 
as  it  does  to  the  original  bilL    {Post,  pp.  24,  25.) 
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Code  cited  and  constmed:  Sec.  1820  (S.);  1109  (M.  ft  V.);  sec. 
900  (T.  ft  S.  and  1868). 

6.  BAMB.    Same.    But  does  not  apply  to  defense  of  contestee, 
though  it  introduces  new  matter. 

The  statute  (Shannon's  Code,  section  1320)  limiting  the  time  in 
which  a  contest  of  the  election  may  he  instituted  has  no  appli- 
cation to  the  defense  of  the  contestee  to  the  grounds  of  con- 
test presented  against  him,  and  he  is  not  required  to  make  his 
defense  within  the  time  limited  to  the  contestant,  though  his  de- 
fense may  in  part  be  an  attack  on  the  vote  and  returns  in 
favor  of  contestant  on  the  ground  of  ftaud  and  illegality.  (Post, 
pp.  15-17.) 

Code  cited  and  construed:  Sec.  1320  (S.);  sec.  1109  (M.  ft  V.;; 
sec.  900  (T.  ft  S.  and  1858). 

7.  SAME.    Same.    Same.    Statute  giving  time  for  defense,  but 
not  limiting  the  time. 

TThe  provision  of  the  statute  (Shannon's  Code,  section  1321)  as 
to  the  time  of  trial  of  contested  election  cases  over  the  of&ce 
of  Judge,  etc.,  was  intended  to  give  the  contestee  time  in  which 
to  prepare  and  make  his  defense,  and  not  to  limit  the  time  in 
which  he  may  do  so;  and  clearly  allows  him  to  make  defense 
afler  the  expiration  of  the  limit  in  which  the  contestant  is  re- 
quired to  present  his  grounds  of  contest  (Post,  pp.  31-36.) 

Code  cited  and  construed:  Sec.  1321  (S.);  sec.  1110  (M.  ft  V.); 
sec.  901  (T.  ft  S.  and  1858). 

8.  SAMB.    Pleading  and  practice    to    be    prescribed    by    the 

« 

chancellor. 

fti  contested  election  cases  over  the  office  of  judge,  etc.,  the  chan- 
cellor is  empowered  to  prescribe  the  practice  to  be  pursued  in 
making  up  the  pleadings  and  presenting  the  evidence,  within 
the  provisions  of  the  statutes  (Shannon's  Code,  sections  1320- 
1326)  conferring  upon  him  jurisdiction  of  the  case.  (Post,  pp. 
32,  33.) 

Cases  cited  and  approved:  Boring  v.  Griffith,  1  Heis.,  446;  Black- 
burn V.  Vick,  2  Heis.,  876. 
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9.    JUBIBDIOnON.    Of  subjeot-matter  cannot  be  conferred  by 
consent. 

JnrlBdictlon  of  the  subject-matter  cannot  be  conferred  upon  a 
court  by  consent  of  the  partiee  litigant  « iPoat,  p.  30.) 

10,    PlflEADIHG  AND  PBAOTIOB.    Amendments  after  issue  not 
allowed  without    reason,  negligence   shown  is  ground   for 
denial. 
The  application  for  permission  to  amend  pleadings,  after  issue 
will  be  denied  unless  a  good  reason  is  given  for  not  presenting 
the  new  matter  in  the  original  pleading;  and  certainly  the  ap- 
plication should  be  denied,  when  the  amended  bill,  upon  its 
face,  not  only  fails  to  etate  any  such  reason,  but  afflrmativeiy 
shows  that  none  existed,  save  the  negligence  of  the  applicant, 
and  especially  when  the  interest  of  the  parties  and  the  public 
al{^e  demands  that  there  should  be  no  unnecessary  delay  in 
commencing  the  proceeding.     {Post,  p.  30.) 


FROM  WASHINGTON. 


Appeal  from  the  Hon.  Hal.  H.  Haynes,  Chancellor  of 
the  First  Chancery  Division  of  Tennessee,  sitting  in 
Contested  Election  Case  in  Washington  County. 

BOBEBT  BUBBOW^  ISA^O  HARB^  BEBVES    &    BEEVES^    IS- 

HAM  Q.  Lbbow  and  C.  W.  Mabgbaves^  for  Harmon. 

KiBKPATBiCK^  Williams  &  Bowman^  Thos.  Cubtin, 
John  P.  Smith,  Tipton  &  Milleb,  J.  O.  Phillips,  and 
Hughes  &  Hughes,  for  Tyler. 


Mb.  JusnoE  Shields  delivered   the   opinion    of   the 
Court 


12  TENNESSEE  REPORTS.  [Vol.  112 

Harmon  y.  Tyler, 

This  is  a  proceeding  institated  before  Hon.  Hal.  H.. 
HayneSy  chancellor  of  the  first  chancery  division  of  Ten-^ 
nessee^  by  Dana  Harmon,  contestant,  a  candidate  for  the- 
office  of  judge  of  the  first  judicial  circuit  at  the  general 
election  held  August  7,  1902,  against  Alonzo  J.  Tyler, 
contestee,  his  opponent,  who  received  the  certificate  of 
election,  to  contest  his  election  to  that  offlca 

Contestant  presented  to  the  chancellor  his  statement 
of  the  grounds  of  his  contest  in  the  form  of  a  bill  in 
equity,  properly  verified,  charging  in  general  terms  that 
contestee  Tyler,  and  himself  were  candidates  for  the  of- 
fice of  judge  of  the  first  judicial  circuit  at  said  election, 
and  that  he  was  legally  and  constitutionally  elected  to- 
said  office,  but  by  means  of  the  fraudulent  suppression 
of  the  returns  of  the  election  in  certain  districts,  the 
fraudulent  alteration  of  those  of  others,  and  the  rejec- 
tion of  legal  votes  cast  for  contestant  in  another,  it  was 
made  to  appear  upon  the  face  of  the  returns  from  the 
counties  composing  the  circuit  that  the  contestee  had  re- 
ceived a  majority  of  102  votes,  and  was  elected  to  said 
office,  and  the  certificate  of  election  rightfully  belonging 
to  contestant  was  wrongfully  issued  to  contestee. 

Contestant,  proceeding  to  state  the  specific  grounds 
of  his  contest,  says  that  upon  the  full,  correct,  and  legal 
returns  of  the  election  made  and  certified  by  the  judges 
and  clerks  of  the  various  voting  precincts  of  the  circuit 
he  had  a  majority  of  the  votes  cast  and  was  duly  elected, 
but  that  the  returns  from  the  twelfth  civil  district  of 
Hancock  county,  where  he  received  a  majority  of  80 


4  Gates]         SEPTEMBER  TERM,  1903.  13 

Harmon  t.  Tlirler. 

YoteSy  those  from  the  second  district  of  Claiborne  county, 
where  he  received  a  majority  of  52  votes,  and  those  of 
the  sixteenth  civil  district  of  Sullivan  county,  where  he 
received  a  majority  of  13  votes,  were  fraudulently  sup- 
pressed or  destroyed,  and  omitted  from  the  vote  certi- 
fied by  the  election  commissioners  of  those  counties  to 
the  secretary  of  state ;  that  the  returns  of  three  districts 
of  Greene  county,  after  the  same  were  certified  by  the  of- 
ficers holding  the  election,  were  fraudulently  altered  by 
adding  to  the  votes  cast  for  contestee,  Tyler,  in  the  sec- 
ond district  20  tallies  or  votes,  in  the  fifth  district  15 
votes,  and  in  the  eighteenth  district  40  votes,  whereby 
it  was  falsely  made  to  appear  upon  the  face  of  the  re- 
turns from  these  districts  that  contestee  had  received  75 
votes  more  than  had  in  fact  been  cast  for  him,  which 
were  counted  and  included  in  the  aggregate  vote  certi- 
:fied  to  the  secretary  of  state  from  that  county ;  that  in 
the  first  civil  district  of  Johnson  county,  where  the  uni- 
form ballot  law  applies,  4  ballots  which  were  legal  and 
should  have  been  counted  for  contestant  were  wrong- 
fully rejected  upon  the  pretense  that  they  were  marked ; 
and  that  the  total  number  of  votes  cast  for  contestee  in 
Hancock  county  was  fraudulently  raised  81,  but  by 
whom  and  in  what  particular  district  or  districts  it  was 
•done  he  is  unable  to  state,  but  will  be  able  to  show  the 
facts  in  the  proof.  No  other  ground  of  contest  is  stated. 
The  number  of  votes  shown  by  the  returns  of  the  elec- 
tion commissioners  of  the  several  counties  to  have  beei\ 
Teceived  by  contestant  and  contestee  is  then  set  out  in 
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full,  from  which  it  appears  that  if  the  charges  made  in 
contestant's  bill  are  true,  and  corrections  are  made  ac- 
cordingly, he  received  a  majority  of  the  votes  cast  in  the 
election,  and  was  entitled  to  the  certificate  of  election 
and  office  of  circuit  judge. 

The  bill  concludes  with  a  prayer  that  the  chancellor 
designate  a  suitable  place  in  the  judicial  circuit  to  hear 
the  contest,  and  name  the  earliest  day  possible  for  that 
purpose;  that  all  orders  necessary  in  the  case  be  made; 
and  that,  on  the  final  hearing,  contestant  be  declared  to 
have  been  legally  elected  judge  of  the  first  judicial  cir- 
cuit of  Tennessee. 

The  chancellor  ordered  that  the  case  be  heard  Septem- 
ber 30,  1902,  at  Johnson  City,  Tennessee,  and  that  a 
copy  of  the  bill  be  served  upon  the  contestee  at  least 
twenty  days  before  that  day. 

The  parties  made  and  filed  with  the  chancellor  Sep- 
tember 1, 1902,  an  agreement  in  these  words : 

"In  re  Harmon  v.  Tyler,  Election  Contest. 

"In  this  case  it  is  agreed  by  counsel  representing  the 
parties,  respectively,  as  follows: 

"  ( 1 )  That  contestee  shall  have  until  and  during  Sat- 
urday, September  6,  in  which  to  file  a  reply  to  contes- 
tant's petition.  In  the  event  contestee,  in  his  said  an- 
swer, set  up  new  matter  and  ask  for  affirmative  relief^ 
contestant  shall  have  until  and  during  Saturday,  Sep- 
tember 13, 1902,  in  which  to  make  defense  thereto,  so  as 
not  to  delay  the  hearing.  Contestant  does  not  agree 
that  contestee  has  the  right  to  set  up  new  matter  or  to 
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ask  affirmatiye  rdief  after  the  expiration  of  twenty  days 
from  the  election  of  August  7, 1902,  and  this  question  is 
expressly  reserved  by  contestant 

^^(2)  The  contestant  shall  execute  a  bond  in  the  sum 
of  1250.00,  conditioned  for  payment  of  cost  in  event  of 
failure  to  prosecute  successfully,  and  contestee  shall  give 
bond  of  like  character  if  his  petition  asks  affirmative 
relief. 

"(3)  The  parties,  respectively,  shall  have  the 
right  to  take  depositions  in  as  many,  but  not  more  than 
four  different  localities  at  the  same  time,  upon  proper 
notice  thereof. 

"Either  parly  may,  upon  five  days'  notice,  take 
depositions  in  the  cause  at  any  time  after  the  fourth 
instant. 

"It  is  further  agreed  that  all  depositions,  orders,  etc., 
be  sent  to  the  clerk  and  master  of  the  chancery  court  at 
Johnson  City,  who  will  file  same,  together  with  all 
other  papers  in  the  cause,  and  shall  make  note  of  same 
upon  the  rule  docket,  and  in  all  matters  pertaining  to 
this  cause  he  will  have  the  same  power  he  has  in  a  chan- 
cery causa" 

Contestee  filed  his  answer  September  6,  1902,  admit- 
ting that  he  and  contestant  were  opposing  candidates 
in  the  preceding  August  election  for  the  office  of  cir- 
cuit judge;  that  the  returns  certified  to  the  secretary 
of  state  showed  a  majority  in  his  favor,  and  that  he  had 
received  a  certificate  of  election ;  and  charging  that  he 
had,  in  fact,  received  a  majority  of  the  legal  votes  cast 
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in  the  election,  and  was  justly  entitled  to  the  office,  and 
denying  all  charges  of  fraud. 

Contestee^  answering,  further  denies  that  the  con- 
testant received  the  number  of  legal  votes  shown  by  the 
returns  from  the  several  counties  composing  the  circuit 
to  have  been  cast  for  him,  and  charges  that  said  returns 
were  false  and  fraudulent  in  that  large  numbers  of  il- 
legal votes  were  cast  for  contestant  by  nonresidents, 
repeaters,  voters  subject  to  the  payment  of  poll  taxes 
who  had  not  paid  them  for  the  previous  year,  or  who 
failed  to  present  satisfactory  evidence  of  such  payment 
to  the  judge  of  the  election,  or  voted  upon  forged  re- 
ceipts, and  by  persons  who  were  otherwise  disqualified 
and  not  entitled  to  vote  in  said  election,  and  fraudu- 
lently counted  for  him ;  and  that  ballots  which  had  been 
cast  for  contestee  were  fraudulently  taken  from  the 
boxes^  and  others  in  favor  of  contestant  wrongfully  sub- 
stituted for  them;  and  that  other  ballo^  cast  for  con- 
testee were  fraudulently  and  corruptly  called  and 
counted  for  contestant;  and  that  all  these  wrongs  were 
done  and  permitted  to  be  done  by  the  friends  and  sup- 
porters of  contestant,  who  were,  in  some  instances,  the 
officers  holding  the  election,  and  for  his  benefit 

These  charges  are  specific,  stating  in  detail  the  par- 
ticular voting  precinct  afFected,  the  nature  and  char- 
acter of  the  fraudulent  practices  there  committed,  the 
number  of  the  several  kinds  of  illegal  votes  that  were 
cast  and  counted  for  contestant,  and  of  those  fraudu- 
lently placed  in  the  ballot  boxes  and  counted  for  him, 
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and  those  cast  for  contestee  and  fraudnlently  and 
falsely  called  and  counted  for  contestant^  in  each  of  said 
precincta 

The  a^gr^ate  of  the  votes  that  are  attacked  by  con- 
tested if  deducted  from  the  number  shown  by  the  re- 
turns to  have  been  received  by  contestant^  would  so  re- 
duce it  that  contestee  would  still  have  a  majorily  over 
him,  conceding  the  charges  of  the  bill  to  be  true>  and 
correcting  the  returns  as  prayed  by  contestant 

The  answer  concludes  with  a  prayer  that  the  i>olls 
attacked  be  purged  of  the  iU^al  votes  cast  and  counted 
for  contestant^  and  other  proi>er  corrections  in  the  re- 
turns be  made^  and  that  contestant's  petition  be  dis- 
missedy  and  contestee  adjudged  and  declared  to  have 
been  duly  elected  to  said  ofQce  and  authorized  to  as- 
sume its  duties.  It  was  verified  by  the  oath  of  the  con- 
testee, and  a  bond  to  secure  costs  was  also  filed  by  him^ 

On  September  13th  contestant,  by  motion  to  dismiss 
and  demurrer,  in  which  this  answer  is  called  a  ^^cross 
bill/'  challenged  the  right  of  contestee  to  attack  the  le- 
gality of  votes  which  had  been  received  or  counted  by 
the  election  officers  for  contestant,  because  said  plead- 
ing was  not  filed  within  the  limit  of  twenty  days  after 
the  election,  provided  by  the  statute  authorizing  con- 
tests of  the  election  of  judges  of  the  circuit  court ;  that 
contestee  was  estopped  from  attacking  the  returns  upon 
which  he  had' received  a  certificate  of  election;  and  that 
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his  defense  should  be  confined  to  meeting  the  charges 
made  in  contestant's  bill,  which  were  overruled. 

Contestant  then  filed  a  further  pleading,  styled  an 
'^answer/'  containing  a  denial  of  the  charges  of  fraud, 
and  this  statement: 

'^Contestant  was  content  to  rest  this  case,  and  his 
right  to  the  office  of  circuit  judge,  upon  the  election  re- 
turns as  made  and  citified  by  the  officers  who  held 
the  elections  in  the  various  voting  districts  throughout 
the  first  judicial  circuit,  but  he  does  not  shrink  from  a 
full,  free,  and  fair  investigation  of  all  charges  of  fraud 
or  illegalily  that  can  be  made  in  this  contest  He 
charges  that  in  every  county  in  the  circuit  a  majority 
of  each  of  the  board  of  election  commissioners  were 
the  active  supporters  of  contestee,  and  in  nearly  every 
instance  they  appointed  friends  and  adherents  of  con- 
testee as  judges^  officers,  and  clerks  to  hold  the  election, 
so  that  if  there  was  any  fraud,  illegality,  or  irregular- 
ity at  any  polling  precinct,  it  was  done  while  the  polls 
were  under  the  management  and  control  of  the  friends 
of  contestee. 

'^Contestant  did  not  seek  to  go  behind  the  election 
returns  in  his  notice  of  contest,  to  show  the  wholesale 
frauds  committed  by  the  partisans  of  contestee.  He 
hesitated  to  open  up  that  wide  field  of  investigation,  not 
because  of  any  fear  of  the  result,  but  because  of  the 
heavy  expense  that  would  attach  to  such* an  investiga- 
tion.^' 

He  then  proceeded  to  charge  further  and  nnw  grounds 
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of  contest^  consisting  of  fraudulent  -and  corrupt  prac- 
tices claimed  to  have  been  resorted  to  in  some  forty- 
eight  voting  precincts  of  the  several  counties  compos- 
ing the  circuit,  by  the  election  officers  and  others, 
friends  and  partisans  of  contestee,  affecting  more  than 
1,000  votes  alleged  to  have  been  ill^ally  cast  and 
counted  for  contestee,  and  many  legal  votes  claimed  to 
have  been  cast  for  contestant,  and  wrongfully  counted 
for  contestee^  the  specifications  being  similar  to  those 
made  in  the  answer  of  contestee,  and  concludes  with  a 
prayer  that  the  returns  in  the  districts  attacked  be 
purged  of  the  ill^al  votes  cast  for  contestee  and  cor- 
rected, and  contestant  be  decreed  to  have  been  legally 
elected,  and  for  general  relief. 

On  September  17th  contestee  moved  to  strike  this 
pleading  from  the  file  upon  the  ground  that  the  same 
was  in  effect  an  amendment  to  the  original  statement 
of  grounds  of  contest,  attacking  the  election  of  contestee 
upon  new  and  additional  grounds  more  than  twenty 
days  after  the  election,  the  limit  provided  in  which 
such  contests  must  be  commenced.  The  chancellor  also 
overruled  this  motion,  holding  that  the  pleading  was 
allowable  as  a  replication  to  the  contestee^s  answer,  and 
that  it  concluded  the  pleadings  in  the  case. 

The  case  was  heard  upon  the  issues  made  in  these 
pleadings  and  the  evidence  introduced  by  the  parties, 
upon  all  of  which  the  chancellor  found  and  adjudged 
that  most  of  the  grounds  of  contest  charged  in  the  or- 
iginal bill  filed  by  contestant  August  22,  1902,  and  a 
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considerable  portion  of  those  made  by  both  parties  in 
the  subsequent  pleadings,  were  sustained  by  the  proof, 
and  found  that  a  large  number  of  fraudulent  and  illegal 
votes  were  cast  and  counted  for  both  contestant  and 
contestee,  which  he  deducted  from  the  returns  in  their 
favor,  respectively,  and  upon  the  returns  thus  set  up, 
corrected,  and  expurgated,  decreed  that  the  contestee 
had  received  a  majority  of  119  votes  over  the  contestant, 
and  was  duly  and  lawfully  elected.  From  this  decree 
both  parties  have  app^ed,  and  assigned  errors. 

The  first  questions  to  be  disposed  of  are  those  of  ju- 
risdiction and  procedure^  raised  by  the  parties  in  the 
progress  of  the  preparation  of  the  pleadings  before  the 
chancellor,  and  the  decision  of  them  will  in  a  large 
measure  be  determinative  of  the  case.  These  conten- 
tions may  be  stated  under  two  heads,  as  follows : 

(1)  Contestant  insists  that  contestee  must  be  con- 
fined in  his  defense  to  a  denial  and  difi^roval  of  the 
charges  made  in  the  original  bill,  and  that  in  no  event 
can  the  charges  of  fraud  made  in  his  answer  be  consid- 
ered, because  the  answer  was  not  filed  with  the  chan- 
cellor within  twenty  days  after  the  election,  the  limit 
fixed  by  the  statute  for  the  commencement  of  a  contest 
of  this  character. 

(2)  Contestee  contends  that  the  provision  of  the 
statute  requiring  the  statement  of  the  grounds  of  con- 
test to  be  presented  within  twenty  days  after  the  elec- 
tion is  jurisdictional,  and  a  limitation  upon  actions  of 
this  character,  and  that  new  grounds  of  contest  pre- 
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sentedy  bj  amendmeiit  or  otherwise,  after  the  time  al< 
lowed  has  expired,  are  barred,  and  for  this  reason  the 
charges  made  in  the  amended  pleading  of  contestant 
mnst  be  disregarded.  j 

The  contestant,  of  conrse,  insists  that  he  had  the 
right,  with  the  permission  of  the  court,  to  amend  his 
bill,  and  present  further  grounds  upon  which  to  con- 
test the  election  at  any  time;  and  the  contestee,  that  he 
had  the  right  to  show  in  his  defense,  in  any  way  author- 
ized by  the  facts,  that  contestant  was  not  elected,  and 
that  he  had  at  least  twenty  days  after  service  of  copy 
of  grounds  of  contest  in  which  to  make  his  defense. 

If  the  contestant's  contentions  are  sound,  we  haye 
only  to  c(msider  whether  the  ayerments  of  his  original 
bill,  or  statement  of  grounds  of  contest^  are  sustained 
by  the  proof,  as  all  other  defenses  than  a  denial  of  those 
will  be  excluded;  while^  if  contestee's  contentions  are 
sustained,  we  must  go  further,  and  consider  the  charges 
of  fraud  made  in  his  answer,  but  not  those  made  in 
what  is  called  by  the  chancellor  the  ^^replication''  of  the 
contestant. 

We  will  not  consider  these  questions  in  the  order 
they  arose  in  the  progress  of  the  case,  but  will  first  dis- 
pose of  those  affecting  contestant's  pleadings,  which  is 
the  more  convenient,  aad  we  think  logical,  order. 

Then  did  the  chancellor  err  in  allowing  contestant, 
more  than  twenty  days  after  the  election,  to  file  a  fur- 
ther pleading  in  the  form  of  a  replication  to  contestee's 
answer,  stating  new  and  distinct  grounds  upon  which 
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to  contest  the  election  of  the  contestee,  and  hearing  and 
considering  proof  offered  to  sustain  these  charges?  We 
think  he  did. 

Contested  election  cases  of  this  character  are  statu- 
tory proceedings,  and  the  statutes  under  which  they  are 
authorized  and  conducted  are  to  be  found  in  the  Code, 
sections  900-912,  inclusive  (Shannon's  Ed.,  sections 
1320-1332 ) .  The  sections  bearing  upon  the  questions 
now  under  consideration  are  as  follows : 

"Sec.  1320.  Should  a  candidate  for  judge  of  the  cir- 
cuit, common  law  and  chancery,  or  criminal  court,  or  for 
the  office  of  district  attorney,  desire  to  contest  his  elec- 
tion, he  shall,  within  twenty  days  after  such  election, 
present  a  sworn  statement  of  the  grounds  of  contest  to 
the  chancellor. 

"Sec.  1321.  The  chancellor  shall  thereupon  appoint 
a  day  of  trial,  not  less  than  thirty  or  more  than  fifty 
days  from  the  day  of  presentation  of  said  statement, 
and  a  place  of  trial  at  some  point  within  the  circuit  in 
which  the  election  was  held,  and  shall  indorse  the  same 
on  said  statement,  and  cause  a  sheriff  or  constable  of 
the  circuit  or  district  to  serve  a  copy  of  the  same  on  the 
person  whose  election  is  contested,  or  to  leave  the  same 
at  his  usual  place  of  residence  at  least  twenty  days  be- 
fore the  trial,  and  make  a  return  to  him  of  said  service. 

"Sec.  1322.  The  testimony  in  such  contest  may  be 
taken  orally,  or  in  deposition,  upon  such  notice  as  the 
chancellor  may  prescribe,  and  the  chancellor  may  make 
all  necessary  orders  in  relation  to  the  transmission  of 
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the  poll  books  in  the  election  to  the  place  of  trial,  or  in 
relation  to  any  other  matter  required  in  the  contest. 

"Sec.  1323.  The  chancellor,  having  heard  the  testi- 
mony and  determined  the  contest,  shall  send  a  certified 
<!opy  of  his  decision,  giving  a  statement  of  the  legal 
votes  cast  for  each  of  the  contesting  parties  to  the  gov- 
•emor,  who  shall  issue  a  commission  to  the  person 
^ected." 

r 

"Sec.  1326.  Either  party  may  have  an  appeal  to  the 
supreme  court,  and  said  appeal  shall  be  governed  in  all 
respects  as  an  appeal  from  the  chancery  court" 

These  statutes  furnish  the  only  remedy  for  contest- 
ing the  election  of  judges  of  the  chancery,  circuit,  or 
other  courts  of  original  jurisdiction  in  this  state.  They 
do  not  confer  jurisdiction  of  these  cases  upon  the  chan- 
cery court,  but  upon  the  chancellor  of  the  division  in 
which  the  circuit,  or  a  part  of  it,  is  situated,  or  which 
is  nearest  to  it,  as  the  case  may  be;  thus  creating  a 
special  tribunal  for  the  exclusive  purpose  of  hearing 
and  determining  this  class  of  election  contests,  the  pro- 
ceedings of  which  are  summary,  and  not  according  to 
the  course  of  the  common  law.  Wade  v.  Murry,  2 
Sneed,  50. 

Their  provisions  are  jurisdictional,  and  must  be  com- 
plied with  in  order  to  authorize  the  chancellor,  before 
whom  the  proceedings  axe  b^un,  to  hear  and  determine 
them.  QaUagher  v.  Moore,  12  Heisk.,  260 ;  Schwartz  v. 
Garfield  County ^  14  Colo.,  44,  23  Pac.,  84;  Edwards  v. 
Knight,  8  Ohio,  375 ;  Gillespie  v.  Dion,  18  Mont,  183, 
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44  Pac.,  954,  83  L.  B.  A.,  703;  McCrary  on  Elections, 
section  99. 

Therefore,  when  one  desires  to  contest  the  election  of 
a  chancellor,  judge,  or  district  attorney,  he  must  com- 
ply with  these  statutes,  the  first  provision  of  which  re- 
quires tiiat  within  twenty  days  after  the  election  a 
sworn  statement  of  the  grounds  of  contest  be  presented 
to  the  chancellor  of  the  division.  This  provision  of  the. 
statute  is  mandatory,  and,  as  we  have  seen,  jurisdic- 
tional. It  is  also  in  the  nature  of  a  statute  of  limita- 
tion,  and  bars  all  contests  which  are  not  begun  within 
the  prescribed  limit  Jurisdiction  is  only  conferred 
upon  the  chancellor  when  the  sworn  statements  of  the 
grounds  of  contest  are  filed  with  him  within  twenfy 
days  after  the  election  was  held,  and,  when  filed  after 
that  period,  he  is  without  authority  to  hear  the  contest^ 
and  it  is  forever  barred. 

We  also  think  that  this  construction  of  the  statute 
applies  to  all  amended  or  other  pleadings^  making  new 
charges  upon  which  to  contest  the  election,  with  the 
same  force  it  does  to  the  original  bill.  The  statute  re- 
quires  all  the  grounds  of  contest  to  be  filed  within  the 
time  limited.  Such  is  its  plain  meaning  and  intent 
The  legislature  has  made  no  provision  for  extension  of 
the  time  by  allowing  amendment,  and  the  law  makes 
none.  It  considered  twenty  days  sufficient  time  in 
which  to  obtain  all  information  necessary  to  begin  the 
contest,  and  it  was  ample  in  this  case,  as  contestant 
says  he  knew  all  the  facts  when  he  filed  his  original  bilk 
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The  evident  purpose  of  the  l^slatnre  in  creating  a 
special  tribunal,  with  no  other  jurisdiction,  to  try  these 
contests,  and  requiring  them  to  be  promptly  instituted 
and  speedily  heard  and  determined,  was  to  prevent  the 
strife  and  animosities  which  necessarily  attend  public 
elections  from  being  continued  in  the  courts,  and  to 
prevent  those  whom  the  people  have  elected  to  the 
offices  from  being  deprived  of  their  possession,  and  de- 
nied the  right  to  exercise  the  functions  and  enjoy  the 
emoluments  of  the  office,  and  from  being  harassed  and 
disturbed  in  the  discharge  of  their  public  duties,  by  pro- 
longed litigation.  These  wholesome  and  just  purposes 
would  be  entirely  defeated  under  any  other  construc- 
tion. If  the  original  contest,  or  a  new  one  by  an 
amended  or  supplemental  pleading,  could  be  com- 
menced a  month  after  the  expiration  of  the  time  pre- 
scribed, it  could  be  done  at  any  later  period,  and  the 
litigation  in  this  way  prolonged,  in  many  instances 
until  the  term  of  office  had  expired. 

The  chancellor  therefore  should  not  have  allowed  the 
amended  pleading  of  contestant^  presenting  additional 
grounds  of  contest,  to  be  filed.  This  pleading  is  styled 
"an  answer  to  contestee^s  answer,"  and  was  allowed  to 
be  filed  as  a  replication  to  that  answer.  It  contains  a 
denial  of  the  allegations  of  the  answer  of  contestee,  but 
the  greater  part  of  it  is  devoted  to  charges  of  grounds 
of  contest  for  the  first  time  brought  forward,  and  of  an 
entirely  different  character  from  those  stated  in  the  or- 
iginal bill.     It  is  sworn  to,  and  concludes  with  a  prayer 
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for  appropriate  relief.  It  is,  in  substance,  a  new  bill 
containing  new  charges  upon  which  to  contest  the  elec- 
tion of  contestee,  and  submitting  new  issues  to  be  tried, 
and  not  an  amendment  of  the  charges  already  made. 
It  is  immaterial  that  it  is  styled  "an  answer."  Courts 
will  always  give  pleadings  their  proper  character  and 
effect  It  came  too  late,  and  should  not  have  been  al- 
lowed to  be  filed  for  any  purpose. 

While  this  precise  question  has  not  been  hitherto  de- 
cided by  this  court,  it  has  been  in  other  states  having 
similar  statutes  providing,  for  election  contests,  and  al- 
ways as  here  held. 

In  the  case  of  Black  v.  Pate  (Ala,),  30  South.,  438,  it 
is  said  by  Sharp,  J. :  "Contests  of  elections  being  un- 
authorized except  by  statute,  any  material  departure 
from  the  statutory  mode  of  instituting  and  conducting 
such  contests  is  likewise  unauthorized.  This  is  espe- 
cially true  in  respect  of  the  limitation  of  time  contained 
in  this  statute  r^ulating  contests  for  the  office  of 
sheriflF,  which  provides,  *The  person  contesting  must 
file  in  the  office  of  the  judge  of  probate  of  the  county 
in  which  the  election  was  held,  within  fifteen  days  after 
the  result  of  the  elections  has  been  declared,  a  statement 
in  writing  of  the  grounds  of  contest  verified  by  affi- 
davit.^ Code,  section  1697.  This  and  several  other 
provisions  of  the  statute  are  made  to  hasten  the  termi- 
nation  of  such  contests,  in  view  of  the  fact  that  it  is 
important  to  the  public  as  well  as  the  parties  that  the 
office  be  administered  by  the  person  rightfully  entitled 
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thereto.  Introducing  new  grounds  of  contest  after  the 
prescribed  time  would  naturally  be  productive  of  sur- 
prise to  the  contestee,  and  of  disadvantage  to  him,  un- 
less the  trial  be  postponed  to  enable  him  to  meet  such 
grounds.  Hence  the  l^islature,  assuming  that  fifteen 
•days  would  be  sufficient  for  one  acting  with  diligence 
to  learn  of  matters  invalidating  a  declaration  of  elec- 
tion, has  made  no  provision  for  filing  grounds  of  con- 
test after  fifteen  days  therefrom.  As  originally  exhib- 
ited, the  present  petition  preferred  only  two  grounds 
of  contest:  First,  that  ill^al  votes  were  given  to  the 
contestee,  which,  if  taken  from  him,  will  reduce  the 
number  of  l^al  votes  given  to  the  contestee;  second, 
that  he  is  ineligibla  The  amendment  averring  fraud 
on  the  part  of  election  officers,  not  having  been  offered 
1)efore  the  lapse  of  fifteen  days  from  the  declaration, 
was  improperly  allowed." 

In  Loomis  v.  Jackson,  6  W.  Va.,  711,  where  the  stat- 
ute created  a  special  tribunal  like  ours  for  the  trial  of 
this  class  of  cases,  it  is  said :  ^^This  court  is  one  of 
limited  jurisdiction,  confined  to  the  trial  of  one  single 
case,  and  becomes  functus  officio  as  soon  as  that  cause 
is  determined.  It  possesses  no  inherent  power,  and  it 
<!an  be  directed  in  the  exercise  of  its  authority  only  by 
the  provisions  of  the  statute  creating  it 

^Tossessing  no  common  law  jurisdiction,  it  can  not 
thence  derive  the  incidental  power  of  amendment.  The 
statute  creating  it  does  not  expressly  grant  to  it  such 
power,  but  on  the  contrary,  by  reserving  tQ  the  parties 
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the  right  to  supply  defects  to  a  certain  limited  extent^ 
npon  certain  conditions  and  within  a  specified  time^ 
that  power,  by  very  strong  implication,  is  withheld 
from  this  court  The  eighth  section  of  chapter  131  of 
the  Code  [of  1868],  authorizing  the  amendment  of  the 
pleading  in  certain  cases,  can  not  apply  to  this  court, 
for  the  courts  there  referred  to  can  impose  conditions 
upon  the  party  a^sking  leave  to  amend,  by  piiyment  of 
costs,  or  granting  a  continuance,  if  thereby  made  neces- 
sary, which  this  court  can  not  do." 

In  Oillespie  v.  Dion,  supra,  it  is  said :  "Doubtless, 
amendments  may  be  made  to  a  statement  sufficiently 
good  to  enable  the  proceeding  to  be  considered,  provid- 
ing such  amendments  do  not  essentially  change  the 
grounds  of  the  contest,  or  set  forth  grounds  where  none 
were  originally  stated ;  but,  where  the  amendments  are 
so  radical  as  to  virtually  initiate  a  contest  where  really 
no  ground  at  all  has  been  specified  in  the  original  state- 
ment, we  are  inclined  to  hold  they  ought  not  to  be  per- 
mitted after  the  ten  days  allowed  by  law  for  commenc- 
ing proceedings  have  expired." 

The  case  of  Kindel  v.  Le  Bert,  23  Colo.,  385,  48  Pac., 
641,  58  Am,  St  Rep.,  234,  is  directly  in  point  Camp- 
bell, J.,  after  reviewing  all  the  cases  construing  similar 
statutes,  says: 

"So  far  as  our  investigation  has  gone,  it  is  only  in  the 
Iowa  casei,  supra  [Brovm  v.  McCollum,  76  Iowa,  479, 
41  N.  W.,  197,  14  Am.  St  Rep.,  238]— if,  indeed,  that 
case  goes  to  the  length— where  an  amendment  has  been 
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permitted  setting  up  a  new  and  distinct  cause  of  action. 
In  all  of  the  other  cases  the  amendments  were  made  f  w 
the  purpose  of  correcting  or  i>erfecting  statements  in 
causes  of  action  contained  in  the  original  pleading. 
Upon  principle^  and  in  the  light  of  these  authorities, 
we  are  of  the  opinion  that  where  the  statute  itself  pro- 
Tides  for  amendments^  but  does  not  define  their  scop^ 
those  relating  to  formal  matters,  or  which  are  made  for 
the  purpose  of  perfecting  and  completing  causes  of  con- 
test comprehended  within  the  original  statement,  may, 
upon  a  proper  showing,  and  if  applied  for  within  a 
reasonable  time,  be  permitted ;  but,  in  the  absence  of 
such  permissive  statute,  not  even  amendments  of  this 
nature  can  be  made^  and,  unless  there  is  a  provision 
expressly  so  providing,  no  new  cause  of  action  or  con- 
test can  be  set  up  by  way  of  amendment. 

'^At  the  common  law,  neither  in  an  action  at  law  nor 
in  a  suit  in  equity  could  an  amendment  to  a  pleading 
of  a  party  instituting  the  suit  be  made  which  introduced 
new  cause  of  action." 

There  are  many  other  cases  that  we  have  not  had 
access  to,  which  appear,  from  the  digests  and  in  other 
works  in  which  they  are  cited,  to  be  in  full  accord 
with  those  above  referred  to.  Among  them  are 
Ingerson  v.  Morlow,  14  Ohio  St.,  568 ;  Bull  v.  South- 
irtcfc,  2  N.  M.,  321 ;  Vigil  \.  Pradt,  4  N.  M.  (Johns.), 
375,  20  Pac.,  795;  Thompson  v.  Swing,  1  Brewst  (Pa.), 
67;  In  re  Wilson  v.  Lucas,  43  Mo.,  290. 

The  agreement  made  by  the  parties  can  not  alter  the 
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casa  It  is  a  qnestion  of  jurisdiction,  and  jurisdiction- 
of  the  subject-matter  can  not  be  conferred  upon  a  court 
by  consent 

Again,  contestant  says  in  his  amended  or  new  bilL 
that  he  was  fully  informed  of  the  facts  charged  in  it  at 
the  time  he  filed  his  original  statement  of  grounds  of 
contest,  and  that  he  declined  to  open  that  wide  field  of 
investigation,  not  because  of  any  fear  of  the  result,  but 
because  of  the  heayy  expense  which  would  be  incurred 
thereby. 

If  an  amended  pleading  presenting  new  grounds  of 
contest  could  be  i>ermitted  in  a  proceeding  of  this  char- 
acter, this  admission  of  want  of  diligence  by  the  con- 
testant would  make  it  improper  to  allow  it  in  this  case. 
It  is  a  familiar  rule  of  practice  that  a  party  applying^ 
for  permission  to  amend  his  pleadings  after  issue  must 
give  a  good  reason  for  not  presenting  the  new  matter  in 
the  original  pleading,  and  certainly  the  applicatioui 
should  be  denied  when  the  amended  bill,  upon  its  face,, 
not  only  fails  tb  state  any  such  reaaon,  but  affirmatively 
shows  that  none  existed,  save  the  negligence  of  the  ap- 
plicant, and  especially  when  the  interest  of  the  par- 
ties and  the  public  alike  demands  that  there  should  be 
no  unnecessary  delay  in  commencing  the  proceeding. 

Contestant  exercised  his  own  judgment,  confessedly 
with  full  knowledge  of  all  the  facts,  in  selecting  the 
grounds  upon  which  he  would  attempt  to  impeach  the 
election  of  contestee,  and  voluntarily  assumed  all  the 
risks  incident  to  the  policy  he  elected  to  pursue,  and  he 
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can  not  now  be  heard  to  complain  of  the  result,  or  ask 
another  trial  npon  other  issues.  The  authorities  cited, 
we  think,  fully  sustain  us  in  the  conclusion  that  further 
grounds  of  contest  can  not  be  brought  forward  by 
amendment  more  than  twenty  days  after  the  election, 
and  therefore  the  amended  bill  of  the  cont&tant,  and 
all  the  proof  taken  in  support  of  the  charges  made  in 
it,  must  be  disr^arded  in  the  further  consideration  of 
the  case. 

This  provision  of  the  statute  (section  1320),  how- 
ever, has  no  application  to  the  defense  of  the  contestee 
to  the  grounds  of  contest  presented  against  him.  He 
is  not  contesting  the  election.  There  is  no  contest  for 
him  to  make.  The  statute  does  not,  in  terms  or  by 
implication,  require  him  to  make  his  defense  within  the 
time  limited  to  the  contestant  Its  language  is  that  a 
^^candidate  who  desires  to  contest  the  election  shall  file 
a  statement  of  his  grounds  of  contest  within  twenty 
days  after  such  election."  This  can  not  be  construed 
to  apply  to  a  candidate  who  has  received  a  majority  of 
the  votes  cast  in  the  election,  on  the  face  of  the  returns, 
and  has  been  awarded  a  certificate  of  election,  and  thus 
has  a  prima  facie  title  to  the  office.  The  contest  must 
be  instituted  by  the  candidate  who,  upon  the  face  of  the 
returns,  was  apparently  defeated,  and  has  been  denied 
a  certificate.  The  statute  allows  him  to  contest  the 
election  of  his  apparently  successful  opponent,  but  re- 
quires him  to  do  so  within  a  limited  time.  When  hfe 
has  done  this  in  a  proper  manner,  the  special  tribunal 
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created  to  try  the  contest  has  acquired  jurisdiction  of 
the  case^  and  nothing  that  the  contestee  can  do,  or  fail 
to  do,  can  affect  it  There  is  no  provision  for  filing  a 
cross  bill,  and  none  is  necessary  or  allowable.  There 
can  be  no  cross  contest,  because  only  one  certificate  can 
be  awarded^  and,  the  contestee  having  received  it,  there 
is  no  other  person  apparently  elected  whose  right  to  the 
oflSce  can  be  contested.  The  pleading  filed  by  the  con- 
testee in  this  case  is  an  answer,  and  the  fact  that  he 
filed  a  cost  bond  does  not  change  its  character. 

The  provision  of  section  901  providing  that  the  date 
of  trial  shall  not  be  less  than  thirty  days  from  the  time 
of  presentation  of  grounds  of  contest,  and  that  a  copy 
of  the  statement,  and  indorsement  of  the  chancellor 
thereon  fixing  the  time  and  place  of  trial,  shall  be 
served  on  contestee  at  least  twenty  days  before  the  trial, 
was  intended  to  give  him  time  in  which  to  prepare  and 
make  his  defense,  and  not  to  limit  the  time  in  which  he 
may  do  so,  and  clearly  allows  him  to  make  defense 
after  the  expiration  of  the  limit  in  which  contestant  is 
required  to  present  his  statement  of  grounds  of  con- 
test, for  the  latter  may  delay  filing  his  statement  with 
the  chancellor  until  the  nineteenth  day  after  the  elec- 
tion. 

While  the  statute  does  not  in  terms  require  any 
written  pleading  to  be  filed  by  contestee,  we  think  that 
orderly  procedure  and  fairness  to  contestant  require 
that,  within  a  reasonable  time  before  the  trial,  he  pre- 
sent his  defense  in  some  tangible  form,  so  that  the 
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chancellor  may  be  apprised  of  the  issues  to  be  tried, 
and  the  contestant  have  notice  of  the  proof  to  be  offered 
by  contestee,  and  time  in  which  to  produce  his  evidence 
in  rebuttal. 

Where  contestant  fails  to  show  upon  the  face  of  his 
statement  of  grounds  of  contest  that  for  want  of  merits, 
or  any  other  reason,  he  can  maintain  his  action,  defense 
can  be  made  by  motion  to  dismiss  or  by  demurrer ;  but 
when  the  contestee  desires  to  put  in  issue  the  allega- 
tions of  fact  made  by  contestant,  or  to  all^e  new  mat- 
ter proper  for  his  defense,  an  answer  is  evidently  the 
proper  pleading  in  which  to  do  so,  and  should  be  filed. 
This,  however,  is  all  within  the  control  of  the  chancel- 
lor, who  can  designate  the  practice  to  be  pursued  in 
making  up  the  pleadings  and  presenting  the  evidence, 
within  the  provisions  of  the  statute  conferring  upon 
him  jurisdiction  of  the  case.  Boring  v.  Griffith,  1 
Heisk.,  456 ;  Blackburn  v.  Tick,  2  Heisk.,  378. 

We  are,  therefore,  of  the  opinion  that  the  contestee 
can,  by  an  answer  filed  twenty  days  after  the  election, 
challenge  the  official  returns  of  the'  election  because  of 
fraudulent  and  illegal  votes  cast  and  counted  for  con- 
testant, or  show  that  he  was  deprived  of  l^al  votes  cast 
for  him,  or  upon  any  other  grounds  upon  which  said 
returns  may  be  impeached  and  corrected  at  the  instance 
of  the  contestant  Contestant  in  his  bill  charges  that 
he  waa  elected  and  entitled  to  the  office  in  question,  and 
sets  forth  the  vote  that  was  returned,  and  which  should 
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have  been  returned,  for  him,  to  support  the  charge. 
This  is  a  material  averment,  without  which  the  plead- 
ing would  be  demurrable,  and  there  could  be  no  recov- 
ery of  the  office.  Contestee  has  the  right  to  show  that 
it  is  untrue,  and  there  is  no  more  conclusive  way  of 
doing  this  than  by  alleging  and  proving  that  ballots 
counted  for  contestant  were  cast  by  parties  who  were 
not  qualified  voters,  or  were  cast  for  contestee  and 
fraudulently  counted  for  contestant,  or  other  fraudu- 
lent practices  on  the  part  of  the  election  officers  and 
supporters  of  contestant,  which  show  that  he  did  not 
receive  a  majority  of  the  legal  votes  in  said  election, 
and  was  not  duly  elected. 

If  the  contention  of  contestant  was  sound,  a  candi- 
date defeated  by  a  small  majority  on  the  face  of  the  re- 
turns, who  could  point  out  defects  in  his  opponent's 
vote  slightly  in  excess  of  the  apparent  majority  re- 
turned in  his  favor,  could  recover  the  office,  although 
there  was  a  greater  infirmity  in  the  returns  in  his  favor, 
which,  when  cured,  would  show  tiiat  he  had  failed  of 
election  by  a  large  majority.  All  he  would  have  to  do 
to  accomplish  this  would  be  to  delay  filing  his  state- 
ment of  grounds  of  contest  until  the  last  day  of  the- 
time  allowed  in  which  to  do  so,  when  it  would  be  im- 
possible for  contestee  to  make  any  other  defense  than  a 
denial  of  the  charges  made  by  the  contestant  No  such 
result  was  contemplated  by  the  lawmakers,  and  the  stat- 
utes are  not  susceptible  of  a  construction  which  would 
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work  such  injustice  and  defeat  the  purposes  for  which 
they  were  enacted. 

Nor  is  contestee  estopped  from  attacking  the  returns 
in  this  election  because  he  holds  a  certificate  based  upon 
them.  The  attack  is  made  upon  the  returns  in  favor 
of  contestant^  not  upon  those  in  favor  of  contestee,  and 
under  which  he  claims  the  office.  The  contest  then  must 
be  heard  upon  the  issues  made  by  the  original  bill  of 
the  contestant  and  the  answer  of  contestee.  We  have 
carefully  considered  the  vast  volume  of  evidence  in  the 
record  pertinent  to  these  issues,  and  upon  the  whole 
record,  after  correcting  the  returns  in  favor  of  both 
candidates,  as  authorized  by  the  preponderance  of  the 
evidence  produced  in  support  and  refutation  of  the 
numerous  contentions  of  the  parties,  find  that  the  con- 
testee received  a  majority  in  said  election  of  262  votes 
over  the  contestant,  and  was  duly  elected  and  entitled 
to  the  office  in  controversy.  A  decree  will  be  entered 
in  accordance  with  this  opinion. 


I 
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Thomas  A.  R.  Nelson  v,  Joseph  W.  Sneed. 
{Knoxville.     September  Term,  1903.) 

1.  OONTESTBB  ELEOTION.  Oonstraction  of  pleading.  Suit  to 
recover  office,  not  to  remove  usurper.    Oase  in  Judgment. 

The  bill  In  this  cause  alleged  that  contestant  and  contestee  were 
opposing  candidates  for  the  office  of  circuit  Judge  at  the  regular 
election  held  therefor;  that  on  the  face  of  the  returns  the  con- 
testee was  elected  but  in  fact  the  contestant  was  legally 
elected;  that  the  returns  as  made  were  false  and  procured  by 
fraud  and  corrupt  practices  in  certain  designated  election  dis- 
tricts, thereby  rendering  the  election  in  such  districts  void  and 
requiring  the  returns  therefrom  to  be  disregarded,  and  prayed 
that  contestant  be  declared  elected. 

Held:  That  the  suit  was  one  by  contestant,  in  his  own  right  to 
contest  the  election  and  recover  the  office — ^not  to  annul  the 
election  and  remove  contestee  as  a  usurper.     (Post,  pp.  40-68.) 

S.  OFFICE.  A  biU  to  recover,  showing  election  to  be  void,  must 
be  dismissed. 
A  suit  instituted  for  the  sole  purpose  of  recovering  the  office  •>f 
circuit  Judge,  where  the  allegations  of  the  bill,  taken  as  true  on 
demurrer,  show  that  the  entire  election  was  absolutely  void 
and  that  contestant  was  not  legally  elected  and  is  not  entitled 
to  recover  that  office,  must  be  dismissed  upon  demurrer  thereto. 
(Post,  pp.  40-46.) 

8.  ELECTION.  Void  to  extent  sufficient  to  change  result  is 
void  in  toto. 
Where  the  election  is  fraudulent  and  void  in  nearly  half  the  wards 
and  districts  of  the  county,  so  that  qualified  voters  in  numbers 
sufficient  to  have  changed  the  result  of  the  election  were  de- 
prived of  the  right  to  express  their  preference  by  ballot,  the 
election  held  in  the  other  wards  and  districts  is  not  a  fair  ex- 
pression of  the  legal  voters  of  the  county,  and  the  entire  elec- 
tion is  void.    (Post,  pp.  46-48,  53.) 
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Cases  cited  and  approved:  Marshall  y.  Kerns,  2  Swan,  68;  Rail- 
road y.  Dayldson  County,  1  Sneed,  639;  McCraw  y.  Harralson, 
4  Cold.,  41;  Barry  y.  Lauck,  5  Cold.,  689;  Knox  y.  Blair,  1  Bart. 
Elec.  Cases,  626;  Mann  v.  Cassidy,  1  Brewster,  11;  Knox  y.  Da- 
yia,  63  111.,  405;  Spencer  y.  Morey,  Smith  Blec.  Cases,  447. 

4.  8AMB.  Office  defined;  contested  election  defined;  rules  of 
pleading  and  practice. 
The  right  to  hold  an  office,  receiye  and  enjoy  Its  emoluments  and 
exercise  its  functions,  is  an  incorporeal  right,  and  a  contested 
election  is  a  civil  suit  brought  to  recover  and  enforce  a  civil 
right  in  controversy  between  contestant  and  contestee,  and  the 
rules  of  pleading  and  practice  in  civil  actions  are  applicable  to 
such  contests,  except  where  otherwise  provided  by  statute  au- 
thorizing the  proceedings.    (Po8t,  p.  48.) 

Cases  cited  and  approved:  Boring  v.  Griffith,  1  Hels.,  466;  Black- 
bum  v.  Vick,  2  Hels.,  379;  State  v.  McConnell,  3  Lea,  336;  An- 
derson V.  Gossett,  9  Lea,  646;  Moore  v.  Sharp,  98  Tenn.,  68; 
Jones  y.  Qlldewell  (Ark.),  7  L.  R.  A.,  836. 

6.  PZ«EADINO.  Requisites  of  pleading  are  peculiarly  applicable 
to  election  contests. 
It  is  a  general  rule  of  pleading  in  all  actions  that  the  complainant 
or  plaintiff  must,  in  his  bill,  petition,  declaration,  or  other 
pleading  in  which  his  cause  of  action  is  stated,  show  to  the 
court  such  a  state  of  facts  which  under  the  law  applicable 
thereto,  will  entitle  him  to  recover  the  property,  office,  or  other 
thing  sued  for,  and  this  rule  is  peculiarly  applicable  to  election 
contests.    {Post,  p.  48.) 

6.  CONTESTED  ELECTION.  Sight  of  candidate  with  cer- 
tificate of  election;  pleadings  to  show  otherwise. 
The  candidate  who  has  leceived  the  certificate  of  election  has  a 
prima  faeit  title  to  the  office,  and.  as  the  contest  will  more 
or  less  embarrass  him  in  the  discharge  of  his  official  duties 
in  which  the  public  is  interested,  there  is  every  reason  for  re- 
Quiring  a  contestant  to  show  upon  the  face  of  the  pleading  in 
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which  his  grounds  of  contest  are  stated,  a  clear  right  to  the  of- 
fice for  which  he  sues.    {Post,  pp,  48,  49.) 

Cases  cited  and  approved:  Boring  ▼.  GrifiElth,  1  Heis.,  456;  Black- 
bum  V.  Vick,  2  Hels.,  379;  Jones  v.  Glide  well  (Ark.),  7  L.  R.  A., 
836;  Brown  v.  Jefferson,  42  Kan.»  605;  Tarboz  v.  Sughrue,  26 
Kan.,  228. 


7.  SAME.    Essential  facts  to  be  shown  by  contestant  in 
pleadings. 

In  a  contested  election  proceeding,  it  must  appear  from  the  facta 
charged  that  there*  was  both  a  valid  election  held  and  that  a 
majority  of  the  legal  voters  participating  in  it,  cast  their  ballots 
for  contestant,  for  if  the  bill  fails  to  show  either  of  these  essen- 
tial facts,  it  is  bad  upon  demurrer  and  will  be  dismissed.  {Post, 
p.  49.) 

8.  SAME.    Suit  to  recover  office  distinguished  from  action  to 
annul  election. 

A  suit  to  recover  an  office  under  an  election  is  essentially  differ- 
ent from  an  action  brought  to  have  an  election  annulled  and  the 
party  in  possession  of  the  office  declared  not  to  be  "Sleeted  and 
a  usurper.  One  is  a  suit  for  the  recovery  of  a  private  right, 
and  the  other  is  to  redress  a  public  wron^.  The  contestant  in 
the  first  case  must  charge  that  there  was  a  valid  election  and 
that  he  was  elected,  and  in  the  second  that  the  election  was  ab- 
solutely void  and  that  no  one  was  elected.  The  prayer  in  one 
case  is  that  the  election  be  held  valid  and  the  office  decreed  to 
the  contestant,  while  in  the  other  it  is  that  it  be  adjudged  void 
and  that  no  one  was  elected.    {Post,  pp.  49,  50.) 

0.    SAME.    Betums  not  purged  upon  general  oharges  of  fraud. 
Election  returns  cannot  be  purged  of  illegal  votes  upon  geheral 
charges  of  fraud  and  misconduct  of  the  officers  of  the  election, 
and  friends  and  supporters  of  the  conteetee.    (Poat,  p.  50.) 

Cases  cited  and  approved:  Moore  v.  Sharp,  98  Tenn.,  518;  Mann 
V.  Cassidy,  1  Brewster,  11. 
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10.  BAMS.  Oontastaat  bound  by  bis  pleading.  TriTate  soit  to 
recover  office  cannot  be  converted  into  public  suit  to  remove 
incumbent  as  a  xunxper. 

A  party  seeking  to  contest  tbe  result  of  an  election  is  bound  by 
his  pleadings  in  which,  as  in  any  other  civil  action,  he  is  re- 
quired to  state  the  case  upon  which  he  predicates  his  right  to 
recover;  and  a  suit  brought  solely  to  recover  an  office  upon 
the  ground  that  the  contestant  was  in  fact  elected,  while  in- 
cumbent contestee  was  defeated,  cannot  be  converted,  in  the 
absence  of  essential  averments  and  proper  prayer  for  such  re- 
lief, into  an  action  to  have  the  incumbent  removed  as  a  usur* 
per,  upon  the  theory  tbat  neither  the  contestant  nor  the  con- 
testee were  elected  because  the  whole  election  was  void. 
{Post,  pp.  &0-68.) 

11.  SXJBOnONS.  What  prevented  an  election^  on  how  the  voters 
would  have  voted,  is  immaterial. 

It  is  immaterial  what  prevented  a  valid  election  from  being  held 
In  the  precincts  attacked,  and  no  inquiry  can  be  made  as  to 
how  the  voters  deprived  of  the  elective  franchise  would  have 
voted.    (Post,  p.  62.) 

19.  0ONTS8TBD  ELEGTIOV,  Jurisdictional  inrovisions  of  stat- 
ute must  be  complied  with. 
The  provisions  of  the  Code  under  which  contested  election  cases 
may  be  instituted  are  Jurisdktional,  and  they  must  be  complied 
with,  not  only  in  order  to  give  contestant  the  right  to  maintain 
the  action,  but  to  confer  Jurisdiction  upon  the  court  or  tribunal 
specially  created  to  hear  and  determine  it     {Post,  p.  67.) 

Case  cited  and  approved:    Harmon  v.  Tyler,  4  Catee,  8,  23,  24. 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County.- 
W.  L.  Wblckbe,  Special  Chancellor. 
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Webb,  MoOlung  &  Bakbb^  H.  H.  Taylob,  J.  H. 
Wblokbb^  H.  H.  Ingbbsoll^  and  G.  W.  Pioklb^  for  Nel- 
son. 

HoBAOB  Vandbventbb,  J.  W.  Caldwell^  Samubl  G* 
Shiblds^  Tbmplbton  &  Tbmplbton^  W.  S.  Robbbts^  and 
Chablbs  T.  Cates^  Jb,,  for  Sneed. 


Mb.  Justiob  Shields  delivered  the  opinion  of  the 
Court 

This  proceeding  is  brought  by  contestant^  Thomas  A. 
!R.  Nelson,  under  sections  1320-1326,  inclusive,  of  the 
Code  (Shannon's  Ed.),  against  Joseph  W.  Sneed,  to 
contest  his  election  to  the  office  of  circuit  judge  of  Knox 
county,  Tennessee. 

The  contestant  has  presented  his  grounds  of  contest 
in  the  form  of  a  bill  in  equity — Si  practice  to  be  com- 
mended, as  tending  to  secure  a  clear  and  orderly  state- 
ment of  the  facts  upon  which  relief  is  sought 

The  chancellor  sustained  a  demurrer  to  the  bill,  and 
the  case  is  before  us  upon  the  appeal  of  the  contestant 

The  bill  and  the  assignment  of  errors  are  volun^inous^ 
each  containing  more  than  sixty  pages  of  typewritten 
matter,  and  we  can  only  state  the  material  charges  and 
statements  necessary  for  the  present  hearing  of  the 
case. 

Contestant  charges  in  his  bill  that  he  and  contestee 
were  opposing  candidates  for  the  office  of  circuit  judge 
of  Knox  county  at  the  general  election  held  in  August^ 


4  Gates]        SEPTEMBER  TERM,  1908.  41 

Nelson  ▼.  Sneed. 

1902,  and  that  on  the  face  of  the  returns  the  contestee^ 
Sneedy  had  an  apparent  majority  of  1,261  votes,  but  that 
in  fact  he  received  a  fair  majority  of  the  votes  cast  in 
said  election,  and  was  duly  elected  to  said  office,  and 
that  the  returns  to  the  contrary  are  false,  and  were  ef- 
fected and  procured  by  fraud  and  corrupt  and  illegal 
methods  and  practices  employed  by  officers  of  the  elec- 
tion, and  other  friends,  supporters,  and  agents  of  the 
contestee,  in  the  conduct  of  the  election,  in  the  first, 
third,  fifth,  sixth,  seventh,  ninth,  and  eleventh 
wards  of  the  city  of  Knoxville,  and  the  tenth,  seven- 
teenth, and  eighteenth  civil  districts  of  Knox  county, 
which  render  the  election  in  these  wards  and  districts 
incurably  uncertain  and  void,  and  that  the  returns 
thereof  should  be  cast  out  and  disregarded;  that  no 
election  was  held  in  the  ninth  district  and  one  precinct 
of  the  seventeenth  district  of  the  county. 

The  number  of  votes  cast  in  each  ward  of  the  city 
and  civil  district  of  the  county  for  contestant  and  con- 
testee, respectively,  is  set  out  in  full,  from  which  it  ap- 
pears that,  in  the  several  wards  and  civil  districts  which 
contestant  seeks  to  have  rejected  and  cast  out,  con- 
testee, Sneed,  received  2,300  majority,  and  that,  in  the 
wards  and  districts  not  attacked,  contestant,  Nelson, 
received  over  1,000  majority,  and  that  the  entire  vote 
cast  in  this  election  was  9,489. 

There  are  general  charges  of  frauds  and  corrupt  prac- 
tices which  apply  to  all  the  wards  and  districts  at- 
tacked, and  special  charges  applicable  to  each  of  them ; 
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but  there  is  no  definite  statement  of  the  number  of  il- 
l^al  votes  of  any  class  claimed  to  have  been  cast  and 
counted  for  contestee^  or  of  the  l^al  votes  of  which 
contestant  was  deprived.  The  only  charge  approaching 
a  si)eciflc  statement  of  the  number  of  legal  votes  of 
which  contestant  claims  to  have  been  deprived  is  that 
voters  residing  in  each  of  the  wards  and  districts, 
largely  in  excess  of  the  votes  which  the  returns  there- 
from show  that  contestant  received  therein,  had  made 
affidavits  stating  that  they  had  voted  for  contestant ;  but 
the  aggr^ate  of  the  voters  making  these  affidavits  falls 
far  short  of  a  number  sufficient  to  change  the  result 
of  the  election,  shown  by  the  returns  made  by  the  elec- 
tion officers  and  canvassed  by  the  election  commission- 
ers. It  is  also  apparent  from  the  face  of  the  bill  that 
if  the  returns  should  be  corrected  so  as  to  deduct  from 
them  all  the  illegal  votes  charged  to  have  been  counted 
for  contestee,  and  to  give  contestant  the  legal  votes  of 
which  he  claims  to  have  been  deprived,  contestee  would 
still  have  a  majority  and  be  elected. 

Contestant's  statement  of  his  grounds  of  contest  in 
his  assignment  of  errors,  so  far  as  is  material,  is  sub- 
stantially as  follows: 

"This  proceeding  is  a  contest  over  the  office  of  circuit 
judge  of  Knox  county,  Tennessee,  instituted  before  the 
chancellor  of  the  division,  as  provided  by  statute. 

"The  contestant.  Nelson,  and  contestee^  Sneed,  were 
opposing  candidates  for  said  office  at  the  August  gen- 
eral election,  1902.    On  the  face  of  the  returns,  the  con- 
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testee,  Sneed,  had  an  apparent  majority  of  1,261  votea 
The  contestant  ayers  that  this  apparent  result  is  false, 
and  the  result  of  fraud  and  irregularities  in  said  elec- 
tion, and  that  he  in  fact  received  a  majority  of  the  l^al 
votes  cast  in  said  election. 

"The  bill  or  petition  attacks  the  returns  of  certain 
specific  wards  and  districts,  to  wit,  the  first,  third, 
fifth,  sixth,  seventh,  ninth,  and  eleventh  wards  of 
the  city  of  Knoxville,  and  the  tenth,  seventeenth,  and 
eighteenth  civil  districts  of  Knox  county.  The  other 
wards  and  districts  of  the  city  and  county  are  not  at- 
tacked. 

"The  object  of  the  bill  or  petition  is  to  cast  out,  as 
being  utterly  infected  with  fraud  and  illegalities,  the 
returns  of  the  wards  and  districts  attacked. 

"In  the  wards  and  districts  attacked,  the  contestee 
received,  on  the  face  of  the  returns,  over  2,300  majority ; 
£jid  hence,  when  all  of  said  wards  are  thrown  out,  and 
only  the  votes  of  the  wards  and  districts  counted  in 
which  an  honest  election  is  admitted  to  have  been  held, 
there  would  be  a  majority  of  over  1,000  in  favor  of  the 
contestant 

"As  indicating  the  fraudulent  character  of  the  votes 
in  said  wards  and  districts,  it  is  averred  that  in  each 
of  them  the  contestant  received  largely  more  votes  than 
were  counted  or  credited  to  him  by  the  returns,  and 
that,  upon  a  fair  and  honest  count  of  the  legal  votes  as 
cast  in  all  the  districts  of  said  county,  he  had  a  clear 
majority. 
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"The  contestant  charges  that  many  forms  of  fraud 
and  miscondnct  were  resorted  to  in  said  wards  and  dis* 
tricts^  and  sets  the  same  out  in  these  words : 

"These  forms  of  frauds  may  be  stated^  in  a  general 
way^  as  stuffing  ballot  boxes^  padding  returns,  miscall- 
ing names  of  candidates  on  the  ballots^  by  officers  of 
election,  bribery  of  voters,  voting  without  poll-tax  re- 
ceipts or  having  paid  poll  tax,  upon  bogus  poll-tax  re- 
ceipts, voting  ballots  that  were  not  furnished  by  the 
proper  officer,  but  fraudulently  furnished  to  voters  by 
outsiders,  voting  by  repeaters  and  persons  who  did  not 
reside  in  the  ward  and  district  in  which  they  voted^ 
voting  by  unregistered  persons,  or  by  persons  holding 
illegal  registration  receipts  or  certificates,  entering  the 
names  of  absent  voters  on  the  poll  lists  and  counting 
them,  counting  ballots  that  were  illegally  marked  by 
the  officer  or  falsely  marked  by  him,  counting  ballots 
that  were  illegally  marked  by  persons  other  than  the 
officer  of  election,  or  for  persons  who  were  not  disabled 
by  blindness  or  other  physical  disability,  by  fraudulent 
substitution  of  ballots,  by  receiving  open  ballots  and 
counting  same,  by  intimidation  of  voters,  by  failure  to 
furnish  sufficient  booths  for  the  accommodation  of  vot- 
ers, thereby  preventing  them  froia  casting  their  ballots, 
insufficient  and  unsuitable  places  for  the  holding  of  said 
election,  by  the  holding  of  election  by  judges,  clerks, 
officers,  etc.,  who  were  not  sworn  according  to  law,  by 
permitting  votes  to  be  cast  by  persons  who  were  not  reg- 
istered by  duly  sworn  officers,  by  the  exclusion  of  voters 
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and  citizens  from  seeing  the  voting  and  count,  of  the 
ballots  after  the  polls  closed,  by  fraudulently  prevent- 
ing voters  favorable  to  contestant  and  his  associates  on 
the  Republican  ticket  from  obtaining  poll-tax  receipts, 
and  by  the  rejection  of  votes  that  were  offered  by  qual- 
ified voters,  and  by  other  illegal  practices  and  methods. 

^^He  avers  that  said  illegal  and  fraudulent  methods 
and  practices  were  adopted  for  and  on  behalf  of  the 
contestees,  and  that  they  inured  to  his  benefit,  and  oper- 
ated greatly  to  the  prejudice  of  the  contestant,  and  that 
the  result  of  the  election  was  thus  illegally  and  fraudu- 
lently changed. 

"In  addition  to  this  averment,  which  is  sufficiently 
specific  for  the  purpose  of  this  proceeding,  which  is  not 
a  proceeding  to  expurgate  the  returns  and  eliminate 
certain  ballots,  but  to  throw  out,  as  utterly  infected 
with  fraud,  the  entire  returns  of  wards  and  districts, 
the  contestant  undertook,  so  far  as  the  same  was  pos- 
sible, to  set  out  specifically,  under  each  ward  and  dis- 
trict, such  acts  of  fraud  and  illegality  as  he  was  able  to 
discover  within  the  short  time  after  this  election  allowed 
for  filing  his  statement  or  petition. 

"It  is  averred  that  practically  all  of  the  safeguards 

!  thrown  around  elections  and  the  ballot  box  were  dis- 

I 

I  r^arded  by  the  commissioners  of  registration  in  the 

matter  of  the  registration  of  voters,* and  in  the  appoint- 
ment of  officers  and  furnishing  places  for  voting  on  the 
day  of  election,  as  well  as  by  the  officers  who  held  the 
election.'* 
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The  prayer  of  contestant's  bill  is  as  follows: 

"That  the  contestee,  Jos.  W.  Sneed,  be  made  a  party 
hereto  by  proper  process^  and  be  required  to  answer  this 
bill  fully  and  truly^  but  not  upon  oath ;  his  answer  upon 
oath  being  expressly  waived.  He  prays  that  said  wards 
and  districts  herein  specifically  attacked  be  thrown  out, 
and  that  the  result  of  said  election  be  ascertained,  upon 
the  l^al  votes  cast,  and  that  he  he  declared  elected  to 
said  office.    He  also  prays  for  general  relief.'* 

The  demurrer  may  be  considered  as  a  whole.  The 
material  question  presented  is  that  the  bill  shows  upon 
its  face  that  the  entire  election  for  circuit  judge  of  Ejiox 
county  was  absolutely  void,  and  therefore  contestant 
was  not  legally  elected,  and  is  not  entitled  to  recover 
that  office,  and  this  proceeding,  having  been  instituted 
for  the  sole  purpose  of  recovering  the  office^  must  be 
dismissed. 

The  assertion  that  the  entire  election,  was  void  is 
predicated  upon  the  charges  of  the  bill,  which  are  taken 
as  true  for  the  purposes  of  this  hearing,  that  the  elec- 
tions held  in  ten  of  the  wards  and  districts  of  the  city 
and  county,  where  nearly  one-half  of  the  qualified  vot- 
ers of  the  county  reside  and  voted  in  this  election^  were 
fraudulent  and  absolutely  void,  and  the  returns  there- 
from must  be  rejected  and  cast  out  in  considering  and 
canvassing  the  vote  of  the  county  and  ascertaining  the 
general  result,  and  that  in  this  way  qualified  voters  in 
numbers  sufficient  to  have  changed  the  result  of  the 
election  were  deprived  of  the  right  to  express  their 
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preference  by  ballot,  and  therefore  the  election  held  in 

« 

the  other  wards  and  districts  is  not  a  fair  expression  of 
the  l^al  votCTS  of  the  connty. 

We  will  consider  the  bill  as  originally  prepared  and 
filed  by  contestant 

The  iK>sition  taken  by  contestee  is  supported  by  the 
charges  of  the  bill.  This  is  a  proceeding  instituted  by 
the  contestant,  in  his  own  right,  to  contest  the  election 
in  question,  and  recover  the  office  of  circuit  judge,  and 
the  right  to  receive  and  enjoy  its  emoluments  and  exer- 
cise its  functions.  This  is  evident  from  the  charges  of 
the  bill,  and  the  statement  made  of  them  in  the  assign- 
ment of  errora  No  further  purpose  is  stated  in  the 
body  or  prayer  of  the  bill,  and  there  is  nothing  in  them 
from  which  any  other  object  can  be  inferred. 

Defendant  charges  that  he  is  eligible  to  the  office; 
that  he  complied  with  the  requirements  of  the  law  to 
enable  him  to  become  a  candidate  for  it;  that  he  was 
a  candidate  in  the  election,  was  voted  for,  and  legally 
elected ;  and  he  prays  that  he  be  so  adjudged. 

The  charges  of  fraud  and  illegal  practices  in  relation 
to  the  election  held  in  the  ten  wards  and  districts  at- 
tacked by  contestant  are  sufficient,  if  true,  to  vitiate  it, 
and  require  that  the  polls  of  these  wards  and  districts 
be  rejected' and  cast  out  in  computing  the  result  of  the 
election  in  the  county.  Paine  on  Elections,  sec.  600 ; 
Knox  V.  Blair,  1  Bart  Elec.  Gases,  526;  Mcmn  v.  Cos- 
Hdy,  1  Brewst,  11 ;  Knox  v.  Davis,  63  111.,  405 ;  Spencer 
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V.  Morey,  Smith,  El.  Cas.,  447;  10  Am.  and  Eng.  Enc. 
Law,  -766-780. 

The  right  to  hold  an  office,  and  receive  and  enjoy  its 
emoluments  and  exercise  its  functions,  is  an  incorporeal 
right,  and  a  contested  election  is  a  civil  suit  brought 
to  recover  and  enforce  a  civil  right  in  controversy  be- 
tween contestant  and  oontestee ;  and  the  rules  of  plead- 
ing and  practice  in  civil  actions  are  applicable  to  such 
contests,  except  when  otherwise  provided  by  the  stat- 
ute authorizing  the  proceedings.  Boring  v.  Oriffith,  1 
Heisk.,  456 ;  Blackburn  v.  Ttcfc,  2  Heisk,  379 ;  State  v. 
McGonnell,  3  Lea,  335 ;  Anderson  v.  Gossett,  9  Lea,  645 ; 
Moore  v.  Sharp,  98  Tenn.,  68,  38  S.  W.,  411;  Jones  v. 
Glidewell  (Ark.),  13  S.  W.,  723,  7  L.  R.  A.,  835. 

It  is  a  general  rule  of  pleading  in  all  actions  that  the 
complainant  or  plaintiff  must,  in  his  bill,  petition,  dec- 
laration, or  other  pleading  in  which  his  cause  of  action 
is  stated,  show  to  the  court  a  state  of  facts  which,  under 
the  law  applicable  thereto,  will  entitle  him  to  recover 
the  property,  office,  or  other  thing  sued  for.  This  is 
elementary  law,  and  upon  grounds  of  sound  public  pol- 
icy, it  is  peculiarly  applicable  to  election  contests.  The 
candidate  who  has  received  the  certificate  of  election 
has  a  prima  fade  title  to  the  office;  and,  as  the  contest 
will  more  or  less  embarrass  him  in  the  discharge  of  his 
official  duties,  in  which  the  public  is  interested,  there  is 
every  reason  for  requiring  a  contestant  to  show  upon 
the  face  of  the  pleading  in  which  his  grounds  of  contest 
are  stated  a  clear  right  to  the  office  for  which  he  sues. 
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In  the  case  of  Boring  v.  Oriffith,  supra,  it  is  said 
"that,  where  an  election  is  contested,  the  contestant,  in 
presenting  his  petition  or  notice  of  contest,  mast  make 
out  a  case  for  relief  in  his  own  favor." 

In  the  case  of  BlwoJcburn  v.  Yiok,  supra,  it  is  said 
"that  contestant  shall  file  ...  a  clear  statement  of 
the  grounds  on  which  he  proposes  to  contest  the  election 
of  his  opponent,  presenting  issues  of  fact  or  law." 

In  the  case  of  Jones  v.  Glidevyell,  supra,  it  is  said : 
"The  contestant  can  recover  the  office  only  by  the 
strength  of  his  title,  not  upon  the  weakness  of  his  ad- 


I  versary's.'' 

I 


And  in  17  Ency.  of  Pleading  and  Practice,  482,  it  is 
said:  "The  plaintiff  has  the  burden  of  showing  his 
title  as  in  other  civil  actions."  Citing  Tillmcm  v.  Otter, 
93  Ky.,  600,  20  S.  W.,  1036,  29  L.  R.  A.,  110 ;  Brovm  v. 
Jeffries,  42  Kan.,  605,  22  Pac.,  578 ;  Tarhow  v.  Sughrue, 
36  Kan.,  228,  12  Pac,  935. 

Therefore,  in  order  to  maintain  this  proceeding  to 
contest  this  election,  the  contestant  must  charge  and  al- 
lege in  his  bill  or  statement  of  ^grounds  of  contest  facts 
which  show  that  the  election  held  for  circuit  judge  for 
Knox  county  in  August,  1902,  was  valid,  and  that  at 
such  election  he  received  a  majority  of  the  ballots  cast 
by  the  qualified  voters  for  this  office.  It  must  appear 
from  the  facts  charged  that  there  was  both  a  valid  elec- 
tion held,  and  that  a  majority  of  the  legal  voters  partic- 
ipating in  it  cast  their  ballots  for  contestant     If  the 

112  Tenn— 4 
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bill  fails  to  show  either  of  these  essential  facts>  it  is  bad 
upon  dumurrer^  and  will  be  dismissed. 

The  point  made  by  the  demurrer  is  that,  upon  the 
facts  stated  in  the  bill,  the  election  was  absolutely  void. 
Before  proceeding  to  dispose  of  this  question,  it  is  per- 
tinent to  call  attention  to  the  nature  of  the  attack  upon 
the  election  held  in  the  wards  and  districts  where 
the  returns  showed  that  contestee  received  majorities. 
There  is  no  effort  to  have  the  polls  in  these  precincts 
purged  of  the  illegal  votes  alleged  to  have  been  cast 
therein,  or  have  them  corrected  in  any  way  so  as  to  show 
what  is  claimed  to  have  been  the  just  result  of  the  elec- 
tion in  them.  The  bill  is  not  framed  for  such  relief,  and 
contains  no  prayer  for  it 

Election  returns  cannot  be  purged  of  illegal  votes 
upon  general  charges  of  fraud  and  misconduct  of  the 
officers  of  the  election,  and  friends  and  supporters  of 
the  contestea  Moore  v.  Sharp,  98  Tenn.,  518,  41  S.  W., 
587 ;  Mann  v.  Gaasidy,  1  Brewst,  11 ;  Ency.  PI.  and  Pr., 
384 ;  10  Am.  and  Eng.  Ency.  of  Law,  692. 

The  charge  in  the  bill  is  that  the  election  in  the  wards 
and  districts  attacked  is,  on  account  of  the  frauds  and 
violations  of  the  election  laws  committed  in  them,  in- 
curably uncertain  and  absolutely  void ;  and  should  be  re- 
jected as  a  whole,  and  the  result  of  the  election  in  the 
counl7  aBcertained  from  a  canvass  of  the  other  wards 
and  districts. 

In  his  assignment  of  errors,  the  contestant  says : 

^^This  is  not  a  proceeding  to  expurgate  the  returns 


I 

i     • 
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and  eliminate  certain  ballots,  but  to  throw  out,  as  ut- 
terly infected  with  fraud,  the  entire  returns  of  wards 
and  districts. 

"The  fundamental  error  of  the  special  chancellor  was 
in  treating  this  proceeding  as  one  to  expurgate  the  re- 
tarns  by  elimination  of  votes  of  the  several  wards  and 
districts  complained  of,  while  it  is,  in  fact,  a  proceeding 
attacking  as  utterly  false  and  fraudulent  the  entire  poll 
of  these  several  wards  and  districts.    .    .    ! 

"As  already  stated,  it  is  wholly  aside  from  the  theory 
and  purpose  of  this  petition  to  purge  the  returns  of  any 
ward  or  wards^  or  any  district  or  districts.  On  the  con- 
trary, the  petition  disclaims  any  purpose  to  do  so ;  aver- 
ring that  there  was  an  honest  election  held  in  nearly  all 
of  the  districts  of  the  county,  and  in  several  wards  of 
the  cit^.  It  assails  as  fraudulent  and  absolutely  void 
the  returns  from  most  of  the  wards  of  the  city,  and  a 
few  of  the  civil  districts,  and  insists  upon  having  these 
wards  and  districts  thus  assailed  wholly  cast  ouf 

Thus  it  appears  that  the  contestant  brings  this  suit 
and  claims  the  office  upon  the  theory  that  the  election  in 
the  wards  and  districts  where  he  received  majorities, 
which  are  the  second,  fourth,  eighth,  and  eleventh  wards 
of  the  city  of  Knoxville,  and  the  first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  fifteenth,  sixteenth,  nineteenth, 
twentieth,  twenty-first,  twenty-second,  and  twenty- 
third  civil  districts  of  the  county,  was  valid,  and  the  re- 
turns therefrom  correct,  while,  in  those  wards  and  dis- 
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tricts  where  the  contestee  received  majorities,  it  waa 
fraudulent  and  absolutely  void,  and,  when  excluded  from 
the  canvass  for  these  reasons,  he  would  have  a  majority 
of  all  the  votes  which  were  l^ally  cast  in  the  county, 
and  be  elected  and  entitled  to  the  office. 

Can  this  contention  be  sustained?  We  think  not. 
Upon  the  averments  of  the  bill  taken  as  true  by  the  de- 
murrer, there  was  no  election,  or,  what  is  the  same  in 
effect,  no  ^alid  election,  in  ten  of  the  voting  precincts  of 
the  county;  and  nearly  one-half  of  the  qualified  voters 
of  the  county  whose  ballots,  if  counted,  would  have 
changed  the  results  otherwise  arrived  at,  having  thus 
been  deprived  of  the  right  to  vote,  there  was  no  valid  lec- 
tion, and  the  contestant  was  not  elected,  and  is  not  en- 
titled to  the  office  for  which  he  was  a  candidate,  and  can- 
not maintain  this  action  to  recover  it 

It  is  immaterial  what  prevented  a  valid  election  from 
being  held  in  the  precincts  attacked,  and  no  inquiry  can 
be  made  as  to  how  the  voters  deprived  of  the  elective 
franchise  would  have  voted.  The  election  must  be  of 
and  for  the  whole  county.  One-half  of  the  county  can- 
not in  this  way  choose  an  officer  for  the  other  part, 
when  there  are  qualified  voters  in  that  part  who  have 
been  deprived  of  their  votes,  sufficient  to  have  elected 
another  to  the  office  in  question. 

The  returns  set  out  in  the  bill  show  that  in  the  ten 
wards  and  civil  districts  attacked  there  were  cast  4,404 
votes  (contestant,  Nelson,  receiving  1,096  votes,  and  con- 
testee, Sneed,  3,308),  and  that  in  the  several  wards  and 
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districts  not  attacked  there  were  cast  5,085  votes  (con- 
testant,  Nelson,  receiving  3,018,  and  contestee,  Sneed, 
2,067). 

It  is  thns  clear  that,  had  contestee  received  all  or 
even  one-half  of  the  votes  cast  in  the  wards  and  districts 
where  it  is  charged  that  no  valid  election  was  held,  he 
would  have  been  elected. 

It  is  well  settled  that  where  there  has  been  a  failure 
to  hold  a  valid  election  in  precincts  in  which  a  sufficient 
number  of  legal  voters  reside  and  have  the  right  to  vote, 
to  have  changed  the  result  in  the  county  or  political  di- 
vision for  which  the  election  was  held  from  that 
shown  by  the  returns  from  the  other  districts,  the  elec- 
tion is  void,  as  it  is  not  an  expression  of  the  will  of  the 
legal  and  qualified  voters  of  the  entire  county  or  divis- 
ion, had  they  had  an  opportunity  to  record  it  in  the 
proper  manner. 

In  the  case  of  Marshall  v.  Kerns,  2  Swan,  68,  it  was 
held,  as  interpreted  in  the  case  of  L.  d  N.  R.  B.  Co.  v. 
County  Court,  1  Sneed,  639,  62  Am.  Dec.,  424,  that  the 
failure  to  hold  an  election  in  one  civil  district  of  a 
county  in  an  election  for  the  office  of  circuit  court  clerk, 
where  there  were  enough  of  legal  voters  in  the  district 
to  have  changed  the  result  of  the  election  in  other  dis- 
tricts, vitiated  the  entire  election.  It  is  there  said: 
"The  people  of  an  important  division  of  the  county  be- 
ing thus  deprived  of  their  privilege  of  voting,  the  offi- 
cer's return  is  no  reliable  evidence  that  the  person  re- 
turned and  elected  was  the  choice  of  the  people  of  the 
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county.  If  the  election  had  been  held  in  this  omitted 
district^  the  result  might  have  been  diflferent  To  hold 
the  election  valid  would  be  of  dangerous  tendency,  for, 
if  one  district  may  be  omitted,  more  than  one  may  be 
omitted,  and  the  election  be  placed  very  much  in  the 
power  of  the  officer. 
"  t  "We  do  not  think  the  motive  of  the  officer  material  to 
the  question.  The*injury  to  the  public  is  the  same, 
whether  the  omitted  duty  be  the  result  of  corrupt  mo- 
tive or  mere  n^ligence.  In  either  case  the  public  has 
been  deprived  of  an  important  and  highly  valued  right 

"We  rest  the  case  simply  upon  the  ground  that  the 
election  was  not  legally  held,  because  not  held  in  all  the 
civil  districts  of  the  county.  The  people  of  the  county 
are  the  appointing  power,  and  the  power  not  being  leg- 
ally exercised — ^not  fully  exercised — ^the  plaintiff  is  not 
in  fact  or  l^al  effect,  appointed  to  the  offica" 

The  election  in  the  case  of  Marahail  v.  Kerns  was  de- 
clared void  because  it  was  impossible  to  know  whether 
the  successful  candidate  would  have  been  elected  upon 
a  fair  consideration  or  choice  of  all  who  desired  and 
were  entitled  to  vote  in  the  election.  It  appeared  that 
voters  enough  were  deprived  of  the  right  to  vote  to  have 
changed  4he  result 

In  the  case  of  McCrwuo  v.  Hwrralson,  4  Cold.,  41 — ^a 
contest  over  the  office  of  tax  collector  for  Obion  county — 
where  there  was  a  failure  to  hold  an  election  in  one  pre- 
cinct^ it  was  held : 

"If  it  appeared  that  enough  of  voters  who  would  have 
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cast  thdr  votes  one  way  or  the  other  had  been  deprived 
of  the  right  to  do  so^  if  the  failure  to  hold  an  election  had 
changed  the  result,  it  would  vitiate  the  election.  But 
the  mere  fact  of  a  failure  to  hold  such  an*election,  with- 
out the  probable  effect  to  change  the  result  appearing 
would  not  be  fatal." 

In  the  case  of  Barry  v.  Lauck,  5  Cold.,  589,  brought 
for  the  sole  puifK>Be  of  testing  the  validity  of  a  special 
election  in  the  seventh  chancery  division  of  the  State,  at 
which  Lauck  claimed  to  have  been  elected  to  the  office 
of  chancellor  of  said  division,  it  appeared  that  no  notice 
was  given  for  holding  the  election  in  Macon  county — 
one  of  the  counties  of  the  division — ^and  that  no  election 
was  held  at  the  polling  places  in  many  civil  districts  in 
other  counties  of  the  chancery  division,  and  that  there 
were  registered  voters  in  these  districts,  in  which,  if  all 
had  cast  their  votes  for  Barry,  the  unsuccessful  candi- 
date in  said  election,  it  would  have  changed  the  result 
.shown  by  the  returns;  and  it  was  held  that  the  entire 
election  was  void,  and  vested  in  Lauck  no  title  to  the  of- 
fice, although  he  received  a  majority  of  the  votes  in  the 
precincts  where  valid  elections  were  held,  upon  the  au- 
thority of  the  cases  of  Marshall  v.  Kerns,  L.  &  N.  B.  R. 
Co.  V.  County  Court,  and  McCroAO  v.  Harralson,  above 
cited. 

The  contestant  has  therefore  failed  in  his  bill  to  show 
that  he  was  duly  elected  and  has  title  to  the  office  he 
claims,  and  there  can  be  no  recovery  in  his  favor. 

It  is,  however,  now  insisted  in  argument  that  contes- 
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tant  has  the  right,  as  a  citizen  of  Knox  county,  without 
showing  any  title  to  the  office  in  question,  to  maintain 
this  contest,  in  the  interest  of  the  public,  for  the  pur- 
pose of  having  the  contestee  excluded  from  office  to 
which  it  is  claimed  he  was  not  elected. 

This  suit  is  not  brought  by  contestant  as  a  citizen,  but 
in  his  private  right  as  a  candidate,  to  recover  the  office 
in  question,  and  the  relief  must  be  confined  to  the  case 
presented  by  his  bill. 

It  is  entirely  different  from  an  action  brought  to  have 
an  election  declared  void,  and  the  party  in  possession 
of  the  office  declared  not  to  be  elected  and  a  usurper. 
One  is  a  suit  for  the  recovery  of  a  private  right,  and  the 
other  to  redress  a  public  wrong.  The  contestant  in  the 
first  case  must  charge  that  there  was  a  valid  election  and 
that  he  was  elected,  and  in  the  second  that  the  election 
was  absolutely  void  and  no  one  was  elected.  The  prayer 
in  one  case  is  that  the  election  be  held  valid  and  the  of- 
fice decreed  to  the  contestant,  while  in  the  other  it  is 
that  it  be  adjudged  void  and  that  no  one  was  elected. 

The  bill  contains  no  charge^  in  terms,  that  the  election 
was  void.  It  charges  that  there  was  a  valid  election 
and  that  contestant  was  elected,  and  the  prayer  is  that 
the  office  be  decreed  to  him.  These  charges  and  prayer 
are  directly  antagonistic  to  the  character  of  relief  now 
for  the  first  time  asked  in  the  supplemental  brief  filed 
for  contestant. 

We  see  no  reason  why  the  well-established  and  famil- 
iar rule  that  parties  must  state  the  case  upon  which  they 
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predicate  their  right  to  recover  in  their  pleadings,  and 
conclude  with  a  prayer  for  appropriate  relief,  should  not 
apply  to  this  case,  especially  when  contestant,  in  his 
statement  of  his  grounds  of  contest,  has  adopted  the 
form  of  a  bill  in  equity,  and  the  chancellor  has  ordered 
that  the  rules  of  chancery  practice  shall  govern  these 
proceedings. 

To  sustain  this  suit  for  the  purpose  of  having  the  elec- 
tion held  August  7,  1902,  for  the  election  of  a  circuit 
judge  for  Knox  county,  declared  void,  and  the  contestee 
a  usurper,  would  be  to  give  the  bill  force  and  effect  di- 
rectly in  conflict  with  the  avowed  objects  and  purposes 
for  which  it  was  filed,  and  to  grant  relief  directly  the 
reverse  and  absolutely  antagonistic  to  that  which  is 
specifically  prayed,  and  which  the  rules  of  every  system 
of  pleading  and  practice  known  to  us  forbid. 

The  effort  upon  the  part  of  contestant  to  obtain  this 
relief  is  clearly  an  afterthought,  resolved  upon  after  the 
hearing  of  the  case  begun  in  this  court,  as  fully  appears 
from  the  assignment  of  errora 

Furthermore,  as  we  have  held  at  the  present  term  in 
the  case  of  Dcma  Harmon  v.  Alonzo  J.  Tyler,  4  Gates,  8, 
23,  24,  83  S.  W., — ^  the  provisions  of  the  Code,  under 
which  this  proceeding  was  instituted  are  jurisdictional, 
and  they  must  be  complied  with,  not  only  in  order  to 
give  contestant  the  right  to  maintain  the  action,  but  to 
confer  jurisdiction  upon  the  court  especially  created  to 
hear  and  determine  it. 

If  contestant  desired  to  bring  this  suit  for  the  purpose 
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of  having  this  election  declared  void  absolutely,  and  to 
oust  the  contestee  from  the  office  of  circuit  judge,  he 
should  have  done  so  within  twenty  days  after  the  elec- 
tion— the  limit  prescribed  by  statute — ^making  proper 
allegations  and  praying  for  appropriate  relief. 

The  time  within  which  such  a  proceeding  could  be  in- 
stituted has  elapsed,  and  a  suit  brought  for  a  different 
purpose,  making  charges  and  praying  relief  in  conflict 
with  a  proceeding  for  that  purpose,  cannot  now,  by  con- 
struction or  amendment,  be  converted  into  such  an  ac- 
tion. 

The  public  is  not  without  a  remedy  when  offices  are 
usurped  by  those  who  have  not  been  lawfully  elected  to 
them,  but  proceedings  in  its  interest  must  be  commenced 
at  the  proper  time  and  in  the  proper  manner,  like  any 
other  action.  The  courts  cannot  institute  such  actions, 
their  only  power  and  province  being  to  try  and  deter- 
mine those  instituted  and  prosecuted  by  others ;  nor  can 
they  convert  a  private  action  into  a  public  one,  or  an  ac- 
tion brought  solely  for  the  purpose  of  lecovering  and  en- 
forcing a  private  right  into  one  to  punish  a  public 
wrong. 

There  is  no  error  in  the  decree  of  the  chancellor  dis- 
missing the  bill,  and  it  is  affirmed,  with  costa 
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Buss  M.  Johnson  v.  Bobebt  Bbiob  ne   su 

and 
W.  B,  CooPBB  V.  John  E.  McMillan. 

{EnowvUle.    September  Term,  1903.) 

1.    QUABTBSLY  OOUHTY  OOUBT.    Jurisdiction  ol 
An  accurate  statement  of  the  general  scope  of  the  duties  de- 
volved by  law  upon  the  quarterly  county  court  is  given  by  the 
court,  with  citations  of  the  statutes  contained  in  the  Code 
from  which  such  statements  are  drawn.    (Post,  pp.  63-66.) 

Code  cited  and  construed:  Sees.  6992,  6998,  6997-5999,  6003, 
6012,  6016-6017,  6019,  6041-6046,  600,  604,  606-610,  6038,  1617-1647, 
6048-6066,  2703,  2704  (S.) ;  sees.  4964,  4966.  4969,  4967,  4968, 4970- 
4972,  4974,  4986-4988,  466,  470,  472-476,  4986,  1322,  1386,  1338-1346, 
1364-  1366,  4989,  4990.  2126,  2127  (M.  &  V.);  sees.  4188,  4193, 
4196,  4190,  4211-4216,  408,  412,  414-418,  4207,  1182,  1198a,  1619, 
1620  (T.  &  S.  and  1868). 

9.  MOITCHLY  COUNTY  COUBT.  Jurisdiction  ol 
An  accurate  view  of  the  scope  of  the  Jurisdiction  of  the  county 
judge  or  chairman  of  the  county  court  holding  the  monthly 
county  court  is  given  by  the  court  with  citations  of  statutes 
contained  in  the  Code  from  which  such  views  are  drawn.  (Past, 
pp.  67,  68.) 

Code  cited  and  construed:  Sees.  6006,  6022,  6023,  6026,  6027,  6029, 
6031-6037  (S.) ;  sees.  4962,  4977,  4984  (M.  &  V.) ;  sees.  4197-4199, 
4201,  4202-4206  (T.  &  S.  and  1868). 

8.  aUABTBBIiY  AND  MONTHLY  COUNTY  COUBTS.  Juris- 
diction of  quarterly  court  is  legislative,  while  that  of  monthly 
court  is  Judicial, 
The  statutes  setting  forth,  respectively  and  in  general,  the  Juris- 
diction of  the  quarterly  county  court  and  that  of  the  monthly 
county  court,  show  in  clear  outline  the  diverse  nature  of  the 
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two  jurisdictions.  The  duties  devolyed  upon  tlie  auarterly 
county  court  are  essentially  legislatiye,  while  the  jnrlBdlctlon 
conferred  upon  the  monthly  county  court  is  wholly  judiciaL 
(Post,  pp.  68-70.) 

4.  OOUNTY  JUDGE  OB  OHAIBMAN.  Vested  with  all  )uri»- 
dictions  of  county  court  except  that  expressly  conlerred  upon 
quarterly  court. 

The  county  Judge  or  chairman  holding  the  monthly  county  court 
has  all  the  Jurisdiction  belonging  to  the  county  court  except 
that  which  is  specially  required  to  be  done  by  the  quarterly 
court,  or  except  such  as  expressly  or  by  reasonable  implication 
devolves  upon  the  quarterly  court.     (Post,  p.  68.) 

Code  cited  and  construed:  Sees.  611,  5993  (S.);  sees.  477,  495& 
(M.  &  v.);  sees.  419,  4181  (T.  &  S.  and  1858). 

5.  CONTESTBD  ELECTION.  Jurisdiction  in  court  havingr 
power  to  induct  officer. 

Where  no  other  provision  is  made  for  the  contest  of  an  election, 
the  court  that  has  the  power  to  induct  into  office  has  the  1u- 
risdiction  to  dispose  of  the  contest.    (Post,  p.  71.) 

6.  SAME,  Same.  Offices  of  county  register  and  county  court 
clerk. 

Jurisdiction  of  contested  election  cases  over  the  offices  of  county 
register  and  county  court  clerk  is  in  the  monthly  county 
court  to  be  held  by  the  county  Judge  or  chairman,  and  is  not  in 
the  quarterly  county  court    (Post,  pp.  63-72.) 

Code  cited  and  construed:  Sees,  402,  408,  611,  559,  661,  1154^ 
1155,  5993  (S.) ;  sees.  368,  374,  521,  523,  1020,  1021,  4955  (M.  ft 
V.) ;  sees.  326,  382,  447,  449,  825  f,  825  g,  4181  (T.  ft  S.  and  1868). 

Case  cited  and  distinguished:     Leonard  v.  Haynes,  14  Lea,  447. 

7.  SAKE.    Office  of  county  superintendent  of  public  instruction. 
Jurisdiction  of  a  contested  election  case  over  the  office  of  county 

superintendent  of  public  instruction  is  in  the  quarterly  county^ 
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court  electing  such  officer,  and  Is  not  In  the  monthly  county 
court     {Post,  pp,  72,  73.) 

Case  cited  and  approved:     Leonard  v.  Haynes,  14  Lea,  447. 

8.  SAME.    Properly  certified  to  circuit  court  by  county  Judge, 
when. 

Where  the  county  Judge,  because  of  interest,  is  incompetent  to 
hear  and  determine  a  case  upon  its  merits — e.  g.,  a  contest  over 
the  office  of  county  register  or  clerk  of  the  county  court — ^it  is 
proper  for  him  to  certify  the  case  to  the  circuit  court.  {Post, 
p.  73.) 

Code  cited  and  construed:  Sec.  5723  (S.);  sec.  4688  (M.  ft  V.); 
sec.  3926  (T.  ft  S.  and  1858). 

9.  SAIOB.    No  purging  of  polls    under  bills  showing  void  el- 
ection. 

Under  a  bill  bottomed  alone  upon  the  assertion  of  title  to  an  office 
under  an  election  and  containing  allegations,  which'  upon  de- 
murrer are  to  be  taken  as  true,  showing  a  violation  of  all  the 
safeguards  which  the  law  has  thrown  around  elections,  so  that 
the  results  rendered  are  incurably  uncertain,  there  can  be  no 
purging  of  the  polls  and  no  relief  can  be  granted  except  to  de- 
clare the  whole  election  void.    {Post,  pp.  74-76.) 

10.  SAKE.    Essential  allegations  of  a  bill  to  recover  an  office. 
Oontestanta'  plendings  fatally  defective.    Oase  in  Judgment. 

All  contestants  seeking  to  recover  an  office  must  show  the  valid- 
ity of  the  election  and  that  they  were  deprived  of  a  sufficient 
number  of  votes  at  the  several  polling  places  to  be  specified 
to  change  the  result  of  the  election.  The  bills  in  these  causes 
are  fatally  defective,  in  that,  assuming  the  validity  of  the  elec- 
tion, they  do  not  set  out  with  that  certainty  required  by  law 
that  either  of  the  contestants  were  deprived  of  a  sufficient 
number  of  votes  to  have  changed  the  result  of  the  election. 
{Poit,  p.  76.) 
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11.    PLBABINa  AND   FBAOTIOB.     Ooort  wiU  not  seek   oat 

irrelevBat  matters  not  pointed  out. 
The  conrt  Is  not  required  to  so  throagh  the  pleadings  and  pick 
out  irrelevant  matters  appearing  therein,  in  the  absence  of  a 
motion  pointing  out  the  objectionable  matters  with  reasonftble 
accuracy.     (Post,  p.  74.) 

19.  OFFIOB.  Bill  asserting  title  to,  but  showing  void  election,, 
dismissed  upon  demurrer. 
A  bill  or  petition  filed  for  the  sole  purpose  of  asserting  title  to 
an  office,  and  to  recover  same,  in  which  facts  are  stated  show- 
ing the  whole  election  to  be  void,  and  that  no  one  could  have 
title  to  an  offlce  thereunder,  must  be  dismissed  upon  demurrer 
thereto.    (Post,  pp.  74-76.) 

Case  cited  and  approved:    Nelson  v.  Sneed,  4  Gates,  86,  40-46. 

Case  cited  and  distinguished:    Maloney  v.  Collleri  4  Gates,  78. 


PROM  KNOX. 


Appeal  from  the  Circuit  Court  of  Enox  County. — W. 
L.  Welckee,  Special  Judge. 

PiOKLB  &  TuBNEB  aud  H.  T.  Cooper^  for  Johnson  and 
Cooper. 

JBBOMB  Tbmpleton^  J.  W.  Caldwbll,  Samubl  G. 
Shields^  Hobagb  Vandbventeb^  and  Chables  T.  Catbs^ 
JB.,  for  Brice  and  McMillan. 


Mb.  Justigb  Neil  delivered  the  opinion  of  the  Court 
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These  are  contested  election  cases^  and  as  they  involye 
in  substance,  the  some  matters,  they  are  diq[K)eed  of  in 
one  i^inion. 

In  the  first-mentioned  case,  Johnson  and  Brice  were    * 
opposing  candidates  for  the  office  of  county  register.  The 
latter  received  the  larger  number  of  votes  on  the  face  of 
the  returns^  was  declared  elected,  and  received  the  cer- 
tificate.   Thereupon  the  former  instituted  a  contest 

In  the  second  case  the  parties  were  opposing  candi- 
dates for  the  office  of  county  court  clerk.  McMillan  re- 
ceived th^  larger  number  of  votes  on  the  face  of  the  re- 
turns, and  the  certificate  of  election.  Thereupon  Mr. 
Cooper  instituted  a  contest 

Both  contests  were  instituted  in  the  county  court 
When  the  cases  were  first  brought  up  for  consideration 
in  the  county  court,  the  point  was  made  by  the  contest- 
ants in  each  of  them  that  it  should  be  tried  before  the 
quarterly  county  court.  The  contestees  insisted,  on  the 
contrary,  that  the  cases  were  properly  triable  before  the 
eounty  judge,  and  the  latter  so  held. 

He  thereupon  certified  his  incompetency  because  of 
interest,  and  the  cases  were  transferred  to  the  circuit 
court  There  they  were  disposed  of  adversely  to  the 
contestants,  and  have  been  brought  by  appeal  to  this 
court 

It  is  insisted  by  the  contestants  that  the  cases  should 
be  remanded  to  the  county  court  for  trial.  The  settle- 
ment of  this  question  depends  upon  whether  the  origi- 
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nal  jurisdiction  was  in  the  quarterly  court  or  in  the 
county  judge. 

The  solution  of  this  question  depends  upon  an  exami- 
nation and  comparison  of  certain  sections  of  the  Code. 

The  references  we  shall  make  are  to  Shannon's  Code. 

Section  5992  reads:  "The  county  court  consists  of 
the  justices  of  the  county.  It  is  divided  into  a  quarterly 
and  monthly  court,  the  first  being  held  by  all  or  such 
number  of  the  justices  necessary  to  transact  business, 
the  latter  by  the  chairman  or  judge  of  the  county 
court."    ...  ♦ 

The  quarterly  court  is  required  to  meet  in*  quarterly 
sessions,  to  be  held  on  the  first  Mondays  of  January, 
April,  July,  and  October  of  each  year.  Section  5993. 
It  may  be  called  in  special  session  at  other  times,  when- 
ever the  chairman  or  county  judge  deems  that  the  pub- 
lic interest  requires  it,  or  upon  application  of  any  five 
justices  who  are  members  of  said  court.  Section  5997. 
This  call  must  be  made  by  publication  and  must  specify 
the  business  to  be  done,  and  no  other  business  but  that 
embraced  in  the  call  can  be  transacted  at  such  special 
session.     Section  5998.     If  there  be  no  newspaper  pub- 

ft 

lished  in  the  county,  the  justices  may  be  notified  by  per- 
sonal service;  such  notice  to  contain  the  purpose  for 
which  the  court  is  convened.  Section  5999.  All  of 
the  justices  are  required  to  attend  court — ^that  is,  the 
usual  quarterly  term  as  well  as  special  sessions — ^and 
are  allowed  to  draw  pay  at  the  rate  of  f  1.50  a  day,  and 
also  mileage.  Should  any  office  be  required  to  be  filled,  or 
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yacancy  occur  in  any  office  required  to  be  filled,  by  the 
county  court,  the  clerk,  his  deputy,  or  the  chairman, 
must  give  each  justice  of  the  peace  ten  days'  notice  of 
the  meeting  called  to  dispose  of  such  mattep.  Section 
6O03,  At  the  first  term  in  every  year  of  the  quarterly 
court,  that  body,  except  in  counties  where  a  county  judge 
is  provided  for,  must  elect  a  chairman,  to  hold  office  for 
one  year,  and  to  preside  over  the  deliberations  of  that 
body,  and  to  perform  such  other  duties  as  are  now  or 
may  be  assigned  to  him  by  law.  .  While  presiding  over 
the  quarterly  court,  all  business  for  the  action  of  that 
body  must  be  presented  to  the  chairman  pr  county  judge, 
who  shall  announce  the  same  to  the  court  and  take  the 
vote  thereon;  and  no  business  can  be  otherwise  trans- 
acted except  by  consent  of  a  majority  of  the  justices 
present     Section  6012. 

The  quarterly  court  is  charged  with  the  duty  of  im- 
posing taxes  for  county  purposes,  and  providing  for  the 
collection  thereof.  Sections  6013,  6019,  and  604L 
That  body  has  the  power  of  electing  certain  county  of- 
ficers. It  makes  appropriations  of  moneys  for  public 
purposes  from  the  county  treasury.  Sections  6015-6017, 
6045,  subsecs.  1-16,  and  section  6046.  The  quarterly 
court  is  intrusted  with  the  power  of  voting  the  stock  of 
the  county  in  any  railroad  corporation,  in  all  elections 
•of  officers,  and  for  directors  in  such  railroad.  Upon 
that  court  is  imposed  the  establishment  and  general  su- 
pervision of  roads  and  ferries;  also  the  supervision  of 
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watercourses,  and  the  establishment  and  supervision 
of  local  improvementa  Sections  6038  and  1617-1747. 
It  haa  power  to  appoint  commissioners  ovar  tarnpikes, 
tollbridges,  and  other  public  improvements^  and  to  fill 
vacancies  that  may  occur  among  the  commissioners.  It 
has  power  to  erect  or  control  and  dispose  of  public 
county  buildlnga  Sections  6044,  500-504,  506-510.  It 
has  power  to  employ  a  competent  person  to  superintend 
the  construction  and  repair  of  such  county  buildings, 
bridges,  levees,  etc.,  as  may  be  necessary.  Section  6048. 
It  has  also  power  to  build  or  assist  in  building  or  in  ob- 
tainingy  within  the  corporate  limits  of  the  county  seat,^ 
a  free  bridge  over  and  across  any  river  running  through 
and  dividing  such  municipality  and  county,  and  to  pay 
for  the  same.  Sections  6049,  6050.  It  has  power  to 
fund  the  county  debt.  Sections  6051-6055.  It  has  power 
to  release  from  double  taxes  when  th^  have  been  incur- 
red, and  correct  errors  in  the  tax  list  Section  6043.  It 
also  haB  power  to  exempt  any  indigent,  decrepit,  or 
other  person  unable  by  manual  labor  or  physical  exer- 
tion to  obtain  a  living  from  working  on  the  public  roads, 
or  paying  poll  tax,  or  both,  or  to  allow  such  persons  to 
hawk  and  peddle  without  license.  Sections  6042,  2704, 
2703. 

The  foregoing  citations  and  statements  give  an  accu- 
rate idea  of  the  general  scope  of  the  duties  devolved  by 
law  upon  the  quarterly  county  court  There  may  be 
other  duties.  It  has  not  been  our  purpose  to  make  the- 
list  exhaustive. 
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We  now  tnm  to  the  duties  of  the  county  judge  or 
county  chairman. 

He  is  required  to  hold  monthly  sessions.  Section 
6023.  **The  county  clerk  shall  be  the  clerk  of  the 
county  court  to  be  held  by  the  county  judge."  Section 
6025.  He  has  jurisdiction  over  the  probate  of  wills,  the 
granting  of  letters  testamentary  and  of  administration, 
and  the  repeal  and  revocation  thereof;  over  all  contro- 
versies in  relation  to  the  right  of  executorship  or  of  ad- 
ministration ;  the  settlement  of  accounts  of  executors  or 
administrators;  the  partition  and  distribution  of  the 
estates  of  decedents;  and  for  these  purposes  the  power 
to  sell  the  real  and  personal  property  belonging  to  such 
estates^  if  necessary  to  make  the  partition  and  distribu- 
tion, or  if  manifestly  for  the  interest  of  the  parties ;  over 
the  settlement  of  insolvent  estates,  and  for  this  purpose 
to  sell  real  or  personal  property  belonging  thereto,  at 
the  instance  of  the  personal  representatives  or  the  credi- 
tors, where  the  amount  of  the  estate  does  not  exceed 
|3,000;  the  appointment  and  removal  of  guardians  for 
minors  and  persons  of  uns6und  mind,  and  all  controver- 
sies as  to  the  right  of  guardianship,  and  the  settlement 
of  guardian  accounts ;  over  the  allotment  of  dower  in 
lands ;  over  the  partition,  sale,  or  division  of  land ;  over 
the  changing  of  names  and  the  legitimation  and  adop- 
tion of  children ;  over  the  issuance  of  inquisitions  of  un- 
soundness of  mind ;  over  the  binding  out  of  apprentices, 
and  all  controversies  between  master  and  apprentice. 
Sections  6027,  6029.    He  has  all  the  powers  of  the  old 
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quorum  court  Sections  6006,  6022.  Where  the  juris- 
diction of  the  court  over  which  he  presides  is  concurrent 
with  that  of  other  courts,  he  is  vested  with  all  incidental 
powers  belonging  to  or  conferred  by  law  upon  the  court 
with  which  such  jurisdiction  is  concurrent,  for  the  pur- 
pose of  exercising  and  effectuating  such  jurisdiction, 
and  the  practice  is  assimilated  to  that  of  such  other 
courts.     Sections  6031-6037,  inclusive. 

The  forgoing  presents  an  accurate  view  of  the  scope 
of  the  duties  of  the  county  judge,  but  does  not  embrace 
all  of  his  duties. 

We  now  come  to  two  sections  of  the  Code  which  bring 
into  close  contrast  the  division  of  jurisdiction  between 
the  quarterly  court  and  the  court  presided  over  by  the 
county  judge  or  chairman.     They  are  as  follows : 

"Sec.  511.  The  judge  or  chairman  of  the  county  court 
presides  over  the  county  court  at  its  quarterly  sessions 
and  holds  the  monthly  county  court  for  the  dispatch  of 
all  business  intrusted  to  that  court,  and  not  especially 
required  to  be  done  by  the  quarterly  court." 

"Sec.  5993.  All  business  in  the  county  court  which 
cannot  lawfully  be  done  by  the  county  judge  or  chair- 
man, shall  be  done  at  the  quarterly  sessions,  to  be  held 
on  the  first  Mondays  of  January,  April,  July,  and  Octo- 
ber of  each  year." 

Construing  these  two  sections  together,  it  is  seen  that 
the  county  judge  or  chairman  has  jurisdiction  of  all  bus- 
iness belonging  to  the  county  court  except  that  which  is 
"especially  required  to  be  done  by  the  quarterly  court" 
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This  meaning  is  brought  out  very  clearly  by  the  lan- 
giiage  of  section  5993  as  it  appears  in  the  Code  of  1858. 
It  there  appears  as  section  4181,  and  reads  as  follows : 

"All  business  in  the  county  court  required  to  be  done 
by  more  than  three  justices  of  the,  peace  shall  be  done 
at  the  quarterly  sessions,  to  be  held  on  the  first  Mon- 
days of  January,  April,  July,  and  October  of  each 
year,"  etc.  We  have  italicized  certain  words  in  the 
section  quoted  in  order  to  bring  out  the  meaning  more 
clearly.  If  we  substitute  for  the  words  "more  than 
three  justices  of  the  peace''  the  words,  "the  quarterly 
court,"  the  meaning  is  seen  to  be  precisely  that  which 
so  clearly  appears  in  the  language  of  section  511.  It  is 
clear  that  the  substitution  above  mentioned  makes  a 
correct  rendering  of  the  meaning  of  section  4181. 

A  true  construction  of  these  sections  of  the  Code 
seems  to  warrant  the  conclusion  that  the  county  judge 
or  chairman  has  all  jurisdiction  belonging  to  the  county 
court,  except  such  as  is  expressly  or  by  reasonable  im- 
plication devolved  upon  tie  quarterly  court 

Now,  there  is  no  statement  expressly  devolving  juris- 
diction upon  the  quarterly  court  to  try  contested  elec- 
tion cases  of  county  register  or  county  clerk,  nor  is 
there  any  necessary  or  even  plau^ble  implication  to  this 
effect  to  be  drawn  from  any  other  statute  On  the 
contrary,  the  implication,  aside  even  from  the  sections 
of  the  Code  last  quoted,  is  that  the  jurisdiction  belongs 
to  the  county  judge.  That  officer  is  a  judicial  officer, 
and  a  contested  election,  in  respect  of  the  offices  above 
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mentioned,  is  a  r^ular  litigation — a  lawsuit  The  sec- 
tions of  the  Code  which  we  have  referred  to,  setting 
forth  respectively,  in  general,  the  jnrisdiction  of  the 
quarterly  court  and  of  the  court  held  by  the  county 
judge,  show  in  clear  outline  the  diverse  nature  of  the 
two  jurisdictions.  In  the  case  of  the  quarterly  court, 
it  is  perceived  that  the  duties  devolved  are  ess^itially 
l^islativ^  while,  as  respects  the  court  held  by  the 
county  judge,  the  jurisdiction  devolved  is  wholly  judi- 
cial. Moreover,  it  should  require  very  extraordinary 
reasons,  not  to  say  irrefragable  ones,  to  induce  any 
court  to  conclude  that  it  was  the  purpose  of  the  l^isla- 
ture  to  impose  such  jurisdiction  upon  the  quarterly 
court.  That  court,  as  every  one  knows,  is  often  com- 
posed of  fifty  members.  Their  attendance  would  amount 
to  a  daily  charge  against  the  county  of  |75  for  attend- 
ance fees,  to  say  nothing  of  mileage.  Contested  election 
cases  are  frequently  long  drawn  out,  lasting  for  days. 
It  is  not  to  be  presumed  that  it  was  the  intention  of  the 
legislature  to  impose  this  unnecessary  expense  upon  the 
county,  when  such  a  matter,  to  say  the  least,  could  be  as 
well  attended  to  by  a  single  man — the  judge  of  the 
county  court — as  other  lawsuits  are  conducted  in  that 
court 

Again,  the  county  roister  must  be  inducted  into 
office,  by  giving  bond  and  taking  the  oath  required  by 
law,  at  the  next  term  immediately  succeeding  his  elec- 
tion. Shannon's  Code,  sec.  559.  The  oath  must  be 
taken  in  open  court  lb.    Failure  to  give  bond  within 
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thirty  days  after  his  election  forfeits  the  offlca  Id., 
sec  561.  The  election  is  required  to  be  held  on  the 
first  Thursday  in  August,  and  the  term  of  every  civil 
oflBcer  must  be  computed  from  the  first  day  of  Septem- 
ber nert  succeeding  the  election.  Id.,  sees.  1154,  1155. 
This  is  true  as  to  the  clerk  of  the  county  court  as  well 
as  of  the  register.  His  term  also  begins  on  the  first 
Monday  of  September  after  the  election,  as  do  the  ::e  of 
all  other  civil  oflicers  elected  by  the  i>eople  (Id.,  sees. 
1154^  1155),  and  he  must  qualify  before  the  court  by 
giving  bond  (Id.,  sec.  402)  and  taking  the  oath  (Id., 
sec.  408).  The  polls  are  to  be  compared  at  the  court- 
house on  the  first  Monday  after  the  election,  and  certifi- 
cates of  election  issued  to  each  person  elected. 

These  provisions  all  point  to  the  conclusion  that  the 
polls  are  to  be  promptly  compared,  and  the  result 
avouched  by  certificates,  also  promptly,  and  that  the 
officers  are  to  be  installed  into  their  duties  by  the  proper 
court  on  the  first  Monday  of  September  after  the  elec- 
tion ;  and  that  court  can  be  no  other  than  the  county 
court,  presided  over  by  the  judge  or  chairman  of  the 
county  court.  The  quarterly  court  could  not  be  re- 
ferred to,  for  the  reason  that  it  does  not  meet  in  due 
course  until  the  following  month,  thirty  days  after  the 
officers  are  required  by  law  to  qualify.  Therefore,  re- 
curring to  the  principle  that,  when  no  other  provision  is 
made  for  the  contest  of  an  election,  the  court  that  has 
the  power  to  induct  has  the  jurisdiction  to  dispose  of 
the  contest,  it  seems  from  this  standpoint,    also,    there 
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can  be  no  doubt  that  the  county  judge  had  jurisdiction 
to  hear  the  contest^  rather  than  the  quarterly  court 

We  are  referred  to  Leona/rd  v.  Haynes,  14  Lea,  447, 
as  an  authority  against  this  conclusion.  That  case, 
however,  is  not  in  point  That  was  a  case  where  it  ap- 
peared that  the  contest  was  over  the  office  of  county 
superintendent  of  public  instruction.  This  officer  is 
required  to  be  elected  by  the  quarterly  court  itself. 
Haynes  and  Leonard  had  been  voted  for  in  the  court, 
and  Haynes  had  been  declared  elected.  Subsequently 
Leonard  instituted  a  contest  before  the  chairman  of  the 
court,  and  this  court,  when  the  case  reached  us  on  ap- 
peal, held  that  the  chairman  did  not  have  jurisdiction 
to  try  that  cas^  but  that  it  must  be  tried  by  the  quar- 
terly court  itself.  In  disposing  of  that  matter,  the 
court  said:  "Moreover,  if  the  chairman  of  the  county 
court  of  Marshall  county  have  the  jurisdiction  to  hear 
and  determine  this  contest,  we  will  have  the  singular 
anomaly  of  the  county  court  of  that  county,  as  a  court, 
expressing  its  judgment  or  decree,  through  the  justices 
constituting  it,  that  Haynes  was  elected  county  super- 
intendent, and  that  court,  as  a  court,  expressing  its 
judgment  or  decree,  through  its  chairman,  that  Leonard 
was  elected.  If  it  be  said  that  the  powers  of  the  county 
court  are  ministerial,  judicial,  and  legislative,  and  that, 
in  the  election  of  a  county  superintendent  by  the  jus- 
tices, legislative  power  was  exercised,  and  in  determin- 
ing this  contest  its  judicial  power  is  alone  involved,  we 
reply,  if  this  be  conceded,  that,  in  the  absence  of  stat- 
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ntory  limitations,  the  justices,  as  a  legislative  body,  can 
adopt  their  own  methods,  not  in  conflict  with  the  law 
of  the  land,  of  expressing  this  legislative  choice,  and  if 
they  adopt  a  method  of  expressing  their  will,  and  under 
this  method,  as  construed  by  judicial  rules,  do  express 
their  will,  but  they  decide  that  they  have  not,  and  pro- 
ceed under  this  method  until  they  do  reach  a  choice  ac- 
ceptable to  this  l^islative  judgment,  then  this  l^isla- 
tive  judgment,  if  not  violative  of  the  law,  can  not  be 
reviewed  and  set  aside  by  the  court  In  this  aspect  of 
the  question,  it  involves  an  application  of  the  rules  of 
parliamentary  law  to  the  facts,  more  than  the  rules  and 
principles  of  law  in  its  usual  application  to  the  decis- 
ions of  disputed  rights.  We  therefore  hold  that  the 
county  court  held,  by  the  chairman  had  no  jurisdiction 
or  power  to  hear  and  determine  this  contest." 

But  this  is  a  different  question  altogether  from  the 
case  of  the  contest  of  the  office  of  an  officer  elected  by 
the  vote  of  the  people  at  large.  In  such  a  case  the  con- 
test must  be  tried  before  the  chairman  or  county  judge, 
as  in  the  case  of  ordinary  matters  of  litigation  triable 
in  that  court 

The  county  judge  so  held  in  the  present  cases,  and, 
being  incompetent,  because  of  interest,  to  hear  and  de- 
termine these  cases  upon  their  merits,  he  certified  them 
to  the  circuit  court,  which  was  the  correct  course.  Shan- 
non's Code,  sec.  5723. 

In  the  circuit  court  the  cases  were  tried  before  Hon. 
W.  L.  Welcker,  special  judga 
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In  this  court  a  moticm  was  made  to  expunge  certain 
parts  of  the  petitiona  We  deem  it  unnecessary  to  re- 
view this  action.  We  think  his  honor  was  correct  in 
expunging  the  argumentative  matter  referred  to  in  the 
sixteenth  section  of  the  motion  in  the  case  of  Cooper  v. 
McMUla/n,  but  that  in  other  respects  the  matter  ex- 
punged was  in  the  main  competent,  and  the  motion  did 
not  so  separate  the  incompetent  from  the  competent  as 
that  the  court  could  properly  pass  upon  them.  So  the 
whole  motion  should  have  been  overruled,  except  the 
said  sixteenth  section  of  the  motion  in  the  Cooper  ca^ie. 
There  are,  it  is  true,  many  irrelevant  matters  appearing 
in  the  petition,  but  the  court  is  not  required  to  go 
through  the  pleadings  and  pick  them  out,  in  the  absence 
of  a  motion  pointing  out  the  objectionable  matters  with 
reasonable  accuracy.  So  we  shall  treat  all  of  the  mat- 
ters appearing  in  the  petition,  as  stated,  as  there  writ- 
ten, with  the  exception  above  mentioned. 

After  the  motion  to  expunge  was  heard  in  the  court 
below,  his  honor  then  took  up  and  disposed  of  the  de- 
murrers filed  to  the  petitions. 

These  petitions  are  not  filed,  presenting  alternative 
grounds,  and  in  that  respect  differ  from  the  petition 
filed  in  the  case  of  Moloney  v.  Collier,  4  Gates,  78, 
83  S.  W.,  667.  That  is,  these  petitions  are  not  filed 
for  the  purpose  of  asserting  title  to  the  respective  offices 
involved  in  the  controversy,  and,  in  the  alterna- 
tive, for  the  purpose  of  having  the  election  declared 
void,  as  in  the  case  of  Moloney  v.  Colliery  4  Gates,  78, 
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but  for  the  sole  pnrpose  of  asserting  title  to  the 
office  But  in  stating  their  claims,  they  set  out 
facts  which,  if  true  (and  they  must  be  taken  sb  true 
on  demurrer),  make  the  whole  election  void,  and  show 
that  no  one  could  have  title  to  an  office  thereunder. 
That  is  to  say,  the  petitioners  are  before  the  court,  as- 
serting title  to  an  office  under  an  election  which  they 
themselves  show  was  no  election— an  utterly  void  pro- 
ceeding— ^ajid,  of  course,  no  one  could  claim  title  under 
such  a  proceeding.  Therefore  the  demurrer,  which  in 
substance  raises  this  point,  must  be  sustained. 

In  response  to  this  point  it  was  insisted  upon  the 
argument  by  the  counsel  for  contestants  that,  if  this  po- 
sition be  sound,  then,  the  greater  the  fraud  or  wrong- 
doing in  an  election,  the  more  secure  the  wrongdoers. 
This  is  not  in  any  sense  a  correct  view  of  the  matter. 
We  have  already  shown,  in  the  case  of  Moloney 
V.  Collier,  4  Cates,  78,  that  the  validity  of  an  election 
may  be  tested  in  a  contested  election  proceeding. 
But  the  pleadings  filed  must  be  properly  drawn 
to  present  the  question.  In  the  case  of  Moloney  v. 
Colliery  4  Gates,  78,  the  pleadings  were  so  drawn. 
The  petition  in  that  case  presented  both  grounds 
of  contest^  presenting  them  in  the  alternative — some- 
what vaguely,  it  is  true,  but  sufficiently  to  place  clearly 
before  the  court  that  the  purpose  of  the  pleading  was  to 
oflfer  for  the  consideration  of  the  court  both  grounds  of 
contest,  and  to  place  the  rights  of  the  petitioners  to 
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make  the  contest  upon  both  grounda  In  the  case  now 
before  the  court  the  reverse  is  true.  Only  the  one 
ground — ^that  of  a  claim  of  title  to  the  office — ^is  pre- 
sented, and  that  accompanied  by  a  statement  of  facts 
which  show  that  it  would  be  impossible  to  assert  title 
thereunder. 

We  do  not  deem  it  necessary  to  set  out  in  this  opinion 
the  facts  referred  to,  embraced,  as  they  are,  in  petitions 
each  containing  more  than  fifty  pages  of  typewritten 
matter.  It  is  sufficient  to  say  that  they  are  substan- 
tially set  out  in  the  opinion  filed  to-day  in  the  case  of 
Nelson  v.  Sneed,  4  Cates>  36,  83  S.  W.,  786,  and  charge^ 
in  effect,  a  violation  of  all  of  the  saf^uards  which  the 
law  has  thrown  around  elections.  No  pleading  which 
is  bottomed  alone  upon  an  assertion  of  title  to  an  office 
under  an  election  so  held  can  be  entertained. 

Nor  can  there  be  any  purging  of  the  polls  under  an 
election  so  held,  for  the  purpose  of  maintaining  title 
thereunder.  The  results  are  rendered  so  incurably  un- 
certain that  no  relief  can  be  granted  in  such  a  case,  ex- 

m 

cept  to  annul  the  whole  election. 

But  in  any  case  there  must  be  proper  pleadings  filed 
as  a  basis  for  the  court  to  act  upon ;  and  when  pleadings 
are  filed,  bills  or  petitions,  with  demurrers  thereto,  these 
must  be  considered  on  their  face,  and  in  view  of  the 
rules  of  law  applicable  thereto.  So  considered,  the  in- 
evitable result  is  that  the  petitions  in  the  cases  now 
under  examination  must  be  dismissed,  the  demurrers 
thereto  being  sustained. 
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We  add  that,  even  if  we  could,  notwithstanding  the 
facts  averred  in  the  petitions,  assume  the  validity  of 
the  election,  and  so  test  the  question  of  title,  there  is 
in  neither  of  these  petitions  a  statement  setting  out 
with  the  certainty  which  the  law  requires  that  either  of 
the  petitioners  were  deprived  of  a  sufficient  number  of 
votes  at  the  several  polling  places  mentioned  to  change 
the  result  of  the  election. 
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G.  L.  Maloney  v.  A.  Donald  Colliee. 
(KnoxvUle.    September  Term,  1903.) 

1.  BLEOTIOH.    Void  to  aa  extent  saf&cieiit  to  change  the  reaiilt 
had  all  voted  one  way  is  void  as  a  whole. 

Where  an  election  is  void  in  a  sufficient  number  of  wards  and  dis- 
tricts  to  change  the  result  of  the  election  had  all  the  voters 
in  said  wards  and  districts  voted  one  way,  the  whole  election  is 
void.     (Post,  pp.  84,  86,  89,  90,  103,  104.) 

2.  GONTBSTED  BLBOTION.    Allegations  aa  to  number  of  votea 
must  be  specific  and  not  indefinite.- 

In  a  contested  election  case  seeking  relief  by  purging  the  poll8» 
casting  out  all  the  votes  improperly  counted  for  contestee,  and 
adding  to  the  vote  of  the  contestant  all  the  votes  really  received 
by  him  at  the  election,  and  not  counted  for  him,  an  allegation 
that  contestant  received  "many  legal  votes"  which  were  not 
counted  for  him,  and  that  "many  votes"  were  counted  for  con- 
testee  which  were  illegal  and  fraudulent,  is  too  general  and 
indefinite  for  any  purpose  whatever  as  to  the  number  of  votes. 
(Post,  pp.  84-89,  104,  105.) 

Cases  cited  with  approval:  Skerrett's  Case,  2  Parsons,  609; 
Mann  v.  Cassidy,  1  Brewster,  11;  Oibbins  v.  Sheppard,  2  Brew- 
ster, 2;  Batturns  v.  Megary,  1  Brewster,  162;  Carpenter's  Case, 
2  Parsons'  Select  Equity  Cases,  643;  Kneass'  Case,  Id.,  marg., 
p.  653. 

8.    SAME.    Validity  of  election  may  be  determined  in  contested 
election  case. 

It  is  settled  law  under  the  authorities  in  this  State  that  the  val- 
idity of  an  election  may  be  determined  in  a  contested  election 
case,  especially  where  the  Code  provides  for  the  contest 
{Post,  pp.  90-95.) 
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Cases  cited  and  approved:  Marshall  y.  KemB^  2  Swan,  67;  Rail- 
road y.  Dayldson  Co.,  1  Sneed,  693-694;  McCraw  y.  Harralson,  4 
Cold.,  84;  Barry  y.  Lanck,  6  Cold.,  588;  Puckett  y.  Bean,  11 
Heis.,  600;  Lewis  y.  Watklns,  3  Lea,  174;  State  y.  Birchfleld, 
12  Lea,  30^  Lawrence  y.  IngersoU,  88  Tenn.,  52. 

Code  cited  and  construed:  Sees.  1308-1332  (S.);  sees.  1097-1121 
(H.  &  v.);  sees.  888-912  (T.  &  S.  and  1858). 

4.    Bu^LMB,    Validity  of  election   cannot  be   determined   where 

contest  lieSy  when. 
The  validity  of  an  election  cannot  be  tried  under  sections  5165 
to  5180  of  Shannon's  Co(le,  where  a  contested  election,  which  Is 
nsnally  a  contest  as  to  which  of  two  parties  was  elected,  may 
be  instituted  and  prosecuted.     {Post,  pp,  95-101.) 

Cases  cited  and  approved:  State,  ez  rel.,  v.  Conner,  8  Baz.,  11; 
State,  ez  reL,  v.  Wright,  10  Heis.,  237;  State  v.  Campbell,  8  Lea, 
74;  State  v.  McConnell,  3  Lea,  832;  State,  ez  rel.,  v.  Glenn,  7 
Heis.,  472;  Winston  v.  Railroad,  1  Baz.,  60;  Anderson  v.  Gos- 
sett,  9  Lea,  647;  Hooper  v.  Rhea,  3  Shannon's  Cases,  147. 

Code  cited  and  construed:  Sees.  5165-5180  (S.);  sees.  4146-4161 
(M.  &  v.);  sees.  3409-3424  (T.  &  S.  and  1858). 

6.    OFFIOS.    I>eflned. 

Office  is  an  incorporeal  right,  and  consists  in  the  right  to  exe- 
cute a  public  trust  and  to  take  the  emoluments  belonging  to  it; 
and  an  injury  to  this  right  is  an  injury  to  a  private  right. 
iPogt,  pp.  100-101.) 

Cases  cited  and  approved:  Dodd  v.  Weaver,  2  Sneed,  670;  Bor- 
ing V.  Griffith,  1  Heis.,  466;  Moore  v.  Sharp,  14  Pickle,  65. 

0.    CONTESTED  ELECTION.    Defined. 

A  contested  election  is  usually  a  contest  as  to  which  of  two.par^ 
ties  was  elected,  and  is  not  in  any  sense  a  criminal  proceeding, 
but  a  controversy  between  two  private  individuals,  .as  to  the 
right  to  ezercise  the  functions  and  enjoy  the  emoluments  of  the 
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office,  and  a  party  has  a  right  to  enforce  it  by  civil  proceedings. 
(Post,  pp.  97,  101.) 

Cases  cited  and  approved:  Dodd  y.  Weaver,  2  Sneed,  '670;  Boring 
V.  Orifflth,  1  Heis.,  456;  Moore  v.  Sharp,  14  Pickle,  65. 

7.  SAKB.    Invalidity  of  election  must   be  tried   in  contested 
election  case  under  statute. 

The  validity  of  any  election  for  which  a  contest  proceeding  is 
provided  by  the  Code  must  be  determined  and  can  only  be  de- 
termined in  that  form,  and  it  cannot  be  entertained  by  the 
court  of  chancery  under  sections  5165  to  5180  of  Shannon's 
Code;  and  if  acts  in  violation  of  the  elective  franchise  cannot 
be  redressed  under  the  statutes  which  make  provisions  for  con- 
tested elections,  th^  can  not  be  redressed  at  all.  {Post,  pp. 
101,  102.) 

8.  SAME.    Same.    Invalidity   of    election  may  be  sole  redress 
sought. 

Redress  for  the  invalidity  of  an  election  may  be  the  sole  purpose 
of  an  action,  and  there  need  not  be  an  assertion  on  the  part  of 
the  party  making  such  question  that  he  received  a  sufficient 
number  of  votes  at  the  election  to  entitle  him  to  the  office. 
{Post,  p.  102.) 

9.  SAMB.    Same.    Whether  only  a  candidate  or  any  citisen  may 
make  questions  as  to  validity  of  election  is  reserved. 

Question  whether  any  citizen,  as  such,  who  was  not  a  candidate 
at  the  election  in  question,  or  who  is  not  interested  in  the  of- 
fice as  incumbent,  can  make  the  question  as  to  the  invalidity  of 
the  election,  is  not  decided,  but  a  dictum  is  cited  going  to  such 
extent     (Post,  p.  102.) 

Case  cited:     Marshall  v.  Kerns,  2  Swan,  67,  71-72. 

10.  SAME.  Any  court  or  person  required  to  induct  into  office  or 
to  recognize  the  officer  may  question  validity  of  election. 
Any  court  or  officer  whose  duty  it  is  to  induct  the  person  offer- 
ing into  office,  or  who  is  called  upon  by  legal  process,  as  by 
mandamus,  to  recognize  him,  may  make  the  point  of  the  inval- 
idity of  the  election.    (Post,  p.  102.) 
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11.  8A1CB.    InTalidity  of  election  and  contestant's  election  may 
be  alleged. 

In  every  contested  election  case  under  the  Code,  two  distinct 
gronnds  of  action  may  be  alleged,  namely,  first,  that  the  elec- 
tion is  void,  and  secondly.  If  valid,  that  the  contestant  is  en- 
titled to  the  ofilce,  on  the  ground  that,  after  a  purging  of  the 
polls.  It  will  appear  that  he  has  received  a  majority  of  the  votes 
cast  at  such  election.    (Post,  p»  102.) 

12.  SAMB.    Same.    Improper  statement  of  one  ground  does  not 
affect  the  other  gronnd  properly  stated. 

In  a  contested  election  case^  one  of  the  grounds  may  be  properly 
stated  on  the  face  of  the  petition,  ^nd  the  other  Improperly 
or  not  sufficiently  stated,  and  one  may  be  stricken  out  on  de- 
murrer for  insufficiency  and  the  other  retained  as  being  stated 
with  sufficient  fullness  and  accuracy  to  meet  the  objections 
raised  by  demurrer.    {Post,  pp.  102-103.) 

18.  SAMS,  Same.  Same.  One  of  the  two  grounds  properly 
stated  may  be  sustained  and  the  other  rejected  on  the  evidence. 
In  a  contested  election  case  both  the  Invalidity  of  the  election 
and  its  validity  and  contestant's  election  after  purging  the  polls 
may  be  stated  on  the  face  of  the  petition  with  sufficient  fullness 
and  accuracy  to  resist  the  assaults  of  a  demurrer  and  the 
parties  may  go  to  proof,  and  one  be  sustained  and  the  other  re- 
jected on  the  evidence.    (Past,  p,  103.) 

14«    SAME,    Jurisdiction  of  contested  election  case  over  office  of 
county  Judge. 
A  petition  addressed  to  the  chancellor  of  the  division  In  which 
the  election  was  held  is  sufficient  in  a  contested  election  case 
over  the  election  and  office  of  a  county  Judge.    (Post,  p.  10^.) 

Code  cited  and  construed:  Sees.  1313,  1320  (S.);  sees.  1102,  1109 
(M.  &  v.);  sees.  893,  900  (T.  &  S.  and  1858). 

112  Tenn<-6 
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FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Ejiox  County. — 
W.  L.  Wblckbb,  Special  Chancellor. 

LuCKBY,  Sandfobd  &  FowLEE,  for  Maloney. 

J,  W.  Caldwell,  Jerome  Templeton,  Horace  Van- 

DEVENTER,  SAMUEL  G.  SHIELDS,  and  CHARLES  T.  CaTES, 

Jr.,  for  Collier. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  is  a  contested  election  case,  brought  before  the 
chancellor  presiding  over  the  chancery  court  of  Knox 
county. 

The  contestant,  G.  L.  Maloney,  alleges  that  upon  the 
face  of  the  returns  for  the  August  election,  1902,  as 
compiled  by  the  canvassing  board,  he  received  in  Knox 
county,  as  a  candidate  for  re-election  as  county  judge, 
3,322  votes,  and  the  contestee,  A.  Donald  Collier,  for 
the  same  office,  4,816  votes,  on  the  face  of  said  returns, 
and  that  the  certificate  of  election  was  accordingly  is- 
sued to  the  contestee.  The  petition  sets  out  the  votes 
by  precincts  as  they^were  returned  for  each  of  the  can- 
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didates,  ajid  they  make  the  respective  totals  above  in- 
dicated. 

The  petition  attacks  specially  the  following  wards  in 
the  city  of  Knoxville:  first,  third,  fifth,  sixth,  sev- 
enth, ninth,  and  eleventh.  It  also  attacks  the  seven- 
teenth and  eighteenth  civil  districts  of  the  connty. 

The  vote  in  the  wards  referred  to  as  shown  by  the 
face  of  the  returns  was  as  follows : 

Wards  in  the  City  of  Knozyille. 

For  For 
Contestant  Contestee 

1st  Ward 114  211 

3rd  Ward 44.  150 

5th  Ward  53  265 

6th  Ward 59  302 

7th  Ward  North 84  232 

7th  Ward  South 15  504 

9th  Ward  North 94  362 

9th  Ward  South 70  337 

nth  Ward 118  522 

641  2885 

Civil  Districts  of  the  County. 

For  For 

Contestant  Contestee 

17th  District,  Asbury. 50  13 

17th  District,  Pickles 1  23 

18th  District 10  44 

61  80 
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The  total,  therefore,  shown  by  the  face  of  the  returns, 
appearing  thereon  for  contestant  in  these  special  wards 
and  civil  districts  attacked,  is  702 ;  the  total  for  the  con- 
testee  for  the  same  wards  and  civil  districts  on  the  face 
of  the  returns  is  2,965.    The  two  together  made  3,667. 

This  total,  if  all  should  vote  one  way,  would  be  suffi- 
cient to  change  the  result  of  the  election.  If  it  should 
all  be  given  to  the  contestee,  it  would  run  his  total  vote 
in  the  county  up  to  6,518,  and  would  reduce  contest- 
ant's total  vote  to  2,620.  On  the  other  hand,  if  it  should 
all  be  given  to  Maloney,  it  would  run  his  vote  up  to 
6,287  and  would  reduce  the  vote  of  Collier,  the  con- 
testee, to  1,851;  the  latter  having  received  very 
much  the  largest  number  of  votes  in  the  said  wards  and 
civil  districts  specially  attacked. 

The  allegations  of  the  petition  with  respect  to  these 
several  wards  and  civil  districts — especially  the  former 
—are  very  voluminous,  and  it  is  unnecessary  to  repro- 
duce them  hera  It  is  sufficient  to  say  that,  while  the 
petition  contains  many  statements  far  too  general  and 
vague  to  come  within  the  designation  of  valid  pleading, 
yet  we  are  of  the  opinion  that  enough  is  stated  therein 
in  respect  of  the  wards  and  civil  districts  referred  to, 
which,  if  sustained,  would  necessarily  result  in  a  judg- 
ment that  the  election  was  void  in  the  several  said  wards 
and  civil  districts. 

If  the  election  should  be  held  void  in  the  said  wards 
and  civil  districts  referred  to,  the  necessary  result  would 
be  that  the  entire  election  of  the  county  would  have  to 
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t)e  held  void  as  between  the  contesting  parties,  because, 
as  before  stated,  there  were  enough  votes  polled  in  the 
said  wards  and  civil  districts  to  change  the  result  of  the 
election  in  the  county,  if  all  should  be  treated  as  voting 
one  way,  which  is  the  legal  test  applicable  under  such 
circumstances. 

This  is  one  ground  of  relief  set  out  in  the  petition. 
Another  ground  alleged  is  that  upon  a  purging  of  the 
polls,  casting  out  all  of  the  votes  improperly  counted 
for  contestee,  as  alleged  in  the  petition,  and  adding  to 
the  column  of  the  contestant  all  of  the  votes  really  re- 
ceived by  him  at  the  election,  as  alleged  in  the  petition, 
the  result  would  show  that  contestant  was  really  elected. 

The  specifications  contained  in  the  petition  upon  this 
subject  are  as  follows : 

First  ward :  That  contestant  received  over  160  legal 
votes  in  this  ward,  of  which  over  46  were  not  counted 
for  him  in  the  returns,  as  they  should  have  been,  but 
were  unlawfully  cast  aside,  destroyed,  miscalled,  or 
otherwise  miscounted  or  not  counted,  and  taken  away 
from  contestant  by  fraudulent  and  ill^al  methods  and 
practices;  and  that  over  50  votes  counted  for  con- 
testee in  said  ward  were  never  cast  for  him  at  all,  and 
should  not  have  been  counted  for  him,  but  were  so 
counted. 

Third  ward:  That  in  this  ward  contestant  received 
over  94  legal  votes^  more  than  50  of  which  were  not 
counted  for  him,  but  should  have  been  counted ;  and  that 
over  50  votes  counted  for  contestee  in  said  ward  were 
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illegal,  and  should  not  have  been  counted  for  him,  but 
were  counted. 

Seventh  ward  south:  That  contestant  received  over 
150  legal  votes  in  this  precinct,  over  135  of  which  were 
not  counted  for  him  in  the  returns,  as  they  should  have 
been ;  and  that  over  350  votes  counted  for  contestee  In 
in  this  precinct  were  illegal  and  fraudulent,  and  should 
not  have  been  counted  for  him  but  were  counted. 

Ninth  ward  north :  That  contestant  received  more 
than  140  legal  votes  in  this  precinct,  over  46  of  which 
were  not  counted  for  him  in  the  returns,  as  they  should 
have  been ;  and  that  over  100  votes  counted  for  contestee 
in  this  precinct  were  fraudulent  and  illegal,  and  should 
not  have  been  counted  for  him,  but  were  counted. 

Ninth  ward  south :  That  contestant  received  over  150 
legal  votes,  more  than  80  of  which  were  not  counted  for 
him  on  the  face  of  the  returns,  as  they  should  have  been ; 
and  that  over  157  votes  counted  for  contestee  in  this 
precinct  were  fraudulent  and  illegal,  and  should  not 
have  been  counted  for  him,  but  were  so  counted. 

The  eighth  district,  PowelFs  station :  That  contes- 
tant received  80  legal  votes,  but  only  40  were  counted 
for  him. 

Tenth  district,  Concord:  That  at  this  precinct  con- 
testant received  85  legal  votes,  but  only  40  were  counted 
for  him. 

Tenth  district,  CampbelPs  station :  That  at  this  pre- 
cinct contestant  received  40  votes,  but  only  20  were 
counted  for  him. 
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Counting  up  the  votes  of  which  contestant  claims  to 
have  been  thus  illegally  deprived,  they  number  452. 

Counting  up  the  votes  thus  alleged  to  have  ill^ally 
reckoned  for  contestee,  they  number  707. 

If  we  add  to  the  total  vote  shown  by  the  face  of  the 
returns  the  452  of  which  contestant  claims  he  was  il- 
legally deprived,  the  footing  shown  is  3,774. 

If  we  deduct  from  the  contestee's  total  vote  shown  by 
the  face  of  the  returns  (4,816)    the   above-mentioned 
number  of  votes  (707)  so  alleged  to  have  been  ill^- 
ally  counted  for  him,  the  subtraction  still  leaves  stand- 
ing for  him  4,109  votes. 

That  is,  upon  the  face  of  the  petition,  after  adding  to 
contestant's  side  of  the  account  all  of  the  votes  of  which 
he  specifically  claims  he  was  deprived,  and  deducting 
from  the  contestee's  total  all  of  the  votes  which  the  pe- 
tition specifically  claims  were  ill^ally  counted  for  him, 
there  still  remains  a  majority  of  356  votes  in  favor  of 
contestee. 

With  respect  to  the  fifth  ward,  the  petition  contains 
the  following  general  all^ation : 

^'Contestant  charges  and  avers  that  he  received  many 
legal  votes  in  said  ward,  many  of  which  were  not 
counted  for  him  in  the  returns,  as  they  should  have  been 
but  were  unlawfully  cast  out,  destroyed,  miscalled,  or 
otherwise  miscounted  by  means  of  one  or  more  of  the 
fraudulent  and  illegal  practices  above  set  out ;  and  that 
many  votes  counted  for  ccmtestee  in  said  ward  were 
fraudulent  antt  illegal  for  one  or  more  of  the  reasons 
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stated,  OP  were  never  cast  for  him  at  all,  and  should  not 
have  been  counted  for  him,  but  were  counted  for  him  by> 
means  of  one  or  more  of  the  fraudulent  and  illegal  prac- 
tices above  set  ouf 

Here  it  is  observed  that  the  petition  states  no  number 
of  votes  whatever,  but  simply  says  "many  legal  votes. '^ 
This  is  too  general  and  indefinite  for  any  purpose  what- 
ever. 

As  to  the  sixth  ward,  the  same  allegation  is  made  as 
to  "many  legal  votes,"  but  no  number  is  specified.  This 
is  also  too  general. 

The  same  allegation  is  made  as  to  the  seventh  ward 
north ;  that  is,  merely  the  expression  "many  legal  votes,'' 
no  number  being  specified.  This  is  likewise  too  gen- 
eral  and  indefinite. 

As  to  the  eleventh  ward,  no  allegation  on  this  sub- 
ject is  made. 

Nor  is  there  any  allegation  upon  this  subject  as  U^ 
the  second,  fourth,  and  tenth  wards. 

As  to  the  eighth  ward,  it  is  alleged  that  the  contestant 
was  deprived  of  "a  number  of  votes,"  but  no  number  is 
specified.    This  is  too  general. 

No  all^ation  upon  the  subject,  specifying  any  num- 
ber of  votes  lost  to  the  contestant,  is  made  as  to  any 
other  civil  district  in  the  county  besides  above  mentioned. 

The  petition  closes  with  the  following  general  alle- 
gations as  the  summing  up  of  the  contentions  based  upon 
the  preceding  specifications : 

^Contestant  further  avers  and  charges  that  the  dec- 
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tion  in  said  Beyeral  wards  and  districts  specifically  com- 
plained of  as  above,  exc^t  the  Asbury  precinct  of  the 
seventeenth  district,  was  so  irregular,  so  gross  and  pal- 
pable in  its  denial  of  a  free  and  equal  election,  so  char- 
acterized by  the  absence  of  the  statutory  precautions  es- 
sential to  the  free  and  honest  attainment  of  the  will  of 
the  community,  and  to  the  validity  of  the  election,  in 
such  wards  and  districts,  and  so  incurably  uncertain  in 
results,  that  the  entire  election  in  said  several  wards  and 
districts  specifically  complained  of  was  and  is  a  nullity. 

^^Oontestant  also  specifically  avers  that  of  the  legal 
votes  cast  in  the  entire  election  he  received  a  clear  ma- 
jority over  contestee,  and  is  entitled  for  that  reason  to 
be  declared  the  duly  elected  county  judge  in  said  elec- 
tion/' 

The  two  special  prayers  of  the  petition  are  the  third 
and  fourth,  as  follows: 

"(3)  That  on  the  hearing  at  said  trial  the  said  elec- 
tion returns  be  purged  of  their  falsehood  and  fraud,  and 
be  made  to  show  the  true  legal  vote  which  contestant 
received  or  would  have  received  and  which  contestee  re- 
ceived, and  that  judgment  be  given  declaring  contestant 
duly  elected  as  county  judge  in  such  election,  and  that 
the  same  be  certified  aa  required  by  law. 

"(4)  That,  in  the  event  said  election  shall  be  found 
to  have  so  grossly  and  palpably  failed  in  affording  an  op- 
portunity for  the  free  and  equal  expression  of  the  will 
of  the  people  and  to  have- been  so  irregular,  illegal, 
fraudulent,  and  uncertain  as  to  be  invalid  and  Void,  that 
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it  be  BO  declared,  and  such  election  be  altogether  an- 
nulled.^' 

The  defendant  interposed  a  demurrer  to  the  petition, 
<20ntaining  seven  grounds.  We  do  not  think  it  necessary 
to  refer  specifically  to  all  of  these  grounds.  Some  of 
them  have  already  been  incidentally  disposed  of  inr 
what  we  have  said  as  to  the  sufficiency  of  the  allegations 
made  for  the  purpose  of  declaring  illegal  and  void  the 
entire  election  in  the  several  wards  of  the  city  of  Knox- 
ville  and  the  civil  districts  of  the  county  especially  at- 
tacked for  that  purpose  in  the  petition,  and  which  we 
have  already  designated  by  number;  and  also  in  what 
we  have  said  concerning  the  number  of  votes  of  which 
the  petitioner  claims  that  he  was  ill^ally  deprived  in 
certain  wards  of  the  city  and  civil  districts  of  the 
-county;  and  also  in  what  we  have  said  in  disposing  of 
the  allegations  of  the  petition  as  to  illegal  votes  al- 
lied to  have  been  counted  for  the  contestee;  and  also 
in  what  we  have  said  as  to  the  language  of  the  petition 
being  too  general  as  to  certain  other  wards  and  civil  dis* 
tricts. 

There  remain  only  three  grounds  or  three  points 
made  by  the  demurrer  to  be  disposed  of. 

These  present  the  following  legal  contentions :  First, 
that,  assuming  the  election  to  be  valid,  the  petitioner 
shows  no  right  in  himself  to  the  office,  because,  allow- 
ing to  him  all  votes  of  which  he  claims  he  was  de- 
prived, and  taking  from  the  contestee  all  of  the  votes 
which  it  is  alleged  he  wrongfully  received,  there  is  still 
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left  to  the  contestee  a  majority  of  the  votes;  secondly, 
that  the  petition  is  contradictory  and  confused  in  that 
it  seeks  both  to  have  the  contestant  declared  elected,  and 
to  have  the  entire  election  in  Knox  county,  declared 
void;  thirdly,  that  the  chancery  court  has  no  jurisdic- 
tion of  the  matters  contained  in  the  petition. 

We  shall  dispose  of  these  three  points  together. 

It  is  settled  law,  under  the  authorities  in  this  State, 
that  the  validity  of  an  election  may  be  determined  in  a 
contested  election  casa  Marshall  v.  Kerns^  2  Swan,  68 ; 
MoCraw  v.  Harralaofv,  4  Cold.,  34;  Barry  v.  Lanick,  5 
Cold.,  588 ;  Pucket  v.  Bea/n,  11  Heisk.,  600 ;  Leima  v. 
Watkins,  3  Lea,  174 ;  State  v.  Burchfield,  12  Lea,  30 ; 
Lawrence  v.  Ingersoll,  88  Tenn.,  52,  12  S.  W.,  422,  6  L. 
R.  A.,  308, 17  Am.  St.  Rep.,  870. 

It  will  be  found  useful  to  refer  especially  to  such  of 
the  foregoing  cases  as  bear  most  strongly  upon  the  prop- 
osition above  stated. 

In  Marshall  v.  Kerns  it  appeared  that  Marshall  and 
Earns  had  been  opposing  candidates  for  the  office  of 
circuit  court  clerk.  On  the  face  of  the  returns  Marshall 
had  received  the  greater  number  of  votes,  and  had  re- 
ceived the  certificate  of  election.  Armed  with  this  cer- 
tificate, and  prepared  with  proper  bonds,  Marshall  ap- 
peared before  the  court,  and  asked  to  be  inducted  into 
the  office  of  clerk.  Eerns,  who  was  the  old  clerk,  and 
the  then  incumbent,  objected,  and  asked  leave  of  the 
court  to  contest  This  was  granted.  The  ground  of  the 
contest  was,  it  appears,  that  no  election  had  been  held 
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in  one  of  the  civil  districts  of  the  county,  and  that  there 
were  enough  voters  in  that  district,  present  and  desiring 
to  vote  to  change  the  result,  if  they  had  all  voted  one 
way.  ( See  this  case  explained  on  this  point  in  L.  d  N. 
R.  R.  Co.  V.  Coimty  Court,  1  Sneed,  693,  694,  62  Am. 
Dec.,  424. )  On  this  ground  the  contest  was  sustained, 
the  election  declared  void,  and  Kerns  allowed  to  hold  as 
incumbent^ 

McCroAJO  V.  Harralson :  In  the  statement  of  the  facts 
preceding  the  opinion  in  this  case  this  is  called  a  ^^con- 
test  about  the  validity  of  the  election  of  tax  collector 
for  Obion  county.^'  Really,  however,  there  was  no  op- 
posing contestant.  The  county  court  simply  refused  to 
induct  the  party  holding  the  certificate  of  election  on 
the  ground  that  the  election  was  void  for  certain  reasons 
set  out  in  the  opinion,  and  that  no  one  was  elected.  On 
appeal  the  circuit  court  affirmed  the  action  of  the  county 
court :  but  this  court  held  that  the  election  was  not  void, 
and  remanded  the  cause  for  the  induction  of  the  officer. 
No  doubt  was  expressed  upon  the  point  that  the  county 
court  had  the  right  to  refuse  to  induct  if  the  election 
was  in  fact  void. 

Barry  v.  Lauck :  The  parties  were  opposing  candi- 
dates for  the  office  of  chancellor.  Lauck  had  a  major- 
ity on  the  face  of  the  returns.  Barry  was  already  in, 
as  appointee  of  the  governor.  He  brought  his  petition 
to  have  the  election  declared  void.     The  court,  before 

m 

proceeding  to  dispose  of  the  matter,  it  is  true,  remarked 
that  no  objection  had  been  taken  to  the  right  of  Barry 
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to  file  a  petition  of  such  a  nature^  but  did  not  hesitate  to 
exercise  the  jurisdiction,  and  to  examine  the  questions 
involved,  and  thereupon  declared  the  election  void.  The 
ground  upon  which  it  was  declared  void  was  that  there 
were  a  sufBicient  number  of  civil  districts  in  the  several 
counties  in  the  division  which  had  not  held  elections  to 
<:hange  the  result  if  the  voters  therein  had  voted  all  one 
way. 

Letois  V.  Watkins:  In  this  case  it  appears  that  the 
parties  had  been  opposing  candidates  for  the  office  of 
sheriff  of  James  county.  Lewis  was  the  successful  party 
on  the  face  of  the  returns,  and  thereupon  Watkins  open- 
ed a  contest  with  him,  and  in  his  pleadings  stated  two 
grounds:  First,  that  he  himself  had  received  the  ma- 
jority of  the  votes;  secondly,  that  Lewis  was  disquali- 
fied to  hold  the  office,  because  he  was  a  defaulter,  on 
the  day  of  the  election,  to  the  State  and  county.  The 
question  for  determination  in  the  court  below  and  in 
this  court  was  whether  these  two  grounds  were  incon- 
gruous ;  in  short,  whether  the  second  ground  was  matter 
for  a  contested  election  proceeding.  The  court  below 
held  that  it  was  proper  matter  for  such  a  proceeding,  and 
this  court  sustained  its  ruling,  and  declared  the  election 
void  thereunder. 

Indeed,  the  court  in  that  case  said :  "The  provisions 
of  the  Code  seem  to  contemplate  this  as  one  of  the 
grounds  of  contest,  and  provides  for  the  judgment  in 
precisely  such  a  case  when  the  finding  is  in  favor  of  the 
defendajit  on  the  question  of  election,  but  against  him 
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on  the  point  of  his  legal  or  constitutional  disqualiflcar 
tion/' 

At  this  point  it  is  proper  that  we  should  refer  to  the 
sections  of  the  Code  bearing  upon  the  question.  Title  6, 
c.  3,  is  devoted  to  the  Subject  of  contested  elections,  and 
is  divided  into  five  articles.  The  first  article  is  en- 
titled :  ^^Jurisdiction  of  Contested  Elections."  It  makes 
provisions  for  the  contest  of  numerous  offices ;  .  among 
others,  contests  for  judicial  offices*  Article  2  refers  to- 
contested  elections  of  justices  of  the  peace.  Article  3 
contains  special  provisions  concerning  contested  elec- 
tions of  judges  and  chancellors  and  attorneys-general. 
After  directing  that  the  trial  should  be  had  before  a 
chancellor,  it  gives  (section  904,  Code  1858  [Shannon's. 
Code,  1324] )  the  following  directions  concerning  the 
judgment  to  be  rendered  in  such  a  case :  "If  the  chan- 
cellor decide  the  election  to  be  void,  or  that  each  of  the 
two  candidates  received  an  equal  number  of  votes,  the 
governor  shall  issue  a  writ  of  election  to  fill  the  va- 
cancy." 

Article  4  of  the  chapter  referred  to  is  entitled :  "Judg- 
ment on  Contested  Election  Cases,  and  the  Effect  There- 
of." These  provisions  are  general,  and  seem  to  apply  to 
all  of  the  offices  mentioned  in  the  preceding  article,  and 
to  be  directed  to  all  tribunals  having  jurisdiction  to  try 
these  matters.  These  provisions  are  embraced  in  sec- 
tions 907,  Code  1858  (Shannon's  Code^  section  1327)  to 
912  (Shannon's  Code,  section  1332),  and  are  as  follows : 

"After  hearing  the  all^ations  and  proof    the    court 
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♦     shall  give  judgment,  either    confirming    or    annulling 

■ 

such  election  altogether,  or  declaring  some  other  person 
than  the  one  whose  election  is  contested  duly  elected. 

"If  it  appear  that  any  other  person  than  the  one 
whose  election  is  contested  received  or  would  have  re- 
ceived, had  the  ballots  intended  for  him  and  ill^ally  re- 
jected been  received,  the  highest  number  of  l^al  votes, 
judgment  shall  be  given  declaring  such  person  duly 
elected. 

"This  judgment,  if  it  be  in  relation  to  an  officer  com- 
missioned by  the  governor,  shall  be  certified  to  the  secre- 
tary of  state;  and  in  all  other  cases  to  the  tribunal  be- 
fore whom  the  officer  is  required  to  qualify. 

"Such  judgment  has  the  effect  of  depriving  the  person 
whose  election  is  contested  of  all  right  or  claim  to  such 
office,  and  of  investing  the  person  declared  by  such  judg- 
ment duly  elected,  with  the  right  thereto. 

"It  it  appear  that  two  or  more  persons  have,  or  would 
have  had,  if  the  ballots  intended  for  them  and  ill^ally 
rejected  had  been  received,  the  highest  number  of  votes 
for  such  office,  the  judgment  shall  be  accordingly,  and 
certified  to  the  officer  entitled  by  law  to  give  the  casting 
vote,  if  any,  and  if  none,  to  the  officer  authorized  to  fill 
the  vacancy,  or  order  a  new  election. 

"When  the  person  whose  election  is  contested  is  found 
to  have  received  tlie  highest  number  of  legal  votes,  but 
the  election  is  declared  null  by  reason  of  constitutional 
disqualifications  on  his  part,  or  for  other  causes,  the  per- 
son rec^ving  the  next  highest  number  of  votes  can  not 
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be  declared  elected,  but  the  election  shall  be  declared 
void,  and  so  certified  to  the  power  authorized  to  fill  the  ' 
vacancy  or  order  a  new  election." 

So  that  it  appears  not  only  from  the  decisions  cited, 
but  also  from  the  Code  itself,  that  the  validity  of  any 
election  concerning  which  the  Code  makes  provisions  for 
contest  may  be  determined  in  such  contest  proceedings. 

Furthermore,  there  are  no  other  provisions  made  bj 
our  laws  for  the  disposition  of  such  a  matter. 

The  only  other  provisions  which  have  been  suggested 
as  covering  the  point  are  those  contained  under  part  3, 
tit,  2,  c.  8,  of  Shannon's  Code.  This  chapter  is  entitled 
"Of  Proceedings  in  the  Name  of  the  State  against  Cor- 
porations and  to  Prevent  the  Usurpation  of  Office.'* 

The  sections  of  that  chapter  supposed  to  be  specially 
applicable  are  3409,  Code  1858  ( Shannon's  Code,  section 
6165)  to  3424  (Shannon's  Code, section  5180),  inclusive. 

But  section  3423,  Code  1858  ( Shannon's  Code  sectioui 
5179 ) ,  expressly  provides  as  follows : 

"The  validity  of  any  election  which  may  be  contested 
under  this  Code,  can  not  be  tried  under  the  provisions  of 
this  chapter." 

Our  cases  bearing  upon  this  matter  are  Conner  v.  Con- 
ner, 8  Baxt.,11;  State,  ex  rel.,  y. M.J. Wright,  10  Heisk., 
237 ;  State  v.  Campbell,  8  Lea,  74 ;  Sta4ie  v.  McConnell,  3 
Lea,  332 ;  State,  ex  rel.,  v.  W.  A.  Olenn,  7  Heisk.,  472. 

We  shall  now  refer  especially  to  these  cases. 

Conner  v.  Conner :  At  the  August  election,  1872,  a 
person  was  elected  sheriflE  of  Hamilton  county,  who  was 
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incompetent  to  hold  the  oiBce  nnder  the  constitution, 
and  his  disquaJlflcation  had  been  duly  adjudged.  There- 
upon the  county  court^  entertaining  the  view  that  a  va- 
cancy was  created  by  these  facts,  appointed  J.  G.  Conner 
sheriff  of  the  county.  On  this  being  done>  A.  B.  Conner, 
the  preceding  sheriff,  the  real  incumbent,  conceiving 
that  he  had  the  right  to  hold  over  until  his  successor 
should  be  duly  elected  and  qualified,  brought  a  bill  in 
equity  against  the  person  elected  by  the  county  court, 
under  the  aforesaid  provisions  of  Code  1858,  sections 
3409  to  3424.  The  court  held  that  the  action  could  not 
be  maintained,  and  said  that  it  made  no  difference  that 
the  election  took  place  in  the  county  court,  instead  of 
before  the  people,  and  that  A.  B.  Conner,  the  relator,  was 
not  a  candidate  at  that  election.  The  reason  which  the 
court  gave  was  based  on  a  construction  of  section  3423, 
Code  1858,  which  we  have  just  quoted. 

The  court  laid  stress  on  the  word  "validity,*^  contained 
in  that  section  and  in  effect  held  that,  if  the  election  in 
controversy  belonged  to  one  of  those  kinds  or  classes  of 
elections  for  which  the  Code  provided  a  method  of  con- 

* 

test,  then  the  validity  of  such  election  could  not  be 
tested  under  Code  1858,  sections  3409  to  3424,  inclusive. 

The  necessary  inference  is  that  the  validity  of  such 
elections  must  be  determined  in  a  contest  proceeding  or 
under  the  form  of  a  contest 

Indeed,  the  court  says:  "A  contested  election  is  us- 
ually a  contest  as  to  which  of  two  parties  was  elected. 

112  Tenn— 7 
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Here  the  relator  claims  that  the  Section  was  void,  but 
the  language  is  imperatiye  that  the  validity  of  any  elec- 
tion which  may  be  contested  cannot  be  tried  in  this  f  (Nrm. 
This  election  might  have  been  contested,  and  its  validity 
determined  by  the  circuit  court.  This  chapter  was  not  in- 
tended to  apply  to  contests  as  to  the  validity  of  an  elec- 
tion of  this  character.'' 

The  doctrine  of  this  case  is  strongly  reaffirmed  in 
Anderson  v.  Gossett,  9  Lea,  647. 

The  kind  of  cases  to  which  sections  3409  to  3424^  in- 
clusive, apply,  are  illustrated  by  certain  of  those  which 
we  have  just  cited,  viz. : 

State,  ex  reU,  v.  M.  J.  Wright :  Curry  and  Wright  had 
been  opposing  candidates  for  the  office  of  sheriff.  The 
commissioner  of  r^stration  (the  returning  officer  at 
that  time)  counted  up  the  votes,  and  ascertained  a  ma- 
jority of  176  in  favor  of  the  relator,  Curry,  and  filed  his 
return  in  the  county  court,  showing  this  fact,  and 
marked  opposite  the  name  of  Curry  the  word  "elected.'^ 
He  also  made  out  his  certificate  in  favor  of  Curry,  but 
for  some  reason,  not  stated,  he  failed  to  deliver  it  to  him. 
After  all  this  had  been  done,  the  returning  officer  as- 
sumed the  authority  of  going  over  the  returns  and  throw- 
ing out  the  vote  of  the  tenth  ward  of  the  city  of  Memphis. 
He  thereupon  filed  an  amended  return  in  the  county 
court,  showing  what  he  had  done,  and  how  he  had  got- 
ten at  it,  and  that  the  result  so  obtained  was  a  major- 
ity of  177  in  favor  of  Wright.  The  latter  was  thereupon 
inducted  into  the  office  by  the  county  court 
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Then  Gnrry,  aB  relator,  brought  an  action  under  sec- 
tion 3409  et  seq.  of  the  Code  of  1858,  to  oust  Wright  as 
a  usurper.  The  court  sustained  the  bill  on  the  ground 
that  when  the  returning  officer  made  his  first  return  he 
exhausted  his  authority  that  his  subsequent  action  was 
void,  and  also  the  induction  into  office  by  the  county 
court;  that  nothing  could  be  looked  to  in  this  form  of 
proceeding  except  the  prima  faeie  case  made  by  the  or- 
iginal return ;  that  upon  this  prima  fade  case  Curry  was 
entitled  to  the  office ;  that  the  validity  of  the  election 
could  not  be  considered  in  the  case;  that  no  such  ques- 
tion was  or  could  be  made ;  that  the  relator  not  only  con- 
ceded the  validity  of  the  election,  but  was  endeavoring 
to  enforce  it;  also  that  the  result  of  that  case  would  not 
preclude  the  defendant  from  entering  a  contest  in  the 
proper  forum. 

State  V.  Campbell :  There  was  a  vacancy  in  the  office 
of  county  court  clerk  of  Williamson  county,  and  the 
county  judge  appointed  one  Campbell  to  fill  this  va- 
cancy. Subsequently  the  quarterly  court  elected  one 
Johnson  to  the  same  place.  Johnson  demanded  the  of- 
fice of  Campbell,  but  the  latter  refused  to  surrender  it, 
whereupon  a  bill  was  filed  by  the  State,  on  relation  of 
Johnson,  to  oust  Campbell,  under  Code  1858,  section 
3409  et  seq.  Held  that  the  county  judge  had  no  power 
to  make  the  appointment;  that  the  right  to  fill  the  va- 
cancy belonged  to  the  quarterly  court,  and  that  the  pro- 
ceeding  was  properly  instituted. 

State  Y.  McConneU:    Judge    McOonnell's    right    to 
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hold  the  office  he  was  assuming  to  hold  was  challenged 
on  the  ground  that  the  act  which  attached  his  counly 
(Trousdale)  to  the  Fifth  circuit,  of  which  he  was  assum- 
ing  to  act  as  judge,  was  no  act,  because  improperly 
passed  by  the  legislature;  that  is,  not  constitutionally 
passed.  This  case  was  held  to  fall  properly  under  section 
3409  et  aeq. 

State,  ex  rel.,  v.  W.  A.  Glenn :  There  was  a  vacancy  in 
the  office  of  county  judge  of  Davidson  county,  occas- 
ioned by  the  death  of  the  incumbent  The  county  court, 
assuming  that  it  had  the  right  to  fill  this  vacancy,  ap- 
pointed W.  A.  Glenn.  The  governor  appointed  the  re- 
lator,  T.  T.  Smiley.  The  latter  demanded  the  office. 
Glenn  refused  to  yield.  Thereupon  Smiley  brought  a 
bill  against  him  ( ex  rel. )  to  oust  him  as  a  usurper.  The 
bill  was  sustained  the  court  holding  that  the  governor 
had  the  power  of  appointment,  and  that  the  appoint- 
ment by  the  county  court  vested  no  title. 

There  are  some  other  cases — Winston  v.  Tenn,  &  Por 
cific  R.  R.  Co.,  1  Baxt,  60,  and  Hooper  v.  Rhea,  3  Tenn. 
Caa.,  147 — that  illustrate  other  phases  of  the  applica- 
tion of  the  Code  sections  referred  to  in  respect  of  elec- 
tions, but  not  very  closely  related  to  the  matter  we  have 
in  hand,  and  they  need  not  be  specially  noticed. 

We  think  the  authorities  cited  on  the  two  proposi- 
tions above  announced,  respectively,  fully  establish 
them. 

It  is  said  in  Dodd  v.  WeoA^er,  2  Sneed,  670,  that  office 
is  an  incorporeal  right,  and  consists  in  the  right  to  exe- 
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cute  a  public  trust,  and  to  take  the  emoluments  belong- 
ing to  it^  and  that  an  injury  to  this  right  is  an  injury  to  a 
private  right,  for  which  there  ought  to  be  a  remedy ;  and 
in  Boring  v.  Oriffith,  1  Heisk.,  456,  that  a  contest  is  not 
in  any  sense  a  criminal  proceeding,  but  a  controversy  be- 
tween two  private  individuals  as  to  the  right  to  exercise 
the  functions  and  enjoy  the  emoluments  of  the  office ; 
that  it  is  an  incorporeal  right,  and  the  party  has  a  right 
to  enforce  it  by  civil  proceedings ;  and  the  same  language 
was  in  substance  repeated  in  Moore  v.  Sharp,  98  Tenn., 
65,  38  8.  W.,  411. 

The  forgoing  statements  of  principle  are  sound,  and 
were  correctly  enunciated  in  the  cases  where  they  occur. 
But  they  do  not  contravene  the  principle  that  a  con- 
tested election  case  may  have  another  aspect,  when  that 
is  brought  to  the  attention  of  the  court  by  proper  plead- 
ing, viz.,  that  of  annulling,  as  between  the  contesting 
parties^  the  whole  election,  with  a  view  to  having  another 
contest  before  the  people.  The  principles  referred  to 
abovei,  therefore,  while  they  truly  represent  one  phase  of 
contested  election  cases  in  this  State,  cannot  do  away 
with  the  two  principles,  so  fully  sustained  by  the  author- 
ity of  statutes  and  decisions,  that  the  validity  of  any 
election  for  which  a  contest  proceeding  is  provided  by  the 
Ck)de  must  be  determined  and  can  only  be  determined 
in  that  form,  and  it  cannot  be  entertained  by  the  court 
of  chancery  under  Code  1858,  section  3409  et  aeq.  In 
shorty  the  authorities  referred  to  seem  to  establish  most 
conclusively  that,  if  acts  in  violation  of  the  elective  fran- 
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chise  cannot  be  redressed  under  the  statutes  which  make 
provisions  for  contested  elections^  they  cannot  be  re- 
dressed at  all.  These  authorities  also  establish  the  prop- 
osition that  such  redress  may  be  the  sole  purpose  of  an 
action,  and  that  there  need  not  be  an  assertion  on  the 
part  of  the  party  making  such  question  that  he  received 
a  sufficient  number  of  votes  at  the  election  to  entitle  him 
to  the  offlca  It  has  not  been  held,  however,  that  any 
citizen,  as  such,  who  has  not  been  a  candidate,  or  rather 
who  was  not  a  candidate  at  the  election  in  question,  or 
who  was  not  interested  in  the  office  as  incumbent,  could 
make  such  a  question,  though  there  seems  to  be  a  dictum 
at  the  close  of  the  opinion  in  MarshaZl  v.  Kerns,  supra, 
going  to  that  extent.  The  extent  to  which  the  decisions 
really  go  upon  this  point  is  that  any  court  or  officer 
whose  duty  it  is  to  induct  the  person  offering  into  office 
or  who  is  called  upon  by  legal  process — as  by  manda- 
mus— ^to  recognize  him,  may  make  the  point. 

It  seems  to  follow  from  txhe  authorities  cited,  and  as, 
in  substance,  is  especially  held  in  Letois  v.  Watkins, 
supra,  that  in  every  contested  election  case  under  the 
Code  two  distinct  grounds  of  action  may  be  alleged, 
namely,  first  that  the  election  is  void,  and,  secondly  if 
valid  that  the  contestant  is  entitled  to  the  office  on  the 
ground  that,  after  a  purging  of  the  polls,  it  will  appear 
that  he  has  received  the  majority  of  the  votes  cast  at 
such  election.  It  likewise  follows  that  one  of  the 
grounds  may  be  properly  stated  on  the  face  of  the  peti- 
tion and  the  other  improperly  or  not  sufficiently  stated, 
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and  that  one  may  be  stricken  ont  on  demnrrer  for  in- 
snfficiency^  and  the  other  retained  as  being  stated  with 
sufficient  fullness  and  accuracy  to  meet  the  objections 
raised  by  demurrer.  It  also  follows  that  both  may  be 
stated  on  the  face  of  the  petition  with  sufficient  fullness 
and  accuracy  to  resist  the  assaults  of  a  demurrer,  and 
that  the  parties  may  go  to  proof,  and  one  be  sustained 
and  the  other  rejected^  on  the  evidence, 

It  results  that  the  point  taken  in  the  demurrer  to  the 
effect  that  these  two  grounds  of  action  are  incongruous 
and  connot  be  united  in  tjie  same  petition  or  complaint  is 
not  well  taken,  and  must  be  overruled. 

Before  passing  from  this  point  it  is  proper  to  note  a 
statement  made  in  connection  with  petitioner's  allega- 
tion covering  the  first  complaint  in  respect  of  the  annul- 
ling of  the  election  upon  declaring  void  the  election  in 
the  several  wards  and  districts  specially  attacked,  viz., 
'leaving  contestant  a  clear  majority  over  the  contestee 
in  the  other  wards  and  districts  of  the  county  in  which 
the  fairly  regular  elections  w^ere  held,  and  entitling  hjm 
to  be  declared  the  duly  elected  county  judge  in  said  elec- 
tion." This  matter  in  quotation  marks  must  be  treated 
as  mere  surplusage.  No  such  result  could,  in  the  present 
case,  under  the  allegajtions  of  the  petition,  follow,  for  the 
reason  that,  as  already  stated,  the  districts  and  wards  re- 
ferred to,  if  thrown  out,  will  necessarily,  as  between  the 
contesting  parties,  annul  the  election,  because  it  ap- 
pears from  the  tsu^e  of  the  petition  that  there  were  a  suf- 
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flcient  number  of  voters  in  said  wards  and  districts,  if 
all  should  vote  one  way,  to  change  the  result  of  the  elec- 
tion. 

Passing  to  the  next  point,  we  are  of  the  opinion  that 
the  demurrer  must  be  sustained  as  to  it,  because,  assum- 
ing the  election  to  be  a  valid  one,  as  the  petition  in 
stating  this  point  necessarily  does,  yet,  taking  every- 
thing stated  as  true  in  respect  of  the  number  of  votes 
of  which  the  petitioner  was  deprived,  and  which  were 
wrongfully  given  to  the  contestee,  the  result  is  not 
changed,  but  there  still  remain^  in  favor  of  the  contes- 
tee a  majority  of  335. 

It  is  perceived  that  in  reaching  this  conclusion  as  to 
the  number  of  votes  in  the  former  part  of  this  opinion 
we  allowed  to  the  contestant  all  of  the  votes  in  each 
ward  and  precinct  wherein  he  specified  the  number  of 
which  he  was  illegally  deprived  and  the  ground  of  ille- 
gality ;  and,  similarly,  that  we  deducted  from  the  vote  of 
the  contestee  in  each  of  said  precincts  the  number  al- 
l^^d  in  the  petition,  with  the  ground  of  illegality.  It 
is  also  perceived  that  we  declined  to  make  any  addition 
or  deduction  where  the  all^ation  was  in  mere  general 
terms — "many  legal  voters,"  and  similar  expressions. 
This  ruling  is  fully  sustained  by  authority.  Skerrett's 
Case,  2  Pars.  Eq.  Cas.,  509 ;  Ma/nn  v.  Cassidy,  1  Brewst., 
11;  Qihhins  v.  Sheppard,  2  Brewst,  2;  Batturs 
V.  Megary,  1  Brewst,  162.  All  of  these  cases 
are  found  either  reported  in  full  or  stated  in  the  notes 
in  Brightly's  Leading  Oases  on  Elections,  pp.  320,  335, 
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336,  351.  In  Skerrett's  Case  it  was  held  that  a  peti- 
tion complaining  of  an  nndue  election  and  return  must 
set  forth  the  facts  with  precision,  and  that  they  must  be 
suiBcient,  if  sustained  by  proof,  to  render  it  the  duty  of 
the  court  either  to  vacate  the  election  or  to  declare  that 
another  i>erson  than  the  one  returned  was  duly  elected; 
and  that,  unless  the  petition  be  thus  specific,  and  set 
forth  facts  that,  if  true,  would  have  changed  the  result, 
it  must  be  quashed  on  motion.  In  Mann  v.  Cassidy,  it 
was  held  that  the  petition  must  state  the  facts  dis- 
tinctly ;  that  it  must  charge  an  undue  election  and  false 
returns;  that  it  must  show  the  figures  returned  for  each 
candidate;  that  it  must  also  show  the  votes  which  were 
received  by  each;  and  then  specify  the  divisions — that 
is,  voting  precincts — ^in  which  the  votes  were  illegally 
received,  the  manner  in  which  the  fraud  was  effected, 
and  the  number  o^  votes  fraudulently  received.  In  Car- 
penter's Case,  2  Pars.  Eq.  Cas.,  543,  it  was  held  that,  un- 
less a  petition  contesting  an  election  set  forth  such  facts 
aa  would  change  the  result,  the  court  will  not  entertain 
it,  nor  order  an  investigation,  but  will  quash  it.  See, 
also,  Kneass'  Case,  Id.,  marg.  p.  553. 

The  last  ground  of  demurrer,  going  to  the  question  of 
jurisdiction,  must  be  overruled*  The  petition  is  ad- 
dressed to  the  chancellor  of  the  division  in  which  the 
election  was  held,  and  that  is  sufficient.  Code  1858,  sec- 
tion 893  (Shannon's  Code,  section  1313) ;  and  see  Code- 
1858,  section  900  (Shannon's  Code,  section  1320)  et 
seq. 
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It  results  that  the  petition  is  retained  in  so  far  as  it 
attacks  the  validity  of  the  election,  but  in  other  respects 
dismissed,  the  demurrer  as  to  these  matters  being  sus- 
tained. 

The  costs  of  this  court  will  be  equally  divided  between 
the  contestant  and  contestee,  and  the  cause  remanded 
for  issue  and  trial. 
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NASHVILLE,  DECEMBER  TERM,  1903. 


Nashvillb  Railroad  v.  Edgab  M.  Howard,  by  Next 

Fbiend,  W.  a.  Howaed. 

(NashviUe.    December  Term,  1903.) 

1.     JSVXUENOB.    Of  conditions  before  or  after  accident  remaining 
unchaaged  ia  admissible. 

WUle  in  negligence  cases  the  condition  of  the   appliances    or 

premises  at  the  time  or  place  of  injury  is  the  material  question, 

yet  evidence  of  conditions- before  or  after  the  accident  may  be 

received,  where  it  Is  also  shown  that  the  conditions  testified  to 

remain  unchanged  down  to  the  occurrence  of  the  injuries  or  to 

the  time  to  which  the  evidence  relates.    (Post,  pp.  114-115.) 

Cases  cited  and  approved:    Railroad  v.  Lindamood,  1  Gates,  411- 
412;  District  of  Columbia  v.  Arms,  107  U.  8.,  519. 

(107) 
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2,  SAME.  Same.  Of  conditions  so  soon  before  or  after  accident 
as  warrant  inference  of  same  conditions  is  admissible. 
So,  eyldence  is  admissible  of  conditions  existing  so  short  a  time 
before  or  after  the  accident  as.  under  the  circumstances,  to 
warrant  an  inference  of  fact  that  the  same  conditions  existed 
when  the  injuries  were  received.    (Post,  pp.  114-115.) 

Case  cited  and  approved:     Railroad  v.  Lindamood,  1  Cates,  411- 
412. 

8.  SAMS.  Same.  Case  in  judgment. 
In  an  action  against  a  street  railroad  company  for  personal  in- 
juries to  a  passenger  caused  by  his  .being  thrown  from  his 
seat  violently  to  the  ground  by  the  sudden  jerking  or  jolting 
of  the  car  caused  by  defective  rails  and  switch  board  or  frog^ 
and  it  appearing  that  the  track  at  the  point  of  the  accident 
had  been  in  the  same  condition  for  several  months  prior 
thereto  as  at  the  time  of  the  accident,  it  was  proper  and  not 
error  to  admit  the  testimony  of  witnesses  that  they  had  been 
nearly  thrown  from  the  cars  at  that  point  on  previous  occa- 
sions, that  they  had  seen  cars  derailed  at  that  point  and  had 
helped  to  put  them  back  on  the  track.    {Post,  pp.  111-116.) 

4.  NEGLIOENCE.  Of  parent  is  not  imputable  to  child,  where  it 
is  not  negligent. 
In  an  action  by  a  child  through  its  next  friend  to  recover  dam- 
ages for  personal  injuries,  the  negligence  of  its  parent  in  actual 
custody  and  control  of  the  child  is  not  imputable  to  the  child, 
where  the  child  is  not  guilty  of  any  negligence,  but  uses  due 
care.    {Post,  pp.  116-126.) 

Cases  cited  and  approved:  Whlrley  v.  Whiteman,  1  Head,  610; 
Bamberger  v.  Railroad,  96  Tenn.,  18;  McOarry  v.  Loomis,  63 
N.  Y.,  104;  Lennan  v.  Gas  Light  Co.,  44  N.  T.,  459. 

Case  cited  and  disapproved:    Hartfield  v.  Roper,  21  Wend.,  615. 

Cases  cited  and  distinguished:  Railroad  v.  Stratton,  78  III.,  88; 
Railroad  v.  Grable,  88  IlL,  441;  Railroad  v.  Moore,  59  Texas,  64; 
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Railroad  y.  Bohn,  27  Mich.,  504,  516;  Railroad  y.  Caldwell,  74 
Pa.,  421;  Stillson  y.  Hannibal,  67  Mo.,  671;  Waite  y.  Railroad, 
la.  Bl.  &  EL,  719-728;  Koons  y.  Railroad,  65  Mo.,  592;  Holly  y. 
Boston  a.  If.  Co.,  8  Gray,  182;  Orethen  y.  Railroad  (C.  C),  22 
Fed.,  609;  The  Burgandla  (D.  C),  29  Fed.,  464;  Railroad  y. 
Logae,  158  111.,  621;  Garter  y.  Towne,  98  Mass.,  567;  Carter  y. 
Towne,  103  Mass.,  507,"  Morrison  y.  Railroad,  56  N.  T.,  302; 
Lannen  y.  Gas  Light  Co..  46  Barb.  264;  Lannen  y.  Gas  Light 
Co.,  44  N.  Y.,  459;  Railroad  y.  Snyder,  18  Ohio  St.,  400;  Kay 
y.  Railroad,  65  Pa.,  276;  Railroad  y.  Mahoney,  57  Pa.,  187;  Rail- 
road y.  Caldwell,  74  Pa.,  421. 

5.  SAKE.  Same.  Case  in  judgment. 
A  child  passenger  on  a  street  car  in  the  actual  custody  of  his 
parent  is  not  guilty  of  any  negligence  himself,  and  no  negli- 
gence of  the  parent  can  be  imputed  to  him.  where  he  is  sitting 
in  his  seat^  and  holding  to  the  guard  attached  to  the  seat,  and 
not  leaning  out  nor  committing  any  incautious  act,  and  his  par- 
ent is  sitting  on  the  opposite  seat  facing  him,  when  owing  to  a 
plunging  and  Jerking  of  the  car  caused  by  a  defect  in  the  track, 
he  was  yiolently  thrown  to  the  ground  and  seyerely  injured. 
iPo$i,  pp.  111-126.) 

0.  8A1CB.  Same.  Befasal  to  charge  that  parent's  negligence 
proximately  contributing  to  injury  of  child  preyents  its  re- 
covery is  not  prejudicial,  if  neither  was  negligent. 
Ordinarily  a  failure  and  refusal  to  change  a  request  that  if  the 
negligence  of  the  parent  in  the  actual  custody  and  control  of 
a  child  proximately  contributed  in  any  degree  to  produce  the 
injury  the  defendant  would  not  be  liable  would  constitute  prej- 
udicial and  reyersible  error;  but  where  no  heedlessness  on  the 
part  of  the  child  is  shown,  nor  negligence  on  the  part  of  the 
parent  in  failing  to  preyent  incautious  acts  of  the  child,  there 
would  be  no  basis  for  imputing  to  the  child  any  negligence  on 
the  part  of  the  parent  that  proximately  contributed  to  the  in- 
Jury.    {Post,  pp.  115-126,  but  especially  124.) 

Case  cited  and  approyed:    Railroad  y.  Norman,  108  Tenn.,  334. 
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7.  OHABOB.  Befoaal  of  request  explaining  meaning  of  terms  not 
used  in  regular  charge  is  not  error,  when. 

Refusal  to  charge  a  request  instructing  the  jury  as  to  the  meaning 

of  the  proposition  that  "a  carrier  of  passengers  must  pronde 
for  their  safety  as  far  as  human  skill  and  foresight  will  go" 
is  not  error,  where  the  proposition  was  not  so  charged  in  the 
regular  charge,  and  for  this  reason^  there  was  no  occasion  to 
explain  what  was  meant  by  those  terms  or  such  proposition. 
(Post,  pp.  126-127.) 

8.  8AKB.    That   railroad   tracks    must  be  kept  in  reasonably 
sale  condition  cannot  be  complained  ol 

In  an  action  against  a  street  railroad  for  personal  injuries  to 
a  passenger,  on  account  of  a  defectiye  track,  it  can  not  com- 
plain of  a  charge  that  it  was  its  duty  to  keep  its  track,  cars, 
and  appliances,  and  its  switches  and  frogs  in  a  reasonably  safe 
order  and  condition.    (Post^  p.  127.) 


FROM  DAVipSON. 


Appeal  from  the  Circuit  Court  of  Davidson  county.- 
John  W.  Childress^  Judge. 

J.  M.  Anderson^  for  Bailroad. 
Washington^  Allen  &  Bains^  for  Howard. 


Mr.  JusTiCB  MgAlister  deliyered  the  opinion  of  the 
Court 
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W.  A«  Howard,  as  next  friend  to  his  minor  son,  E.  M. 
Howard,  recovered  a  verdict  and  judgment  in  the  cir- 
cuit court  o£  Davidson  connty  against  the  defendant 
railroad  company  for  the  snm  of  five  thousand  dollars 
(f5,000)  as  damages  for  injuries  to  the  son.  The  com- 
pany appealed,  and  has  assigned  errors. 

The  cause  of  action,  as  outlined  in  the  declaration,  is 
that  the  plaintiff,  a  minor,  four  years  of  age,  took  pas- 
sage with  his  mother  and  sister  on  one  of  defendant's 
oars,  for  the  purpose  of  returning  to  his  home  in  north- 
east Nashville ;  that  at  the  intersection  of  Meridian  and 
Foster  streets,  by  reason  of  the  defective  rails  and 
switch  board  or  frog,  and  the  track  thereunder,  as  well 
as  the  careless  and  negligent  handling  of  the  car  by  the 
motorman,  a  sudden  jerk  or  jolt  was  caused,  throwing 
plaintiff  from  his  seat  violently  to  the  ground,  and  so 
mangling  and  crushing  one  of  his  l^s  that  its  amputa- 
tion was  necessary. 

The  facts  are  that  on  the  twenty-first  of  November, 
1900,  the  plaintiff,  in  company  with  his  mother  and  sis- 
ter, boarded  an  open  Meridian  street  car  on  the  public 
square,  occupying  the  second  seat  from  the  front,  the 
child  being  seated  between  his  mother  and  sister.  When 
the  car  reached  the  bridge,  the  child,  indulging  a  natural 
instinct  to  view  the  river,  moved  across  to  the  seat  im- 
mediately in  front,  facing  his  mother,  and  with  his  back 
to  the  motorman.  The  child  sat  near  the  end  of  the  seat 
on  the  left  of  the  car,  and  took  hold  of  the  guard  on  the 
end  of  the  seat  with  his  right  hand.    In  this  position 
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he  was  sitting  near  and  readily  accessible  to  his  mother 
and  sister.  He  remained  in  this  position  until  he  was 
thrown  from  his  seat  to  the  ground  at  the  intersection  of 
Foster  and  Meridian  streets.  When  nearing  this  point 
the  mother  rang  the  bell  for  the  car  to  stop  in  front  of 
her  house,  but  the  motorman,  without  observing  the 
signal,  failed  to  stop,  end  continued  on  around  the  curve 
leading  to  Meridian  street,  and  when  the  car  wheels 
struck  the  frog  at  the  point  where  the  curve  b^an,  in 
the  language  of  the  conductor,  ^'there  was  a  plunging 
jerk,  like  the  track  going  down  and  the  car  up.*'  The 
result  of  this  jerk,  as  already  stated,  was  to  throw  the 
child  from  his  seat  to  the  track,  and,  before  he  could  be 
rescued,  the  wheels  ran  over  his  foot  and  leg.  There 
is  evidence  tending  to  show  that  the  sudden  plunging 
jerk  and  jar  of  the  car  was  owing  to  the  defective  track. 
The  proof  of  the  plaintiff  shows  that  the  rails  were  lower 
than  the  frog,  and  that  there  were  open  joints  or  spaces 
between  the  ends  of  the  rails  and  the  frog,  and  the  rails 
were  loose  on  both  sides  of  the  frog,  and  were  not  in 
alignment  with  the  frog  rail,  so  that  when  the  car  passed 
from  the  rail  to  the  frog,  and  from  the  frog  to  the  next 
rail,  it  caused  a  plunging  jerk  and  jar  of  the  car  that 
was  both  unusual  and  dangerous.  It  is  further  shown 
that  this  had  been  the  condition  of  the  track  for  several 
months  prior  to  the  injury  to  the  defendant  in  error. 

It  is  conceded  by  counsel  for  plaintiff  in  error  there 
is  evidence  tending  to  show  that  at  the  place  of  the  acci- 
dent the  track  was  in  a  defective,  unsafe,  and  dangerous 
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condition;  while  the  defendant  company  introduced  a 
number  of  witnesses  who  testified  that  the  track  was  in 
a  safe  condition,  and  the  only  jolting  or  jerking  of  the 
car  was  such  as  was  necessarily  incident  to  passing 
through  the  frog  or  switch.  It  is  conceded  by  counsel 
that  in  this  conflict  of  evidence  this  court  would  not  un- 
dertake to  disturb  the  finding  of  the  jury  on  the  facts 
touching  the  defective  character  of  the  track. 

The  first  assignment  of  error  is  that  the  court  below 
erred  in  admitting  the  testimony  of  the  witness  Sloan 
to  the  effect  that  previous  to  the  accident  he  had  on  sev- 
eral occasions  been  nearly  thrown  from  the  car  at  the 
same  point.  Sloan,  it  appears,  was  the  conductor  on  the 
car  at  the  time  of  the  accident,  and  had  been  running  as 
conductor  for  months  prior  to  that  time.  He  stated 
that  in  turning  that  curve  on  the  occasion  of  the  acci- 
dent there  was  a  kind  of  plunging  jerk,  like  the  track 
going  down  and  the  car  up.    The  witness  further  stated 

there  were  times  when  he  himself  would  have  been 
thrown  off  if  he  had  pot  been  holding. 

In  this  connection  will  be  considered  the  second  as- 
signment of  error,  in  which  it  is  insisted  that  the  court 

erred  in  permitting  Dr.  Frost  to  testify  that  previous 
to  this  accident  he  had  seen  cars  derailed  at  this  point, 
and  had  helped  to  put  them  back  on  the  track,  and  that 
this  had  occurred  more  than  one  time. 

The  third  assignment  of  error  is  that  the  court  erred 
in  admitting  the  testimony  of  A.  B.  Vaughn  to  the  effect 
that  previous  to  the  accident,  while  attemping  to  leave 
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the  car  at  the  place  of  the  accident,  he  came  near  being 
thrown  oflf. 

These  assignments  of  error  raise  cognate  questions, 
and  will  be  considered  together. 

It  is  insisted  that  this  evidence  was  improperly  ad- 
mitted, because  it  adduced  collateral  facts  and  issues, 
which  were  incapable  of  affording  any  reasonable  pre- 
sumption or  inference  as  to  the  particular  fact  or  mat- 
ter  in  dispute. 

We  find,  upon  examination  of  the  testimony  of  these 
witnesses,  that  this  railroad  track  had  been  in  this  con- 
dition  for  eight  or  ten  months  prior  to  and  up  to  the 
date  of  the  injury.  It  is  shown  that  there  had  been  no 
changes  whatever  in  the  condition  of  the  track. 

In  Railroad  Co.  v.  Lindamood,  109  Tenn.,  411,  412,. 
74  S.  W.,  113,  we  approved  the  following  rule : 

"While  in  n^ligence  cases  the  condition  of  the  appli- 
ances or  premises  at  the  time  or  place  of  injury  is  the 
material  inquiry,  evidence  of  conditions  before  or  after 
the  accident  may  be  received,  where  it  is  also  shown  that 
the  conditions  testified  to  remain  unchanged  down  to  the 
occurrence  of  the  injuries  or  to  the  time  to  which  the  evi- 
dence relates.  So,  evidence  is  admissible  of  conditions 
existing  so  short  a  time  before  or  after  the  accident  as, 
under  the  circumstances,  to  warrant  an  inference  of  fact 
that  the  same  conditions  existed  when  the  injuries  were 
received.'* 

It  is  also  settled  by  the  weight  of  authority  that  evi- 
dence of  prior  injuries  to  other  i)ersons  xmdesr  the  same 


4  Gates]  DECEMBER  TERM,  1903.  115 

Bailroad  r.  Howard. 

circnmBtances  aa  those  which  produced  plaintiff's  in- 
juries is  frequently  admitted  to  show  the  defendant's 
actual  knowledge  of  the  defective  or  dangerous  condi- 
tions or  appliances^  or  as  demonstrating  the  fact  that 
defendants  should  have  anticipated  injuries,  and  were 
therefore  negligent  21  Amer.  &  Eng.  Ency.  of  Law  (2 
El),  p.  519. 

It  must,  of  course,  in  all  cases  be  shown  that  the  con- 
ditions at  the  time  of  the  other  accident  and  the  one  di- 
rectly involved  in  the  litigation  were  substantially  the 
sama  Id.,  520 ;  District  of  Columbia  v.  ArmSy  107  U.  S., 
519,  2  Sup.  Ct,  840,  27  L.  Ed.,  618. 

The  evidence  presented  herein  shows  that  the  condi- 
tion of  the  track  at  the  time  specified  by  the  witnesses 
was  substantially  the  same  as  its  condition  at  the  time 
of  the  accident  Hence  we  think,  under  the  authorities 
cited,  the  evidence  was  clearly  competent. 

The  fifth  assignment  of  error  is  that  the  court  below 
erred  in  refusing  the  special  request  of  the  company  as 
follows : 

"If  you  find  from  the  proof  that  at  the  time  of  the  ac- 
cident the  plaintiff,  Edgar  Meacham  Howard,  by  reason 
of  his  tender  years,  was  incapable  of  exercising  ordinary 
care  and  prudence  for  his  own  protection,  and,  while  a 
passenger  on  the  car  of  the  defendant,  was  in  the  im- 
mediate control,  care,  and  custody  of  his  mother,  and 
that  the  mother,  as  such  custodiaif  of  the  child,  failed 
(WQ  her  part  to  exercise  ordinary  care  and  prudence  for 
the  child's  protection,  and  that  this  was  the  proximate 
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cause  of  the  accident,  or  contributed  to  it  as  its  proxi- 
mate cause,  then  the  plaintiff  cannot  recover,  although 
the  defendant  may  have  been  itself  guilty  of  negligence; 
provided,  of  course,  you  find  that  the  defendant's  negli- 
gence was  not  willful  or  intentional." 

Counsel  aver  that,  in  requesting  this  charge,  he  did 
not  invoke  the  doctrine  declared  in  the  case  of  Hartfield 
V.  Roper,  21  Wend.,  615,  34  Am.  Dec.,  273,  which  has 
been  expressly  repudiated  by  this  court  in  two  reported 
cases,  Whirley  v.  Whiteman,  1  Head,  610  and  Bamberger 
V.  Citizens'  Street  Railroady  95  Tenn.,  18,  31  S.  W.,  163, 
28  L.  R.  A.,  486,  49  Am.  St.  Rep.,  909.  It  was  held  in 
these  cases  that,  in  an  action  by  a  child  through  its  next 
friend  to  recover  damages  for  personal  injuries,  the  neg- 
ligence of  its  parent  or  guardian  would  not  be  imputed 
to  the  child,  discarding  the  doctrine  to  that  effect  an- 
nounced in  Hartfield  v.  Roper,  supra. 

It  is  insisted,  however,  by  counsel  for  the  company, 
that  the  only  point  decided  in  Hartfield  v.  Roper  was 
that  the  negligence  of  the  parent  in  permitting  the  child 
to  go  unattended  into  a  place  of  danger,  or  failing  to 
confine  it  within  safe  limits,  was  to  be  imputed  to  the 
child,  so  as  to  defeat  its  action  for  damages  predicated 
on  the  negligence  of  a  third  person.  The  distinction  is 
sought  to  be  made  in  this  case  that  the  negligence 
charged  against  the  mother  is  not  that  she  let  her  child 
go  unattended  upon*the  car.  It  is  admitted  that,  under 
such  circumstances,  the  company  would  have  owed  to 
the  child  a  duty  commensurate  with  its  inability  to  care 
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for  itself;  but  it  is  insisted  tliat,  when  the  mother 
boarded  the  car  with- the  child,  it  was  under  her  immedi- 
ate care  and  protection,  and  as  such  it  was  accepted  as 
a  passenger;  that  there  was  an  implied  obligation,  which 
the  mother  assumed,  to  take  care  of  the  child.  It  is 
further  insisted  that  the  implied  obligation  of  the  street 
railway  company  was  to  carry  the  child,  subject  to 
proper  care  on  the  part  of  the  mother,  and  that  the  neg- 
ligence sought  to  be  imputed  to  the  child  in  this  case 
is  based  on  the  negligence  of  the  mother  in  failing  to  per- 
form the  duty  which  she,  on  behalf  of  the  child,  assumed. 
The  proposition  formulated  by  counsel  is  that,  in 
many  of  the  States  where  the  doctrine  of  Hartfield  v. 

• 

Roper  has  been  expressly  repudiated,  it  is  nevertheless 
held  that,  while  the  parent's  negligence  in  permitting 
the  child  to  go  into  dangerous  places  unattended  cannot 
be  imputed  to  it,  nevertheless  where  the  parent  is  act- 
ually present  and  personally  directing  and  controlling 
the  action  of  the  child,  and  the  alleged  breach  of  duty 
to  the  child  arises  from  a  contractual  relation  assumed 
by  the  parent  for  and  on  behalf  of  the  child,  the  child 
must  bear  the  consequences  of  the  parent's  failure  to 
discharge  the  assumed  obligations  and  duties.  Citing 
0.  d  M.  Ry.  V.  Stratton,  78  111.,  88;  Toledo  &  W.  Ry. 
V.  Grable,  88  lU.,  441;  a.  H.  &  H.  Ry.  v.  Moore,  59  Tex., 
64,  46  Am.  Rep.,  265;  ^<^t  Saginaw  St,  Ry.  v.  Bohn, 
27  Mich.,  504;  Pittsburg  etc.,  Ry.  v.  Caldxoell,  74  Pa., 
421;  Stillson  v.  Hannibal,  67  Mo.,  671;  Waite  v. 
iV.  E.  Ry.  Co.,  El.  Bl.  &  El.,  719. 
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The  leading  English  case  on  this  subject  is  Waite  v. 
Northeastern  Railway  Co.,  El.  Bl.  &  EL,  719-728.  It  ap- 
peared  in  that  case  that  a  child,  five  years  old,  was  in 
charge  of  its  grandmother,  who  procured  tickets  for 
both  at  a  railway  station,  with  the  intention  of  taking 
the  train  at  that  place.  In  crossing  the  track,  for  the 
purpose  of  reaching  a  platform  on  the  opposite  side, 
they  were  run  dow^n  by  a  train,  under  circumstances 
of  concurrent  negligence  on  the  part  of  the  grandmother 
and 'the  servants  of  the  defendant  The  grandmother 
was  killed,  and  the  child  sustained  personal  injuries  for 
which  suit  was  brought.  In  the  court  of  Queen's  Bench, 
Lord  Campbell,  chief  justice,  held  that  the  infant  was  so 
identified  with  the  grandmother  that  the  action  could 
not  be  maintained.  This  view  was  sustained  in  the 
court  of  Exchequer  Chamber.  The  judges  generally 
based  their  opinions  upon  the  ground  that  the  action  was 
for  a  breach  of  duty  arising  put  of  a  contract  made  by 
the  defendant  with  the  person  having  the  infant  in 
charge.    Lord  Crowder,  J.,  said : 

'^The  case  is  the  same  as  if  the  child  had  been  in  the 
mother's  arms;"  therefore  whatever  rights  the  plaintiff 
had  must  be  predicated  upon  the  contract  of  conveyance. 
"The  contract  of  conveyance,"  said  Cockburn,  chief  jus- 
tice, "is  in  the  implied  condition  that  the  child  is  to  be 
conveyed  subject  to  due  and  proper  care  on  the  part  of 
the  person  having  it  in  charge. 

In  this  case  it  was  the  negligence  of  the  person  in 
actual  custody  of  the  child  at  the  time  of  the  injury  that 
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was  imputed  to  it.  The  rule  of  imputed  n^ligence 
enunciated  by  the  English  courts  is  limited  to  cases 
where  the  parent  or  guardian  is  actually  present  and 
exercising  control  over  the  movements  of  the  child.  2 
Thompson  on  Negligence,  p.  1182. 

In  Eiist  Saginaw  Ry.  Co.  v.  Bohrty  27  Mich.,  516,  the 
plaintiff,  a  child  four  years  old,  was  injured  by 
being  thrown  from  the  platform  of  a  street  car,  and 
was  run  over,  and  his  left  leg  was  injured  in 
such  a  manner  that  amputation  was  necessary.  Suit 
was  brought  on  behalf  of  the  infant  to  recover 
damages  sustained  by  him.  It  appeared  that  at  the 
time  of  the  accident  the  plaintiff  was  in  charge  of  his 
twelve  and  one-half  year  old  brother.  The  judge  charged 
the  jury  that  the  railway  company  was  required  to  act 
towards  the  plaintiff  in  the  situation  he  then  was ;  that 
is,  considering  his  age  and  capacity,  and  the  fact  that  he 
was  there  with  a  brother  of  the  age  named.  They  were 
not  required  to  use  towards  him  the  same  care  and  skill 
that  might  have  been  required  had  he  been  alone.  They 
received  him  as  he  was,  attended  by  his  older  brother, 
and  were  required  to  act  toward  him  just  as  he  was  situ- 
ated ;  and  he  further  instructed  them  that  if  the  brother 
was  of  an  age  to  have  exercise  reasonable  discretion,  and 
plaintiff  was  seated  where,  with  the  exercise  of  such  dis- 
cretion in  his  behalf,  he  c6uld  ride  in  safety,  plaintiff 
could  not  recover,  unless  the  injury  resulted  wholly 
from  the  negligence  of  the  company. 

Judge  Gooley  said:  ^This  charge  appears  to  me  all 
the  defendant  had  a  right  to  demand. '^ 
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In  Stillaon  v.  Hannibal,  67  Mo.,  671,  the  court  said : 
"The  fiirst  question  which  naturally  presents  itself, 
in  view  of  the  facts,  is  whether  the  responsibility  of  the 
defendant  in  this  case  is  varied  from  that  which  is  ordi- 
narily exacted  from  it  towards  persons  of  mature  years, 
by  reason  of  the  tender  years  of  the  plaintifF.  There  are 
cases  in  which  it  is  determined  that  the  same  degree  of 
care  is  not  to  be  expected  or  required  from  a  person  of 
immature  age  as  would  be  required  of  one  who  had 
reached  years  of  discretion;  and,  therefore,  that  what 
would  be  contributory  negligence  in  the  one  case  would 
not  be  so  considered  in  the  other.  The  distinction 
was  recognized  by  this  court  in  Koona  v.  Iron  Mountain 

m 

Railroad  Co.,  65  Mo.,  592.  These  are,  however,  cases  in 
which  the  father,  guardian,  or  other  protector  of  the 
party  injured  is  not  present  when  the  injury  occurs.  In 
the  present  case  the  father  and  child  were  together,  and 
it  was  not  simply  a  permission  on  his  part  that  his  little 
daughter  should  cross  the  railroad  at  the  point  she  at- 
tempted, but  the  exact  place  was  pointed  out  to  her  by 
her  father,  and  she  was  proceeding  within  his  view  to 
follow  his  directions  when  the  injury  happened.  If, 
under  such  circumstances,  the  father  was  guilty  of  neg- 
ligence, that  negligence  must  be  imputable  to  the  child 
in  a  suit  by  the  child  for  damages.  As  was  observed 
by  the  supreme  court  of  Massachusetts  in  a  similar  act- 
ion {Holly  V.  Boston  G.  L.  Co.,  8  Gray,  132  [69  Am.  Dec., 
233] ) :  ^She  was  under  the  care  of  her  father,  who 
had  the  custody  of  her  person  and  was  responsible  for 
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her  safety.  It  was  his  duty  to  watch  over  her,  guard 
her  from  danger,  and  provide  for  her  welfare;  and  it 
was  hers  to  submit  to  his  government  and  control.  She 
was  entitled  to  the  benefit  of  his  superintendence  and 
protection,  and  was  consequently  subject  to  any  disad- 
vantages resulting  from  the  exercise  of  that  parental 
authority  which  it  was  both  his  right  and  duty  to  exert. 
Any  want  of  ordinary  care  on  his  part  is  attributable 
to  her  in  the  same  d^ree  as  if  she  was  wholly  acting 
for  herself.'  In  Waite  v.  N.  E.  Railway  Co.,  96  Eng. 
C.  L.,  728,  a  c,  El.  Bl.  &  E.,  719,  the  question  was 
whether,  in  an  action  by  an  infant  for  injuries  caused^ 
to  him  by  the  negligence  of  the  defendant,  it  could  be 
set  up  by  way  of  defense  that  the  negligence  of  the  per- 
son in  charge  of  the  infant  contributed  to  the  accident. 
The  court  of  Queen's  Bench  held  that  it  could,  and  in 
this  opinion  the  court  of  Exchequer  Chamber  concurred. 
Williams,  J.,  said :  "There  was  here,  as  it  seems  to  me, 
from  the  particular  circumstances  of  the  case,  an  identi- 
fication of  the  plaintiff  with  the  grandmother,  whose 
negligence  is  therefore  an  answer  to  the  action.  The 
person  who  has  charge  of  the  child  is  identified  with  the 
child.  If  the  father  drives  a  carriage,  in  which  his  in- 
fant child  is,  in  such  a  way  that  he  incurs  an  accident, 
which  by  the  exercise  of  reasonable  care  he  might  have 
.avoided,  it  would  be  strange  to  say  that,  though  him- 
self could  not  maintain  an  action,  the  child  could.'  In 
Ohio  d  Mississippi  Railroad  v.  Stratton,  78  111.,  88,  s.  c, 
3  Cent.  L-  J.,  415,  the  supreme  court  of  Illinois  held  that 
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the  negligence  of  the  parent  or  guardian  having  in 
charge  a  child  of  tender  years,  where  it  is  the  proximate 
cause  of  the  injury  by  unnecessarily  and  imprudently 
exposing  it  to  danger,  prevents  any  recovery  from  the 
carrier  corporation.  In  the  present  case  the  inquiry 
should  have  been  whether  the  father  was  guilty  of  any 
contributory  n^ligence,  and  whether  such  negligence, 
if  any  there  was,  was  the  proximate  cause  of  the  injury." 

Orethen  v.  Chicago  B.  B.  (C.  C),  22  Fed.,  609;  19 
Am.  &  Eng.  R  R.  Cases,  342;  The  Burgundia  (D.  C), 
29  Fed.,  464 ;  Chicago  B.  B.  v.  Logue,  158  111.,  621,  42 
N.  E.,  53 ;  Carter  v.  Towne,  98  Mass.;  567,  96  Am.  Dec, 
€82;  Id.,  103  Mass.,  507;  Morrison  v.  Erie  B.  B.  Co.,  56 
N.  Y.,  302;  Lannen  v.  Albany  Qas  Light  Co.y  46  Barb., 
264 ;  Id.,  44  N.  Y.,  459 ;  Belief ontaine  B.  B.  Co.  v.  Sny- 
der, 18  Ohio  St,  400,  98  Am.  Dec.,  175;  Kay  v.  Penn. 
B.  B.  Co.,  65  Pa.,  276,  3  Am.  Rep.,  628;  North  Penn. 
B.  B.  V.  Mahoney,  57  Pa.,  187 ;  Pittsburg  B.  B.  v.  Cold- 
well,  74  Pa.,  42L 

The  circuit  judge  on  the  trial  of  this  cause  did  instruct 
the  jury  that  the  contributory  negligence  of  the  mother, 
who  was  in  actual  custody  of  the  child  at  the  time  of  the 
injury,  was  imputable  to  the  child.    The  court  said : 

"It  further  appearing  that  the  child  was  brought  upon 
the  car  by  its  mother,  and  was  in  her  care  and  custody, 
the  same  degree  of  care  and  protection  of  the  child  was. 
thus  imposed  on  its  mother  as  would  have  been  imposed 
upon  an  ordinary  passenger  of  intelligence  and  ezp^i- 
ence,    .    .    .    that  degree  of  care  and  precaution  that 
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an  ordinarily  prudent  person  would  have  exercised  un- 
der Uke  circumstances  and  conditions;  and  in  arriving 
at  that  you  can  look  to  the  age  of  the  child,  the  kind  of 
ear  they  were  riding  on,  the  fact  that  the  cars  in  their 
ordinajry  travel  necessarily  cross  switches  and  frogs  and 
use  curves  upon  the  track ;  and  if  the  proof  shows  that  in 
crossing  these  frogs,  switches,  and  curves  there  is  jerk, 
jolt,  or  jostle  occasioned  thereby,  that  fact  should  be 
considered ;  and  if  the  mother  failed  to  exercise  that  de- 
gree of  care  and  precaution  for  the  safety  and  protection 
of  the  child  incumbent  on  her  as  explained  to  you  above, 
and  such  failure  on  the  part  of  the  mother  was  the  proxi- 
mate and  controlling  cause  of  its  injuries,  then  the  child 
could  not  recover  in  this  action/^ 

And  further  on  in  the  charge,  his  honor  charges  as  fol- 
lows: 

^^ Again,  should  you  find  that  the  mother  of  the  plain- 
tiff failed  to  exerci|p  the  ordinary  care  and  caution  for 
the  protection  of  a  child  that  has  been  explained  to  you 
above  as  incumbent  upon  her,  and  such  failure  upon  her 
part  waa  the  proximate  and  controlling  cause  of  his  fall 
and  injuries,  then,  and  in  that  event,  you  should  find 
for  the  defendant.  So,  also,  should  you  find  that  the 
ii^glig^Bce  of  the  plaintiff's  mother  and  the  negligence 
of  the  defendant  company  equally  contributed  in  pro- 
ducing the  accident  and  injury,  in  such  event  you  should 
find  for  the  defendant. 

^'Should,  however,  you  find  that  the  negligence  of  the 
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moth^  contribnted  materially  to  the  accident  and  in- 
jury to  the  child,  but  was  not  its  proximate  and  con- 
trolling cause,  that  would  not  deprive  the  plaintiff  of  a 
right  to  recover,  but  should  be  taken  by  you  in  mitiga- 
tion of  the  damages  you  would  otherwise  allow.'/ 

It  will  thus  be  seen  that  the  doctrine  of  imputed  neg- 
ligence was  distinctly  charged  by  the  circuit  judge  But 
the  precise  proposition  presented  by  the  assignment  of 
error  is  that  the  court  failed  and  refused  to  charge  that, 
if  the  negligence  of  the  mother  contributed  proximately 
to  bring  about  the  accident,  plaintiff  could  not  recover. 
It  will  be  observed  that  in  the  general  charge  already 
quoted  the  jury  were  told  there  could  be  no  recovery  if 
the  negligence  of  the  mother  was  the  proximate  and  con- 
trolling cause  of  the  injury,  or  if  the  mother  and  defend- 
ant equally  contributed  in  producing  the  accident;  but 
the  court  refused  to  charge  that  if  the  negligence  of  the 
mother  proximately  contributed  iiAany  degree  to  pro- 
duce the  injury  the  defendant  company  would  not  be 
liable.  Ordinarily,  such  failure  and  refusal  to  charge 
would  constitute  prejudicial  error  for  which  there  should 
be  a  reversal.  Nashville  Railway  v.  Norma/n,  108  Tenn., 
334,  67  S.  W.,  479.  But  unless  there  are  facts  in  the 
record  showing  heedlessness  on  the  part  of  the  child, 
and  negligence  on  the  part  of  the  mother  in  failing  to 
prevent  the  incautious  act  of  the  child,  there  would  be 
1^0  basis  for  imputing  to  the  child  any  negligence  on  the 
part  of  the  mother  that  proximately  contributed  to  the 
injury. 
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It  seems  that  even  in  jurisdictions  where  the  doctrine 
of  Hartfield  v.  Roper  haa  been  recognized,  it  is  now  held 
the  rale  is  not  applicable  when  it  appears  that  the  in- 
jured child,  although  non  8ui  juris,  has  exercised  ordi- 
nary care  to  avoid  the  injury,  or,  as  it  is  otherwise  ex- 
pressed, when  the  child  used  due  care  there  is  no  imputa- 
bility.     See  cases  cited  in  7  Am.  &  Eng.  Law,  451. 

Says  Mr.  Thompson,  a  sensible  interpretation  of  the 
rule  is  that  if  a  child,  though  non  sui  juris,  has  not  com- 
mitted or  omitted  any  act  which  would  constitute  negli- 
gence in  a  person  of  full  discretion,  an  injury  by  the 
negligence  of  another  cannot  be  defended  on  the  ground 
of  contributory  n^ligence  of  the  parent  or  custodian  in 
not  restraining  the  child.  In  such  a  case  the  child,  be- 
ing in  a  lawful  place,  and  exercising  what  would  be  re- 
garded  as  ordinary  care  in  an  adult,  is  entitled  to  re- 
covery for  an  injury  occasioned  by  the  wrongful  act  of 
another,  irrespective  of  the  conduct  of  the  parents.  Mc- 
Garry  v.  Loomis,  63  N.  Y.,  104,  20  Am.  Rep.,  510. 

A  sententious  statement  of  this  rule  is  made  by  Hoge- 
boom,  J.,  in  Lennan  v.  Albany  Gas  Lt.  Co.,  44  N.  Y.,  459, 
viz. :  "I  know  of  no  just  or  legal  principle  which,  when 
the  infant  himself  is  free  from  negligence,  imputes  to 
him  the  negligence  of  the  parent,  when  if  he  were  an 
adult  he  would  escape  it  This  would  be,  I  think,  visit- 
ing the  sins  of  the  fathers  upon  the  children  to  an  extent 
not  contemplated  in  the  Decalogue,  or  in  the  more  imper- 
fect digests  of  human  law." 

The  uncontradicted  proof  in  this  record  is  that  at  the 
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time  of  the  accident  the  child  was  seated  in  a  place  pro- 
vided for  passengers,  with  his  right  hand  holding  to  the 
guard  attached  to  the  seat  He  was  not  leaning  out^  or 
standing  on  the  seat  or  floor,  or  committing  any  other 
negligent  or  incautious  act,  even  if  negligence  might  be 
ascribed  to  one  so  immature  in  yeara  While  the  child 
was  thus  in  the  exercise  of  as  much  care  as  an  adult 
could  be  under  similar  circumstances,  there  was  a  plung- 
ing of  the  car  into  the  depression  caused  by  the  defective 
track,  and  he  was  jostled  off,  just  as  an  adult  might  have 
been  under  like  conditions.  If  the  child  was  in  no  fault, 
how  is  the  n^ligence  of  the  mother  to  be  imputed  to  it? 
There  was  no  negligent  act  of  the  child  that  should  have 
been  prevented  by  the  mother.  The  record  shows  that 
the  mother  was  seated  facing  the  child  on  the  seat  im- 
mediately opposite,  where  she  could  see  all  the  move- 
ments of  the  child,  and  readily  restrain  any  imprudent 
act  on  its  part  So  that,  upon  the  uncontradicted  proof, 
we  fail  to  perceive  any  negligence  either  on  the  part  of 
the  mother  or  child.  Hence  the  failure  and  refusal  of 
the  circuit  jud^e  to  charge  that  any  proximate  contri- 
bution of  negligence  on  the  part  of  the  mother  would  de- 
feat the  child's  right  of  recovery  was  innocuous,  and  not 
reversible  error. 

It  is  assigned  as  error  that  the  court  refused  to  charge, 
viz.: 

^^When  it  is  said  that  a  carrier  of  passengers  must  pro- 
vide for  their  safety,  as  far  as  human  skill  and  foresight 
will  go,  it  is  not  meant  that  he  shall  exercise  all  that 
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care  and  diligence  of  which  the  human  mind  can  con- 
ceive, or  all  the  skill  and  ingenuity  of  which  he  is  capa- 
ble. The  law  only  requires  of  it  all  those  things  neces- 
sary for  the  safety  of  the  passenger  that  are  reasonable 
and  consistent  with  the  business  of  the  carrier,  and 
proper  to  the  means  of  conveyance  employed  by  him  to 
be  provided,  and  that  the  highest  degree  of  practical 
care  and  diligence  and  skill  shall  be  adopted  that  is  con- 
sistent with  the  mode  of  conveyance  used,  and  that  will 
not  render  its  use  impracticable  and  inefficient  for  its 
intended  purposes/^ 

It  suffices  to  say,  in  answer  to  this  assignment  of 
error,  that  the  court  did  not  charge  that  a  carrier  of  pas- 
sengers must  provide  for  their  safety  as  far  as  human 
skill  and  foresighjt  will  go,  and  hence  there  was  no  oc- 
casion to  explain  what  was  meant  by  those  terms.  The 
circuit  judge  might  properly  have  charged  that  rule  as 
applied  to  the  liability  of  a  carrier  to  his  passengers, 
but  as  a  matter  of  fact  he  only  charged  that  "it  was  in- 
cumbent upoil  the  defendant  to  keep  its  track,  cars  and 
appliances,  ...  its  switches  and  frogs,  ...  in 
reasonably  safe  order  and  condition."  Surely  there  can 
be  no  reasonable  ground  on  the  part  of  the  company  to 
complain  of  this  charge. 

It  results  there  is  no  error  in  the  record  and  the  judg- 
ment will  be  affirmed. 
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Nashville,  Chattanooga  &  St.  Louis  Railroad  Co.  v. 

Fannie  E.  Withbrspoon. 

(Ndshville.    December  Term,  1903.) 

1.    VERDICT.    Of  Jtuy  settles  conflicting  theories. 

Where  there  is  a  discrepancy  and  controyersy  over  the  facts, 

the  supreme  court  will  adopt  the  theory  of  the  party  in  whose 

favor  the  jury. found  and  returned  the  verdict.     {Post,  pp.  131, 
182.) 

8.  &AILBOADS.  May  use  right  of  way  for  legitimate  railroad 
purposes;  precautions  to  prevent  obstructions  from  becoming 
dangerous. 
A  railroad  company  may  use  its  right  of  way  for  any  legitimate 
railroad  purpose,  and  may  place  a  pile  of  lumber  or  other  ma- 
terial upon  it;  but,  when  it  does  so,  it  must  adopt  all  precau- 
tions necessary  to  prevent  fuch  obstructions  from  becoming 
dangerous.    {Post,  pp.  133-137.) 

Gases  cited  and  approved:'  Gordell  v.  Railroad,  70  N.  T.,  119; 
Dillingham  v.  Parker  (Tex.),  16  S.  W.,  335;  Guggenheim  v. 
Railroad,  33  N.  W.,  161;  Railroads  v.  Hicks,  13  111.  App.,  407; 
Railroad  v.  Nelson,  59  111.  App.,  308. 

8.  SAME.  Same.  Obstructing  view  must  use  precautions  to 
prevent  accidents. 
If  a  railroad  company  obstructs  the  view,  or  permits  it  to  be  ob- 
structed, with  piles  of  lumber  near  its  track,  it  must,  under 
such  conditions^  use  such  increased  care  and  caution  as  cir- 
cumstances would  require  to  prevent  accidents.  (Post,  pp,  133- 
134.) 

See  citations  under  headnote  2. 

4.  SAME.  Same.  Same.  Maxim  that  one  must  use  his  own 
property  so  as  not  to  injure  others  is  not  applicable  in  such 
cases. 

The  maxim  that  one  is  bound  to  so  use  his  own  property  as  not 
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to  hinder  others  la  not  applicable  to  the  cases  stated  in  head- 
notes  two  and  three^  and  does  not  alter  or  destroy  the  rules 
therein  stated.    {Post,  pp.  135-136.) 

5.  SAME.  Same.  Same.  ObstnictionB  may  relieve  plaintifE  of 
contributory  negligence,  and  increase  railroad  company's  care 
and  Tigilance. 

Obstructions  placed  by  a  railroad  company  upon  its  right  of 
way  so  as  to  obscure  the  view  may  relieve  the  injured  party 
of  contributory  negligence  in  not  seeing  the  approaching  train, 
and  must  be  considered  upon  the  question  of  the  proper  degree 
of  care  and  vigilance  which  the  railroad  company  is  bound 
to  exercise  in  the  running  and  management  of  its  trains,  and  in 
giving  warnings  of  its  approach.  It  can  not  be  an  Independent 
ground  of  recovery.     {Post,  pp.  136-137.) 

See  citations  under  headnote  2. 

6.  DAKAGES.  For  personal  injaries  is  compensation;  charge 
leaving  amount  to  Jury  is  erroneoas. 

In  an  action  for  personal  Injuries,  the  plaintiff  is  entitled  to 
recover  compensation  for  the  injury  received  and  sustained, 
and  a  charge  to  the  jury  to  "estimate  from  the  proof  the  amount 
of  damages  plaintiff  is  entitled  to  recover"  .  .•  .  to  "assess 
the  amount  of  damages  plaintiff  is  entitled  to,"  ...  to 
"fix  the  amount  ...  as  you  believe,  from  the  evidence 
and  the  law,  plaintiff  is  entitled  to  and  at  a  sum  you  think  right 
and  proper**    ...    Is  erroneous.    {Post,  pp,  137-139.) 


FROM  RUTHERFORD. 


Appeal  from  the  Circuit  Court  of  Butherford  county. 
— W.  C.  Houston,  Judge. 

112  Tenn— 9 
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Claude  Walleb  and  Palmer  &  Ridley^  for  Railroad. 

Richardson  &  Richardson  and  Whitaker  &  Lytle^ 
for  Witherspoon. 


Mr  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  is  an  action  for  damages  for  personal  injuries. 
There  was  a  trial  before  a  jury,  and  a  verdict  and  judg- 
ment for  15,500,  and  the  railroad  company  has  appealed 
and  assigned  errors. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that  the 
plaintiff,  a  young  lady,  was  returning  from  Murfrees- 
boro  to  her  home,  in  the  country.  Her  route  waB  along 
one  of  the  streets  of  the  city  which  lead  into  a  turnpike 
road.  This  route  crossed  a  number  of  switch  tracks  of 
defendant  company.  Plaintiff  was  in  a  buggy,  and  was 
driving  a  horse  which  was  considered  safe,  gentle^  and 
roadworthy,  and  was  accustomed  to  trsiins.  In  crossing 
these  tracks,  the  horse  became  frightened,  as  is  alleged, 
at  an  unusual  puffing  of  steam  by  an  engine  near  the 
crossing,  but  concealed  from  her  view.  The  horse  ran 
away,  the  buggy  was  overturned,  the  plaintiff  was 
thrown  out,  was  rendered  temporarily  unconscious,  and  • 
was  quite  painfully  and  seriously  injured. 

It  is  alleged  in  the  declaration  that  the  company  was 
negligent  in  permitting  obstructions  in  the  shape  of  piles 
of  lumber  upon  its  right  of  way,  and  near  to  and  upon 
its  tracks,  which  so  obstructed  the  view  of  plaintiff  that 
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she  could  not  see  the  switch  engine  and  cars  as  they  were 
being  moyed  upon  the  track;  that  the  crossing  was  un- 
protected by  any  gate,  guard,  or  watchman,  and  that  at 
the  time  of  the  injury  the  engine  and  cars  were  being 
operated  n^ligently  and  unlawfully,  without  regard  to 
the  safety  of  the  plaintiff  or  other  persons  who  might 
be  on  the  highway,  and  without  any  proper  watch  or 
lookout  upon  the  engine;  that  the  engine  negligently 
emitted  and  discharged  steam,  and  made  unusual  noises, 
calculated  to  frighten  horses;  and  that  in  consequence 
the  plaintiff's  horse,  otherwise  gentle,  was  frightened 
and  caused  to  run  away. 

The  plaintiff's  version  of  the  accident,  which,  under 
the  finding  of  the  jury,  must  be  taken  as  correct,  states 
that,  as  the  plaintiff  approached  the  crossing,  a  switch 
train  passed,  going  south,  and  that  when  it  had  nearly 
cleared  the  road  it  returned  across  it  to  the  north,  and 
passed  behind  some  piles  of  lumber  very  near  the  track, 
and  out  of  her  sight.  At  this  crossing  there  were  three 
tracks  w^hich  were  in  use  for  passing,  and  one  not  used, 
called  a  "dead  track,"  for  holding  cars.  Plaintiff 
stopped  her  horse  when  about  two  or  three  yards  from 
the  first  track,  and  waited  until  the  engine,  with  two 
freight  cars  attached,  crossed  her  road,  and,  turning 
back,  went  behind  the  piles  of  lumber  between  the  tracks, 
until  lost  to  sight  She  waited  until  she  deemed  they 
had  gone  a  reasonably  safe  distance,  when  she  started 
to  cross  the  tracks.  When  she  reached  the  third  track, 
on  which  the  train  was  being  operated,  the  engine  gave 
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loud,  short,  unusual  puffs,  causing  her  horse  to  run 
down  a  declivity  into  a  dangerous  place,  where  the  buggy 
was  overturned  and  she  was  thrown  out.  There  is  a 
discrepancy  between  the  plaintiff  and  defendant  as  to 
the  number  of  cars  in  the  train,  the  distance  the  train 
went  after  it  crossed  the  road,  the  length  of  time  con- 
sumed before  it  returned,  and  other  details  of  less  im- 
portance. But  we  adopt  the  version  of  plaintiff,  inas- 
much as  the  jury  have  found  in  her  favor.  She  says 
the  puffs  given  by  the  engine  were  not  the  ordinary 
puffs,  but  were  shorter  and  louder.  The  witnesses  of 
the  company  controvert  this  statement,  but  in  this  mat- 
ter, which  is  an  important  feature  of  the  case,  we  must 
likewise  adopt  the  plaintiff's  version. 

It  is  shown  that  there  was  nothing  in  the  grade  of  the 
track,  or  in  its  condition,  or  in  the  make-up  of  the  train, 
which  made  it  necessary  for  it  to  emit  any  unusual 
noises.  There  was  no  heavily  loaded  train,  there  was 
no  steep  grade,  the  track  was  not  slippery,  there  was 
nothing  to  cause  a  sliding  of  the  wheels,  or  the  emission 
of  any  large  amount  of  steam,  or  the  making  of  any  un- 
usual noises.  The  charge  in  the  declaration  is  that  the 
engine  was  negligent  in  emitting  and  discharging  steam, 
making  an  unusual  noise  calculated  to  frighten  horses, 
and  that  it  was  hidden  from  view,  was  very  near  the 
crossing,  and  was  managed  in  such  a  negligent  manner 
that  the  plaintiff's  horse  took  fright  and  ran  off.  It  is 
charged  that  the  n^ligence  of  the  defendant  was  aggra- 
vated by  the  surroundings  at  the  crossing;  that  there 
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were  seyeral  tracks  to  be  crossed  consecutively;  that 
great  piles  of  lumber  were  heaped  up  along  or  very  near 
the  road  or  street  upon  the  road's  right  of  way,  which 
obstructed  the  view  of  persons  attempting  to  cross ;  that 
the  unusual  noises,  coming  from  a  hidden  source,  were 
calculated  to  frighten  animals ;  that  the  outlook  or  view 
of  the  engineers  was  necessarily  obstructed. 

Without  passing  upon  the  assignments  of  error  seria- 
tim, we  consider  the  eighth  assignment  of  error,  which 
raises  the  question  whether  and  to  what  extent  a  rail- 
road company  can  place  or  permit  obstructions  upon  its 
right  of  way  which  cut  off  the  view,  and  render  the  run- 
ning of  trains  more  dangerous  than  if  such  obstructions 
did  not  exist  Upon  this  feature  of  the  case  the  court 
charged  the  jury  that  '4t  was  the  duty  of  the  railroad 
company  to  use  such  means  as  were  under  its  authority 
and  control  to  prevent  any  obstruction  from  being  placed 
at  or  near  its  switch  tracks  that  would  prevent  persons 
traveling  ui>on  the  streets  or  roads  from  seeing  or  dis- 
covering any  danger  that  would  naturally  arise  from 
their  being  suddenly  placed  in  too  close  proximity  to  its 
cars  and  engine."  In  the  same  connection,  the  court  told 
the  jury  that  this  duty  applied  to  obstructions  upon  the 
right  of  way  of  the  company,  or  territory  that  belonged 
to  it  or  was  under  its  control.  We  think  a  railroad  com- 
pany may  use  its  right  of  way  for  any  l^iUmate  rail- 
road purpose,  and  may  place  or  pile  lumber  or  other 
material  upon  it;  but,  when  it  does  so,  it  must  adopt  all 
precautions  necessary  to  prevent  such  obstructions  from 
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becoming  dangerous.  We  think  the  trial  judge  went  too 
far  in  his  instructions^  and  the  proper  charge  would  have 
been  that,  if  a  railroad  did  obstruct  a  yiew,  or  permit  it 
to  be  obstructed,  with  piles  of  lumber  near  its  track,  it 
must,  under  such  conditions,  use  such  increased  care 
and  caution  as  the  circumstances  would  require  to.  pre- 
vent accidents. 

As  we  understand  the  charge  of  the  court,  the  court 
instructed  the  jury  that  the  railroad  must  keep  all  ob- 
structions  oflf  of  its  right  of  way  which  would  prevent 
persons  from  seeing  or  discovering  dangers  that  would 
naturally  arise  from  coming  suddenly  in  too  close  prox- 
imity to  the  engine  and  care.  From  this  charge  we  think 
the  jury  might  have  inferred  that  the  railroad  company 
had  no  right  to  put  or  permit  any  obstructions  on  its 
right  of  way  that  would  shut  oflf  the  view  of  passers, 
Whereas  the  company  had  the  right  to  use  its  right  of 
way  for  the  storage  of  freight  or  lumber,  or  for  the 
standing  of  cars,  or  for  the  erection  of  i^eds,  station 
houses,  or  buildings  necessary  for  its  purposes,  or  in  any 
other  Intimate  way  to  forward  or  accommodate  its  own 
business;  and  the  law  in  such  case  would  impose  upon 
the  company  such  increased  care  as  the  surroundings 
and  conditions  would  make  necessary. 

In  Sherman  &  Bedfield  on  Negligence  (5  Ed.),  section 
478,  it  is  said :  "The  traveler's  view  of  a  railroad  track 
is  often  obstructed  by  the  natural  formation  of  the  land, 
by  the  growth  of  trees,  by  the  erection  of  buildings,  by 
trains  standing  on  side  tracks,  or  by  other  hindrancesy 
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nataral  or  artiflcial,  bo  that  in  many  cases  they  cannot 
see  an  approaching  train  in  time  to  avoid  it  If  such 
an  obstruction  is  caused  by  the  act  of  the  railroad  com- 
pany,  that  is  not^  of  itself,  independent  evidence  of  n^- 
ligence,  so  as  to  make  it  liable  to  one  who  is  injured  by 
its  trains,  so  long  as  such  obstruction  consists  in  the 
lawful  use  of  the  company's  own  premises,  as  by  piling 
materials  upon  its  lands,  or  standing  cars  upon  its  side 
track.  An  obstruction  of  view,  however  caused,  may 
impose  upon  the  company  the  duty  of  increased  care  and 
watchfulness  in  running  its  trains  at  that  point,  and  ot 
giving  more  warning  signals  than  are  prescribed  by  stat- 
ute,  and  it  will  often  excuse  any  traveler's  conduct  which 
otherwise  might  be  deemed  negligent." 

In  Cordell,  Admmistratrix,  v.  2f.  Y.  C.  d  H.  R.  R.  R. 
Co.,  70  N.  Y.,  119,  26  Am.  Eep.,  550,  it  is  said,  among 
other  things.:  '^The  company  has  a  right  to  use  its  own 
lands  for  any  l^itimate  purpose  in  the  prosecution  of 
its  business.  Such  a  use  cannot  be  said  to  be  unlawful  or 
n^ligent,  although  it  may  obstruct  to  some  extent  the 
view  of  those  who  cross  the  track.  A  railroad  corporation 
has  in  this  respect  the  same  right  as  individuals.  They 
are  under  no  l^al  obligations  to  refrain  from  using 
their  properly  because  such  use  may  hinder  the  view  of 
travelers.''  ^ 

The  maxim  that  one  is  bound  to  so  use  his  own  prop- 
erty as  not  to  hinder  others  is  not  applicable.  The  in- 
jury is  remote  and  incidental^  and  not  within  the  con- 
templation of  the  rule.     If  it  was,  the  erection  of  de- 
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potSy  tankB,  sheds^  and  other  structures  might  render 
them  liable  to  an  action,  if  the  jury  should  find  that  it 
was  negligent  to  erect  them.  I  am  not  aware  that  any 
case  holds  that  negligence  could  be  predicated  upon  the 
lawful  use  of  the  company's  property.  The  obstructions 
may,  and  perhaps  should,  have  a  material  bearing  upon 
two  questions :  First,  aA  to  the  contributory  n^ligence 
of  the  plaintifl,  if  they  prevented  his  seeing  the  ap- 
proaching train  until  he  arrived  at  the  track,  he 
would  not  be  negligent  for  not  seeing  it  before;  second, 
4;he  facts  and  circumstances  of  these  obstructions,  with 
the  other  surrounding  circumstances  were  proper 
to  be  considered  upon  the  question  of  the  proper 
d^ree  of  care  and  vigilance  which  the  defendant  was 
bound  to  exercise  in  the  running  and  management  of  its 
trains,  and  in  giving  warnings  of  its  approach.  It  can- 
not be  an  independent  ground  of  recovery.  No  such 
principle  has  ever  been  adjudicated. 

In  Dillingham  et  al.  v.  Pwrher  (Tex.),  16  S.  W.,  335, 
the  court  said :  "There  was  also  evidence  to  show  that 
thare  were  cars  standing  upon  a  side  track,  near  the 
crossing,  in  such  position  as  to  obstruct  not  only  the 
view,  but  also  the  noise,  of  the  approaching  train."  It 
was  held  that  the  court  improperly  charged  the  jury 
that  it  was  the  duty,  of  those  operating  railroad  locomo- 
tives and  cars  to  use  reasonable  care  to  not  permit  the 
view  of  the  track  to  become  obstructed  with  cars  stand- 
ing upon  the  side  track,  so  that  persons  passing  along 
public  roads  or  tsttreets  could  not  conveniently  hear  a 
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passing  train  or  engine  as  they  approached  the  crossing 
track,  and  receiyers  so  operating  snch  railways  are  lia- 
ble in  damages  for  injury  to  any  one  passing  along  the 
road  or  street  by  reason  of  any  n^ligaice  on  the  part  of 
their  employees  in  failing  to  use  such  reasonable  care. 

The  headnote  in  Ghiggenheim  v.  Lakeahore  R.  Co.,  33 
N.  W.,  161,  is  as  follows :  *  While  a  railroad  company 
is  not  guilty  of  negligence  in  leaving  its  freight  cars 
standing  upon  a  side  track  near  a  street  crossing,  yet 
when  they  are  so  placed  as  to  cut  off  the  view  of  ap- 
proaching trains,  and  make  it  more  diiSicult  for  persons 
going  over  the  tracks  to  see  the  approach  of  trains,  such 
placing  of  cars  imposes  upon  it  the  additional  duty  of 
giving  such  additional  warning  as  the  danger  thus  in- 
creased may  require/^  "We  think  that  the  general  rule 
is  that  a  company  may  place  its  cars  on  its  side  track, 
and  may  collect  material  near  its  tracks  and  on  it  right 
of  way,  and  keep  them  there  as  long  as  its  business  may 
require."  Wahash  R.  Go.  v.  Hicks,  13  111.  App.,  407; 
Chicago  R.  Go.  v.  Nelson,  59  111.  App.,  308.  This  view 
we  do  not  understand  to  be  in  accord  with  the  view  and 
holding  of  the  learned  trial  judge,  and  in  his  holding  we 
think  there  is  error. 

The  ninth  assignment  of  error  is  based  upon  the  fol- 
lowing part  of  the  charge  of  the  court:  "If  you  find 
from  the  evidence  that  the  plaintiff  did  receive  injury 
and  damage  as  claimed,  by  the  reckless  and  unnecessary 
fault  of  the  defendant,  as  explained  to  you  in  these  in- 
structions, then  you  estimate  from  the  proof  the  amount 


138  TENNESSEE  REPORTS.  [Vol.  112 

Railroad  y.  Wlthenpoon. 

.._  — 

I 

of  damages  she  is  entitled  to  recover,  taking  into  con- 
sideration the  character  and  extent  of  the  injury  and  its 
probable  consequences,  the  expense  of  medical  attention 
occasioned  by  the  alleged  injury,  also  the  mental  pain 
and  physical  suffering  undergone  by  her,  and  from  these 
you  will  assess  the  amount  of  damages  she  is  entitled  to ; 
and  you  will  fix  the  amount  of  the  damages  according  .to 
these  instructions,  as  you  believe,  from  the  evidence  and 
the  law,  she  is  entitled  to,  and  at  a  sum  you  think  right 
and  proper,  from  the  facts  of  the  case,  not  exceeding  the 
amount  claimed  in  the  declaration. '^  The  learned  trial 
judge  here  directs  the  jury  that  they  must  estimate  from 
the  proof  the  amount  of  damages  that  plaintiff  is  en- 
titled to  recover.  Again,  ^^You  will  assess  the  amount  of 
damages  she  is  entitled  to ;"  and  again,  ^^ You  will  fix  the 
amount  according  to  these  instructions,  as  you  believe 
from  the  evidence  and  the  law,  she  is  entitled  to,  and  at 
a  sum  you  think  right  and  proper,  from  the  facts  of  the 
case,  not  exceeding  the  amount  claimed  in  the  declara- 
tion.'^ 

The  real  basis  of  damages  in  a  case  like  this  is  compen- 
sation for  the  injury  sustained,  but  the  trial  judge  does 
not  state  this  principle,  but  tells  the  jury  more  than  once 
that  they  are  to  give  the  plaintiff  what,  in  their  opinion, 
she  is  entitled  to,  or  what  they,  in  their  opinion,  think 
right  and  proper  in  the  case.  He  should  have  explained 
to  the  jury  what  was  right  and  proi)er,  and  that  what 
she  was  entitled  to  was  compensation  for  the  injuries  she 
had  sustained.    The  jury  should  have  been  told  that 
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they  could  give  to  the  plaintiff  compensation  for  her  in- 
juries, and  not  what  the  plaintiff  was  entitled  to,  nor 
what  the  jury  may  think  right  and  proper.  What  the 
jury  may  think  the  plaintiff  entitled  to  may  not  be  what 
the  law  says  she  is  entitled  to,  and  what  the  jury  may 
think  right  and  proi)er  is  not  necessarily  what  the  law 
says  is  the  real  damages.  The  learned  trial  judge  no- 
where states  that  the  amount  or  limit  to  which  the  plain- 
tiff was  entitled  to  recover  was  compensation  for  the  in- 
juries received,  which  is  the  proper  measure  of  damages. 
It  is  true,  he  gives  the  elements  upon  which  compensa- 
tory damages  are  based,  and  this,  to  a  well-trained  legal 
mind,  might  have  been  sufficient  to  indicate  that  only 
•compensation  should  be  given;  but  the  language  used 
does  not  properly  convey  any  idea  of  compensation,  but, 
rather,  an  idea  that  the  jury  might  give  what  they 
deemed  plaintiff  entitled  to,  and  what  they  deemed  right 
and  proper  from  the  facts  of  the  case,  not  exceeding  the 
amount  alleged  in  the  declaration,  but  without  any 
other  limit  or  guide. 

We  are  of  the  opinion  that  there  is  error  in  the  action 
of  the  trial  judge  upon  the  two  features  referred  to, 
and  they  are  material  features  in  the  case,  and  the  cause 
must  therefore  be  reversed  and  remanded  for  a  new  trial. 
Appellee  will  pay  the  costs  of  the  appeal. 
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Noll  &  Thompson  v.  Cumbbeland  Plateau  Railroad. 

Oo. 

{Nashville.    December  Term,  1903.) 

1.    PLBADINQ  AND  P&AOTIGB.     Every  intendment  made  in 
favor  of  a  bill  ui>on  demurrer  to  it. 
It  is  a  well  settled  rule  that  upon  a  demurrer  to  a  bill,  the  ben- 
efit of  every  intendment  will  be  made  in  favor  of  the  bm  as  a 
pleading.    iPoat,  pp.  142.) 

8.  RAIL&GADS,  Contractor's  lien  for  construction  or  repair  of 
roadway  is  enforceable  in  chancery  court. 
The  principal  or  original  contractor  is  entitled  to  a  lien  on  a 
railroad,  its  franchises  or  property,  for  construction  or  repair 
of  the  railroad  roadway  and  appurtenances,  and  may  enforce 
his  such  lien  in  the  chancery  court.     {Post,  pp.  142-147.) 

Acts  cited  and  construed:    1883,  ch.  220;  1891,  ch.  98. 

8.  SAME,  Objection  to  subcontractor's  notice  of  lien  cannot  be- 
made  for  first  time  on  appeal. 
The  defects  in  a  subcontractor's  notice  to  a  railroad  of  his  lien 
for  construction  or  repair  of  its  roadway,  or  the  absence  of  such 
notice,  may  be  waived;  and  the  same  is  waived  by  not  making, 
any  objection  or  defense  in  the  court  below,  because  of  the 
defect  in  such  notice  or  the  absence  thereof,  for  the  objection- 
can  not  be  made  for  the  first  time  on  appeal  in  the  court  of 
chancery  appeals  or  in  the  supreme  court.     {Post,  pp.  149-160.) 

Cases  cited  and    approved:      Railroad   v.    Miller,    80  Va.,    821; 
Wheeler  v.  Ralph,  4  Wash.,  617;  Fire  Extinguisher  Co.  v.  Car- 
pet Works,  199  Pa.,  647;  Holmes  v.  Budd,  11  Iowa,  186. 


k 
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4.    fiLA.ME.    Same.    Oase  in  judgement. 

Where  a  subcontractor's  notice  to  a  railroad  and  his  original  bill 
claims  a  lien  for  113^000  only,  but  by  an  amended  bill  a  claim 
Is  made  for  $23,000,  and  a  Hen  for  that  amount  Is  sought  to  be 
enforced,  which  bills  were  answered  by  the  railroad  without 
making:  any  question  upon  the  notice,  the  question  can  not  be 
made  for  the  first  time  upon  appeal,  and  the  lien  may  be  en- 
forced  for  the  amount  found  to  be  due  under  the  bill  as 
amended.      (Post,  pp.  147-150.) 

<6.  STATUTES.  Original  to  be  read  as  containing  amendments, 
when. 
When  a  statute  is  amended  by  a  subsequent  statute,  the  original 
act  is  to  be  read  as  If  it  contained  the  proyislons  of  the  amend- 
atory act,  as  to  all  authorized  actions  occurring  after  the  enact- 
ment of  the  amendatory  statute.    {Post,  pp,  145-146.) 


FROM  CUMBERLAND. 


Appeal   from  the  Chancery  Court  of   Cumberland 
County. — D.  L.  Lansdejn,  Chancellor. 

Pritohaed  &  SiZER  and  Owings  &  Nicholas,  for  com- 
plainants. 

John  P.  McNutt,  J.  W.  Dorton^  and  L.  D.  Smith, 
for  defendants. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court 


142  TENNESSEE  KEPORTS.  [Vol.  112 

— 

Noll  ft  Thompson  y.  Railroad. 

The  bill  in  this  cause  was  filed  in  the  chancery  court  of 
Cumberland  county  by  complainants,  who,  as  contrac- 
tors, did  a  large  amount  of  work  in  the  construction  of 
the  roadway  of  the  defendant  company,  to  enforce  a 
lien  for  the  balance  alleged  to  be  due  for  this  work.  A 
demurrer  was  interposed  by  the  railroad  company,  in 
which  it  was  insisted  that  the  bill  showed  upon  its  face 
that  complainants  were  principal  contractors  with  the 
defendant  corporation,  and  that,  being  such,  under  chap- 
ter 220,  p.  296,  of  the  Acts  of  the  l^slature  of  1883, 
the  circuit  court  had  exclusive  jurisdiction  of  their 
claim.  This  demurrer  was  overruled,  and  the  action  of 
the  chancellor  in  this  respect,  and  of  the  court  of  chan- 
cery appeals  in  afftrming  his  decree,  is  made  the  basis  of 
the  first,  assignment  of  error  in  this  cause.  Upon  ex- 
amination of  the  bill,  we  find  that  there  is  a  d^ree  of  ♦ 
ambiguity  in  its  averments  as  to  the  exact  relation  be- 
tw^een  the  complainants  and  the  defendant  company; 
that  is,  whether,  in  doing  the  work,  complainants  were* 
original  or  subcontractors.  In  this  state  of  the  plead- 
ing, however,  we  think,  under  the  well-settled  rule  which 
gives  the  benefit  of  every  intendment  to  the  pleader,  it 
must  be  held  that  it  is  susceptible  of  the  construction  in- 
sisted on  by  the  demurrant.  Conceding,  then,  that  their 
bill  is  filed  as  contractors  direct  with  the  defendant  com- 
pany, the  question  is,  have  they  made  a  mistake  in  select- 
ing a  forum  for  the  adjudication  of  their  claims? 

Chapter  220,  p.  296,  of  the  Acts  of  1883,  Is  entitled 
"An  act  to  protect  contractors,  subcontractors,  mechan- 
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icSy  laborers  and  engineers  who  perform  work  or  fur- 
nish materials  for  the  construction  or  repair  of  rail- 
roads.*' By  the  first  section^  to  every  person  who  con- 
tracts with  a  railroad  company  for  any  work  done  or 
material  furnished  in  the  construction  of  its  road  and 
appurtenances  a  lien  is  given  in  his  favor  upon  the  prop- 
erty of  the  railroad^  and  by  section  2,  p.  297,  it  is  enacted 
that  the  lien  thus  created  may  be  enforced  by  a  suit 
against  the  railroad  company  in  the  circuit  court  of  the 
county  ,or  district  where  the  work,  or  some  part  thereof, 
was  done,  or  the  material,  or  some  part  thereof  was 
delivered.  Section  3,  p.  297,  of  the  act,  provides 
that  subcontractors,  mechanics,  laborers,  or  other  per- 
•  sons  employed  by  the  principal  contractor  in  doing  any 
part  of  the  work  on  the  railroad,  or  a  materialman  who 
furnishes  material  for  such  work,  shall  have  a  lien  from 
the  date  that  the  work  is  done  or  materials  furnished, 
where  the  principal  contractor  refuses  payment  of  their 
claims,  and,  upon  giving  notice  in  writing  to  the  rail- 
road company,  such  person  has  a  prior  and  superior  lien 
on  the  amount  due  from  the  railroad  company  to  the 
principal  contractor,  which  continues  for  ninety  days 
from  the  date  of  the  service  of  the  notice,  and  until  the 
termination  of  any  suit  commenced  within  the  time  to 
enforce  it,  either  in  the  circuit  court,  or  before  any  jus- 
tice of  the  peace  of  the  county  having  jurisdiction  of  the 
amount  involved. 

So,  it  is  apparent,  if  complainants  rested  their  claim 
alone  on  the  act  of  1883,  the  bill  was  clearly  demurrable. 
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as  under  that  act  the  chancery  court  had  no  jurisdiction 
to  enforce  such  a  lien,  whether  it  be  a  principal  or  a 
subcontractor's  lien.  It  is  evident,  however,  that  par- 
ties engaged  in  doing  work  in  the  construction  of  rail- 
roads were  not  satisfied  with  this  act,  and  so  in  1891  an 
amendatory  act  was  passed ;  it  being  chapter  98,  p.  215, 
of  the  published  acts  of  that  year.  This  act  is  entitled 
"An  act  providing  a  prior  lien  for  and  giving  greater 
security  to  contractors,  subcontractors,  laborers^  ma- 
terialnoien,  engineers  and  all  other  persons  romdering 
valuable  and  necessary  services,  professional  or  other- 
wise, in  the  erection,  construction,  repairs  and  equipping 
of  any  railroad  in  this  State,  and  to  amend  chapter  220 
of  an  act  passed  March  29,  1883,  entitled:  ^An  act  to 
protect  contractors  .  .  .  who  perform  work  or  fur- 
nish materials  for  the  construction  or  repair  of  a  rail- 
road.' "  The  title  indicates  a  purpose  on  the  part  of  the 
legislature  to  cover  the  whole  field  oi  railroad  construc- 
tion work,  and  provide  a  remedy  for  all  classes  of  per- 
sons engaged  in  such  work.  Section  1  of  the  act  amends 
section  3  of  the  act  of  1883,  and  provides  a  lien  for  "every 
subcontractor,  laborer,  materialman  or  other  person 
who  performs  any  part  of  the  work  on  a  railroad  road- 
way.'' The  lien  thus  given  is  on  "the  railroad,  its  fran- 
chises or  property,"  whereas,  under  the  section  amended, 
there  existed  a  lien  in  favor  of  such  persons  only  upon 
the  amount  due  the  principal  contractor  from  the  rail- 
road at  the  time  notice  was  given.  Section  2  enacts  that 
the  lien  provided  for  in  the  act  may  be  enforced  bgr  a 
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suit  either  in  the  circuit  or  the  chancery  court  Sec- 
tion 8  provides  ^^that  the  plaintiff  shall  set  out  in  his 
declaration  or  biU,  as  the  case  may  be,  •  •  •  the 
work  done,  services  rendered,  or  material  furnished,  the 
amount  claimed  therefor,  the  nature  and  substance  of 
any  contract  made  with  such  railroad  company  or  any 
contractor  or  construction  company  or  subcontractor, 
as  the  case  may  be."  While  it  is  true  that  neither  this 
last  section,  nor  any  other  section  in  this  act^  provides  a 
lien  for  the  person  who  contracts  directly  with  the  rail- 
road company,  yet  it  would  seem  that  the  necessary  im- 
plication of  the  terms  used  in  the  caption  and  in  section 
3  is  that  the  principal  contractor  was  within  the  intent 
of  the  l^islature  in  the  passage  of  this  act.  That  he 
was,  we  have  no  doubt  and  that  he  is  protected  to  the 
same  extent  as  are  all  other  persons,  when  the  original 
and  amendatory  act  are  read  together,  we  think,  is  be- 
yond all  serious  question.  These  two  acts,  when  taken 
as  a  whole,  accomplish  the  legislative  intent,  and  furnish 
a  remedy  for  every  person  doing  work  or  furnishing 
material  in  railroad  construction,  whether  the  contract 
under  which  the  w^ork  was  done  or  the  materials  fur- 
nished was  made  with  the  railroad,  or  with  one  who  had 
such  a  contract.  That  they  must  be  read  together,  and 
as  a  whole,  is  well  settled  by  all  the  authorities. 

Mr.  Black,  in  his  excellent  work  on  the  Intrepretation 
of  Laws,  section  130,  says :  ^^An  amendment  of  a  statute 
by  a  subsequent  act  operates  precisely  as  if  the  subject- 
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matter  of  the  amendment  had  been  incorporated  in  the 
prior  act  at  the  time  of  its  publication,  so  far  as  r^ards 
any  action  had  after  the  amendment  is  made.  For  it 
must  be  remembered  that  the  amendment  becomes  a  part 
of  the  original  act,  whether  it  be  the  change  of  a  word, 
figure,  line,  or  entire  section,  or  a  recasting  of  the  whole 
language."  The  author  cites  many  cases  in  support  of 
his  text,  which  it  is  unnecessary  to  refer  to,  as  we  re- 
gard it  as  a  settled  canon  of  intrepretation  that,  within 
proper  limitations,  the  two  acts  are  to  be  read  as  one; 
i.  e.,  the  original  act  is  to  be  read  as  if  it  contained  the 
provisions  of  the  amendatory  act,  as  to  all  authorized 
actions  occurring  after  the  passage  of  the  latter.  Sedg- 
wick on  the  Construction  of  Statutory  and  CJonstitu- 
tional  Law,  p.  68;  Sutherland  on  Stat  Gonstr.  section 
133. 

So  we  have,  reading  these  acts  as  a  whole,  an  orig- 
inal contractor  provided  for  by  section  1  of  the  act  of 
1883,  with  section  2  of  the  amendatory  act  giving  such 
contractor,  as  all  other  parties  embraced  within  it,  the 
right  to  enforce  his  lien  by  resorting  either  to  the  circuit 
or  the  chancery  court. 

This  interpretation  gives  full  scope  to  the  legislative 
intent  in  enacting  an  amendatory  statute  as  declared  in 
its  caption  already  set  out.  We  think  to  hold  that  a 
principal  contractor  was  confined  to  the  circuit  court, 
while  every  subcontractor  doing  work  on  or  for  the  rail- 
road could  resort  to  that  court  or  the  chancery  court, 
at  his  option,  would  be  an  anomaly,  in  view  of  the  two 
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acts  and  the  rule  of  intrepretation  referred  to,  which  we 
are  not  called  upon  to  create  or  enforce. 

This  holding,  we  think,  disposes  of  the  whole  casa 
But  granting,  however,  as  is  assumed  by  the  defendant^ 
that  the  court  of  chancery  appeals  finds  upon  the  evi- 
dence in  the  case  that  the  complainants  were  not  prin- 
cipal contractors^  but  subcontractors  of  the  Cumberland 
Construction  Company,  which  had  a  contract  with  the 
railroad  company  for  doing  the  work,  which  was  subleit 
to  the  complainants,  then  such  finding  raises  the  next 
assignment  of  error.  Under  section  1  of  the  act  of  1891, 
notice  by  a  subcontractor  must  be  given  within  ninety 
days  after  the  completion  of  the  work  done  by  him  for 
the  railroad  company  that  a  lien  for  the  work  so  done 
is  claimed;  specifying  in  the  face  of  the  notice  the 
character  of  the  work  done,  and  the  value  thereof.  The 
court  of  chancery  appeals  finds  that  complainants  gave 
the  notice  required  by  this  section,  but  in  doing  so  erron- 
eously stated  that  the  balance  due  for  such  work  was 
about  f  13,000.  The  original  bill  filed  by  complainants 
contained  the  same  erroneous  statement.  Subsequently, 
by  leave  of  court,  an  amended  bill  was  filed,  in  which  it 
was  sought  to  correct  this  error ;  and  in  this  it  was  al- 
lied that  the  balance  due  was  the  sum  of  |23,000  in- 
stead of  113,000,  and  the  court  was  asked  to  enforce  a 
lien  on  the  railroad  property  for  that  amount,  with  in- 
terest upon  it.  The  original  and  amended  bills  were 
answered  by  the  defendant,  the  railroad  company,  in 
which  it  denied  any  indebtedness  whatever  to  the  com- 
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plainants,  save  in  the  sum  of  about  fl^SOO,  which  it  tend- 
ered and  paid  into  the  court.  In  these  answers  no  ques- 
tion was  made  upon  the  notice.  For  the  first  time,  an 
objection  was  made  in  the  court  of  chancery  appeals  that, 
whatever  might  be  the  claim  of  complainants,  yet  th^ 
were  bound  to  the  terms  of  their  notice,  so  that  no  re- 
covery could  be  made  by  them  in  excess  of  the  sum  of 
113,000,  which  they  had  stated  in  this  notice  to  be  the 
amount  due  them.  The  court  of  chancery  appeals  held 
that  this  objection  came  too  late,  and,  finding  an  amount 
in  excess  of  that  claimed  as  originally  due,  pronounced  a 
decree  for  the  amount  really  due;  and  its  action  in  this 
regard,  it  is  insisted,  was  error. 

We  think  there  was  no  error  in  this.  The  object  of 
the  notice  required  by  the  statute  is  to  apprise  the  rail- 
road company  of  the  amount  claimed,  and  thus  put  it  in 
a  position  where  it  can  protect  itself  against  overpay- 
ments to  the  original  contractor.  While  it  performs 
this  important  function,  yet,  like  any  other  baiefit,  it 
may  be  waived  by  the  party  in  whose  interest  it  is 
created.  And  a  waiver  can  very  well  be  assumed  unless 
a  timely  objection  is  made  to  the  notice.  Such  objec- 
tion, we  think,  comes  too  late  when  made  for  the  first 
time  on  appeal.  In  Shenandoah  Valley  Railroad  Go.  v. 
Miller^  80  Va.,  821,  it  was  insisted  in  the  supreme  court 
that  there  was  no  lien,  because  notice  required  by  the 
statute  was  not  served  on  the  proper  person,  and  the 
notice  itself  defective,  because  it  did  not  contain  a  cor- 
rect statement  of  the  amount  due  the  subcontractor 
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from  the  principal  contractor,  as  required  by  the 
statute.  The  court  said  that  neeither  objection  could 
be  maintained,  because  not  raised  in  the  court  below. 
Said  the  court:  "If  the  company  desired  to  rely  upon 
them,  it  should  have  brought  them  to  the  attention 
of  the  circuit  court,  and,  not  having  done  so,  clearly 
it  is  now  too  late  to  raise  them  here.  The  object 
of  the  notice  is  to  apprise  the  owner  of  the  subcontrac- 
tor's claim,  and  to  warn  him  against  making  payment 
to  the  general  contractor,  and  if  the  notice  be  for  any 
reason  defective,  or  if  it  be  not  properly  served,  it  is  the 
undoubted  privilege  of  the  owner,  in  a  suit  or  action 
against  him  by  the  contractor,  to  defend  on  that  ground ; 
but  these  defects  or  objections  he  may  waive,  as  in  the 
present  case  was  done,  by  .  .  .  not  objecting  in  the 
circuit  court  to  the  introduction  in  evidence  before  the 
jury  of  a  copy  of  the  written  notice  served  by  the  plain- 
tiff, with  the  return  thereof,  and,  having  thus  waived 
them,  their  right  to  insist  upon  them  now  is  gone." 

To  the  same  effect  are  Wheeler,  Osgood  &  Co.  v.  Ralph, 
4  Wash.,  617, 30  Pac,  709 ;  Fire  Extinguisher  Co.  v.  Car- 
pet Works,  199  Pai)  647,  49  Atl.,  366;  Holmes  v.  Budd, 
11  Iowa,  186. 

But  it  is  insisted  for  the  appellant  that  the  objection 
to  the  notice  raises  not  merely  a  question  of  its  suffi- 
ciency, but  goes  to  the  point  that  there  was  no  notice 
that  complainants  claimed  a  lien  for  the  difference  be- 
tween the  amount  stated  in  the  notice  and  the  amount 
decreed  in  their  favor  by  the  courts  below. 
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It  is  obvioas,  howeyer,  that  the  objection  is  at  last 
based  on  the  proposition  that  the  notice  was  not  snlH- 
cient  to  entitle  complainant  to  a  lien  for  the  fnll  amount 
claimed  in  the  amended  bill.  This  objection,  however, 
was  one  which  the  defendant  could  avail  itself  of  in  its 
answer  to  the  amended  bill.  Having  failed  to  do  it  then, 
we  think  it  must  be  taken  that  it  waived  its  right  to  make 
such  objection,  and  will  not  be  allowed  to  raise  it  after 
the  cause  had  reached  this  court. 

We  think  that  neither  assignment  of  error  by  the  de- 
fendant company  is  well  taken,  and  the  decree  of  the 
court  of  chancery  appeals  is  therefore  affirmed. 
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Continental  Fire  Insurance  Co.  v.  Whitaker  &  Dil- 

LARD. 

{Nashville.     December  Term,  1903!) 

1.  IHSX7BAHCE,  Statute  as  to  noncMsessment  inaurance  is  not 
yidotis  class  leg^islation,  and  is  valid  under  police  powers. 
The  statute  providing  that  no  misrepresentations  or  warranty, 
unless  made  with  actual  intent  to  deceive^  os  unless  the  risk 
of  loss  is  thereby  Increased,  shall  defeat  or  avoid  an  Insurance 
policy,  is  not  vicious  class  legislation,  but  is  a  valid  exercise 
of  the  police  power,  though  It  applies  only  to  nonassessment 
insurance  companies,  and  does  not  apply  to  assessment  insur- 
ance companies,  and  is  not.  for  such  reason,  unconstitutional. 
(Post,  pp.  156-162.) 

Code  cited  and  construed:    Sec.  3306  (S.). 

Acts  cited  and  construed:    1895,  ch.  160,  sec.  22. 

Cases  cited  and  approved:  Light  v.  Insurance  Co.,  105  Tenn.,  480; 
Insurance  Co.  v.  Stalllngs,  2  Cates,  1;  Insurance  Co.  v.  Bank  & 
Trust  Co.,  72  Fed.,  413;  White  v.  Insurance  Co.,  4  Dill.  (Mo.), 
177;  Society  v.  Clements,  140  U.  8.,  226;  Wall  v.  Society  (C. 
C),  32  Fed..  273;  Insurance  Co.  v.  State,  153  U.  S.,  446;  Reilly 
V.  Insurance  Co.,  48  Wis.,  449;  Insurance  Co.  v.  Leslie,  47 
Ohio  St,  409;  Hermany  v.  Association,  151  Pa.,  17,  24;  Albert 
V.  Insurance  Co.,  122  N.  C,  92;  Insurance  Co.  v.  Rudwig,  80  Ky., 
223  (overruling  Insurance  Co.  v.  Curry,  13  Bush,  812);  White 
V.  Society,  163  Mass.,  108;  Hogan  v.  Insurance  Co.,  164  Mass., 
448-450. 

S.    8AMB.  Nonassessment  only  embraced  in  Acts  1895,  ch.  160. 
Nonassessment  insurance  companies  of  all  kinds  are  embraced 
in  Acts  1895«  ch.  160;  but  no  assessment  company  is  embraced 
in  said  act    (Post,  pp.  157-158.) 
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AcU  cited  and  construed:    1895,  ch.  160,  sees.  9,  10,  13,  22;  1895, 
ch.  220;  1887,  ch.  178. 

8.  SAKE.  Failure  to  observe  fire-proof  safe  clause  does  not  avoid 
policy. 
A  covenant  and  warranty  contained  in  a  fire  insurance  policy  and 
in  the  application  therefor  that  the  insured  will  keep  his  books 
of  accounts  and  inventories  securely  locked  in  a  fire-proof  safe 
at  night,  and  when  the  building  is  not  actually  open  for  bus^ 
iness,  in  some  place  not  exposed  to  fire  which  would  destroy 
the  building,  fall  directly  within  the  terms  of  the  statute 
providing  that  no  warranty  made  in  the  negotiation  of 
a  contract  or  policy  of  insurance,  or  In  the  application  there- 
for, shall  defeat  or  avoid  the  policy,  unless  made  with  actual 
intent  to  deceive,  or  unless  the  risk  of  loss  is  thereby  increased; 
and  a  policy  is  not  rendered  void  by  such  covenant  and  war- 
ranty.   iP09t,  pp.  162-164.) 

Code  cited  and  construed:     Sec.  3306  (S.). 

Acts  cited  and  construed:    1895,  ch.  160,  sec.  22. 

4.  SAME.  Testimony  showing  that  correct  statements  of  Insured 
were  put  down  wrong  by  agent  of  insurer  exonerates  in- 
sured. 
Where  the  applicant  for  insurance  states  a  matter  truly  to  the 
agent  of  the  insurance  company,  but  the  agent  puts  it  down 
wrong,  and  the  application  is  signed  by  the  applicant  without 
reading  same,  it  is  competent  to  prove  such  facts,  notwithstand- 
ing the  application,  and  when  such  facts  are  proved,  the  insured 
is  exonerated  from  the  charge  of  misrepresentation.  {Pott,  p. 
165.) 

Cases  cited  and  approved:    Insurance  Co.  v.  Sorrels.  1  Baz.,  352; 
Insurance  Co.  v.  Bank,  88  Tenn.,  369;   McCarthy  v.  Catholic 
Knights,  102  Tenn.,  345,  352;  Light  v.  Insurance  Co.,  106  Tenn.,. 
480;  Insurance  Co.  v.  Estes.  106  Tenn.,  472. 
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0.  BAKB.  Same.  Oaae  in  Jads^ment  as  to  legal  title  being  in 
ilrm,  when  in  one  member  only. 
Wbere  the  legal  title  or  property  insnred  Is  In  one  member  of 
the  flrm«  and  not  in  the  firm,  and  the  agent  of  the  insuranc<» 
company  is  so  informed,  but  he  puts  it  down  in  the  application 
as  belonging  to  the  flrm«  which  application  is  signed  without 
being  read,  testimony  is  competent  to  show  the  truth  and  to 
exonerate  the  insured  from  the  charge  of  misrepresentation. 
lP09t,  f»p.  165-166.) 

See  citations  under  headnote  4. 

6.  SAXB.    Same.    Oaae  in  judgment  as  to  incambrances. 
Where  the  insured  makes  no  statements  as  to  incumbrances,  and 

signs  the  application,  written  by  the  agent  of  the  insurance  com- 
pany, without  reading  it,  he  is  not  guilty  of  misrepresentation, 
though  the  application  erroneously  states  that  there  were  no 
incumbrances  on  the  property.    {Post,  pp.  166-166.) 

See  citations  under  headnote  4. 

7.  BAKB.    Misrepresentations  as  to  incambrances,  such  as  liens, 
do  not  avoid  policy. 

Kisrepresentation  as  to  incumbrances  will  not  avoid  a  policy 
of  insurance,  because  incumbrances  or  liens  do  not  increase  the 
risk,  as  the  secured  debt  would  remain  after  the  destruction  of 
the  property.    iPo9t,  p.  166.) 

Cases  cited  and  approved:  Light  v.  Insurance  Co.,  105  Tenn.,  480; 
Insurance  Co.  v.  Estes,  106  Tenn.,  472. 

8.  SAMS.    Delay  in  furnishing  proo£i  of  loss  does  not  defeat 
suit,  when. 

An  action  may  be  maintained  upon  an  insurance  policy  providing 
that  notice  and  proofs  of  loss  must  be  furnished  within  certain 
time  after  loss«  but  not  imposing  a  forfeiture  for  failure  to 
furnish  them  within  the  prescribed  time,  though  they  are  not 
furnished  until  after  the  time  limited,  but  are  furnished  prior 
to  the  suit,  and  this  is  true  though  the  policy  provides  that  no 
action  can  be  maintained  until  after  a  full  compliance  with  such 
requirement    (Post,  pp.  166-168.) 
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Cases  cited  and  approyed:  Steele  v.  Insurance  Co.,  93  Mich.,  81; 
Hall  V.  Insurance  Co.,  90  Mich.,  403;  Tubhs  ▼.  Insurance  Co.,  84 
Mich.,  646;  Rynalski  y.  Insurance  Co.,  96  Mich.,  3^6;  Insurance 
Co.  V.  Brown  (Ky.),  29  S.  W.,  313;  Vanglndertaelen  v.  Insur- 
ance Co.,  82  Wis.,  112;  Flatley  y.  Insurance  Co.,  95  Wis.,  618; 
Kahnweller  y.  Insurance  Co.  (C.  C),  57  Fed.,  562;  Insurance 
Co.  y.  Downs,  90  Ky.,  236;  Insurance  Association  y.  Byans,  102 
Pa.,  281;  Taber  y.  Insurance  Co.,  124  Ala.,  681;  Rheims  y.  In- 
surance Co.,  39  W.  Va.,  672;  Shell  y.  Insurance  Co.,  60  Mo.  App., 
644;  Insurance  Go.  y.  Mattingly,  77  Tex.,  162. 

9.  SAMB.  Statute  imposing  penalties  lor  bad  iCaith  litigation  is 
constitutional  and  valid. 
A  statute  Imposing  a  penalty  not  exceeding  twenty-fiye  per  cent, 
upon  insurance  companies  refusing,  not  in  good  faith,  to  pay 
their  policies,  and  on  the  insured  for  bringing  suit  not  in  good 
faith,  is  constitutional  and  yalid.  There  is  such  difference 
between  insurance  business  and  other  kinds  of  business  as  to 
Justify  such  statute.    (Post,  pp.  168-175.) 

Act  cited  and  construed:    1901,  ch.  141,  sees.  1  and  2. 

Constitution  of  the  United  States  cited  and  construed:  14th 
amendment 

Cases  cited  and  approyed:  Insurance  Co.  y.  Daggs,  172  U.  S., 
557;  Insurance  Co.  y.  Warren,  181  U.  S.,  73;  Association  y.  Met- 
tler,  185  U.  S.,  308;  Insurance  Co.  y.  Lewis,  187  U.  S.,  335;  In- 
surance Co.  y.  Dobney,  189  U.  S.,  301. 


FROM  BEDFORD. 


Appeal  from  the  Circuit  Court  of  Bedford  County. 
W.  C.  Houston,  Judge. 
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Thomas  R.  Myers,  for  Insurance  Co. 

W.  B.  Bates  and  B.  D.  Kingree,  for  TMiitaker  &  Dil- 
lard. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

This  suit  was  brought  by  Whitaker  &  Dillard,  the 
-defendants  in  error,  in  the  circuit  court  of  Bedford 
<jounty,  against  the  Continental  Fire  Insurance  Com- 
pany, seeking  to  recover  on  a  policy  issued  by  that  com- 
pany to  them  on  May  21, 1901,  insuring  a  storehouse  at 
the  sum  of  |100,  with  fixtures  therein  at  |100,  and  a 
stock  of  merchandise  therein  at  |1,500 ;  in  all  |1,700. 

The  property  was  destroyed  by  fire  on  September  9, 
1903. 

The  case  was  tried  at  the  August  term,  1903,  of  Bed- 
ford circuit  court,  when  the  jury  rendered  a  verdict  of 
|1,700,  the  full  amount  of  the  policy,  and  for  the  addi- 
tional sum  of  |250  attorney's  fees,  under  Acts  1901,  p. 
248,  c  141. 

The  insurance  company  has  appealed  and  assigned 
errors. 

The  first  error  assigned  is  that  there  is  no  evidence 
to  sustain  the  verdict  Under  this  are  comprehended 
the  following  points,  viz :  That  the  defendants  in  error 
warranted  that  they  owned  the  legal  title  to  the  prop- 
erty, whereas  the  testimony  shows  that  they  did  not;  that 
they  warranted  that  the  storehouse  was  unincumbered. 
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when  in  fact  it  was  heavily  incumbered ;  that  the  policy 
contained  what  is  known  as  the  '^iron-safe  clause^''  and 
the  testimony  shows  that  this  was  not  complied  with ; 
that  the  policy  provided  that  the  proofs  of  loss  should 
be  furnished  within  60  days  from  the  date  of  the  fire^ 
and  that  this  provision  was  not  complied  with.  It  is 
insisted  that  all  of  these  were  warranties  by  the  terms  of 
the  policy^  and  a  failure  to  comply  with  either  of  them 
avoided  the  policy. 

Another  assignment  raises  the  question  of  the  con- 
stitutionality of  section  22  of  the  Tennessee  Insurance 
Act  of  1896  (chapter  160,  p.  332,  of  the  Acts  of  that 
year).  This  section  is  reproduced  as  section  3306  of 
Shannon's  Code  of  Tennessee. 

Other  assignments  raise  the  question  of  the  constitu- 
tionality of  chapter  141,  p.  248,  Acts  1901. 

We  shall  consider  these  objections  in  the  following 
order: 

1.  As  to  the  constitutionality  of  section  22,  c.  160,. 
p.  332,  Acts  1895  (Shannon's  Code,  section  3306). 

This  section  reads  as  follows : 

"No  written  or  oral  misrepresentation  or  warranty 
therein  made  in  the  negotiation  of  a  contract  or  policy 
of  insurance,  or  in  the  application  therefor  by  the 
assured,  or  in  his  behalf,  shall  be  deemed  material  or 
defeat  or  void  the  policy  or  prevent  its  attaching,  unless 
such  misrepresentation  is  made  with  actual  intent  to 
deceive,  or  unless  the  matter  represented  increase  the 
risk  of  loss." 
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This  section  lias  been  twice  approved  and  applied  in 
reported  casea  Light  v.  Ins.  Co.,  105  Tenn.,  480,  58  S. 
W.,  851,  and  Hartford  Life  Ins.  Co.  v,  StalUngs  (Tenn*), 
72  S.  W.,  960.  In  both  of  these  cases  the  validity  of  the 
legislation  was  tacitly  assumed,  but  in  neithar  of  them 
was  the  question  of  constitutionality  directly  r^sed. 
Some  presumption  of  constitutionality,  of  course,  arises 
from  the  above-mentioned  decisions  applying  the  law  as 
a  valid  one ;  but  this  does  not  relieve  us  of  the  duty  of 
considering  and  determining  the  question  when  directly 
mada 

The  section  quoted  is  assailed  on  the  ground  that  it 
is  vicious  class  l^slation.  It  is  said  that  the  classifi- 
cation is  improper,  in  the  first  place,  because  the  rule 
laid  down  limiting  the  power  to  make  binding  warran- 
ties capable  of  forfeiting  the  contract  is  confined  to  in- 
surance companies  alone;  and,  in  the  second  place,  that 
it  does  not  apply  to  all  kinds  of  insurance  companies 
operating  upon  the  assessment  plan. 

The  title  of  the  act  of  which  section  22  is  a  part  (chap- 
ter 160,  p.  332,  Acts  1895)  indicates  that  it  was  passed 
for  the  purpose  of  laying  down  rules  "to  govern  and 
regulate  the  business  of  insurance'^  "other  than  life  and 
casualty  insurance  upon  the  assessment  plan.''  The 
act  applies  to  both  foreign  and  domestic  companies. 
The  generality  of  the  title,  nothing  else  appearing, 
would  justify  the  conclusion  that  it  was  intended  to 
embrace  all  kinds  of  insurance  except  life  insurance 
upon  the  assessment  plan  and  casualty  insurance  upon 
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that  plan;  thus  apparently  including  within  its  scope' 
fire  insurance  companies  upon  the  assessment  plan.  An: 
attentive  examination,  however,  of  the  body  of  the  act 
discloses  the  fact  that  its  scope  is  not  so  broad.  This 
clearly  appears  from  the  provisions  of  sections  9  and. 
10,  i^ing  the  terms  on  which  foreign  fire  companies  may 
do  business,  from  which  it  appears  that  the  act  had  iin 
contemplation  only  companies  possessing  a  capital 
stock.  The  same  appears,  in  respect  of  domestic  fire 
insurance  companies,  from  section  13.  Moreovejg^  as  to 
the  latter  the  same  result  is  reached  by  a  comparison  of 
the  act  with  chapter  220,  p.  443,  Acts  1895,  which  makes 
provision  for  the  business  of  mutual  or  assessment  fire^ 
insurance  companies  organized  or  incorporated  under 
the  laws  of  this  State.  It  does  not  appear  that  any  pro- 
vision is  made  in  either  of  the  acts  for  the  business  of 
foreign  fire  companies  of  this  character;  that  is,  those 
operating  on  the  mutual  or  assessment  plan.  The  busi- 
ness of  life  and  casualty  companies  operating  upon  this 
plan  is  provided  for  by  Acts  1887,  p.  303,  c.  178,  and 
Acts  1893,  c.  6. 

It  seems,  therefore,  that  the  classification  made  by 
chapter  160,  p.  332,  Acts  1895,  is  of  all  insurance  com- 
panies other  than  those  operating  on  the  mutual  or 
assessment  plan.  We  have,  then,  on  the  one  hand,  non^ 
assessment  companies;  on  the  other,  assessment  com- 
paniea  To  the  first  class  the  provisions  of  section  22,. 
above  copied,  apply;  to  the  second  class  they  do  not 
apply.    Is  there  a  good  reason  underlying  the  classifl- 
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cation?  We  think  there  is.  It  is  obvious^  without  go- 
ing into  the  particnlars  of  the  matter,  that  the  two 
classes  of  companies  operate  on  principles  so  radically 
different  that  different  and  distinct  regulations  are 
required  for  their  management.  Is  there  a  good  reason 
why  the  provisions  of  section  22  should  be  made  to 
apply  to  the  one  class,  and  not  to  the  other?  A  suf- 
ficient reason  seems  to  be  found  in  the  diverse 
relations  which  the  policy  holders  of  the  different  classes 
bear  to  their  respective  companies.  In  the  assessment 
companies  each  policy  holder  is  an  int^ral  part  of  the 
whole.  The  members  mutually  insure  each  other.  In 
them  is  vested  the  control  and  r^ulation  of  the  affairs 
of  the  company.  There  is,  therefore,  in  those  companies 
not  so  great  a  tendency  to  oppression,  and  to  the  abuse 
of  power,  as  in  stock  companies  organized  for  the  profit 
of  its  stockholders,  who  need  not  be  policy  holders.  It 
may  be  well  supposed  that  temptations  to  the  abuse  of 
power,  so  likely  to  arise  in  companies  of  the  latter  class, 
either  would  not  arise  at  all  in  those  of  the  former,  or, 
if  arising,  would  be  corrected  by  the  organization  itself, 
the  interest  of  each  being,  in  a  sense,  that  of  all. 

But,  aside  from  this,  if,  upon  the  second  division  of 
the  subject,  it  be  found  that  section  22  is  justified  under 
the  police  power  of  the  State,  it  would  be  immaterial 
that  the  l^slature  had  determined  to  impose  it  upon 
policies  issued  by  nonassessment  companies,  and  had  not 
chosen  to  do  the  same  thing  in  respect  of  policies  issued 
by  assessment  companies.     If  an  act  falls  under  the 
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police  power,  the  legislature  must  jndge  of  the  objects 
upon  which  the  statute  shall  operate.  The  court  can- 
not declare  it  void  on  the  ground  that  there  are,  in 
its  opinion,  other  objects  equally  deserving  of  the  atten- 
tion of  the  legislature,  which  it  has  omitted  to  notice. 

That  legislation  of  this  character  is  justifiable  under 
the  police  power,  there  can  now  no  longer  be  any  doubt 

There  was  a  similar  statute  passed  in  Pennsylvania 
on  June  23,  1885  (P.  L.  134),  reading  as  follows: 
"Whenever  the  application  for  a  policy  of  life  insur- 
ance contains  a  warranty  of  the  truth  of  the  ans- 
wers .therein  contained,  no  misrepresentation  or  untrue 
statement  in  such  application,  made  in  good  faith  by  the 
applicant  shall  effect  a  forfeiture  or  be  a  ground  of  de- 
fense in  any  suit  brought  upon  any  policy  of  insurance 
issued  upon  the  face  of  such  application,  unless  such 
misrepresentation  or  untrue  statement  relate  to  some 
matter  material  to  the  risk.''  Speaking  of  this  statute, 
in  Penn.  Mut.  Life  Insurance  Company  v.  Mechaaiic^ 
Savings  Bank  d  Trust  Co.,  72  Fed.,  413, 19  C.  C.  A.,  286, 
38  L.  R.  A.,  33,  pending  in  the  circuit  court  of  appeals 
for  the  sixth  circuit,  Taft^  J.,  said:  "That  such  stat- 
utes are  remedial  in  their  nature,  and  are  quite  within 
the  police  power  of  the  l^islature,  is  no  longer  a  debat- 
able question;"  citing  White  v.  Insurance  Co.,  4  Dill., 
177,  Fed.  Cas.,  No.  17,545 ;  Society  v.  Clements,  140  U.  S., 
226, 11  Sup.  Ct,  822,  35  L.  Ed.,  497;  Wall  v.  Assurance 
Society  (C.  0.),  32  Fed.,  273;  The  Eagle  Ins.  Co.  of  Cin- 
cinnati V.  State,  153  U.  S.,  446,  14  Sup.  Ot,  868,  38  L. 
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Ed.,  778 ;  Reilly  v.  In8.  Co.,  43  Wis.,  449,  28  Am.  Rep., 
552;  Insurance  Company  y.  Leslie,  Ail  Ohio  St.,  409,  24 
N.  E.,  1072 ;  4  Thompson  on  Corporations,  sections  5491, 
5524.  In  commenting  npon  a  similar  statute  in  Mis- 
souri, Dillon,  J.,  said:  "The  legislature  of  Missouri 
conceived,  and,  we  think,  wisely,  that  the  promises  held 
forth  to  the  assured  in  the  policies  in  general  use  were 
but  too  often  a  delusion  and  a  snare,  and,  as  the  courts 
were  powerless  to  correct  the  eyil,  it  ought  to  be  cor- 
reeled  by  statute.''  White  v.  Conn.  Mut.  Life  Ins.  Co., 
supra. 

In  speaking  of  a  similar  statute  existing  in  New 
Hampshire,  the  supreme  court  of  that  State,  through 
Foster,  C.  J.,  said:  "The  policy  and  purpose  of  the 
law  were  to  promotejionest  and  open  fair  dealing,  to  do 
equal  justice,  to  protect  the  confidence  reposed  by  the 
insured  in  those  with  whom  he  may  contract,  and  (es- 
pecially disclaiming  any  reference  to  this  defendant 
company),  to  spring  the  traps  ^concealed  in  the  mass  of 

rubbish,  before  the  unwary  traveler  shall  have  put  his 
foot  in  them,  to  prevent  and  prohibit,  in  short,  the  farce 
and  fraud  by  which  it  has  too  often  been  found  that  the 
party  apparently  insured  by  the  stipulations  written 
upon  one  side  of  a  piece  of  paper  was  uninsured  by  the 
conditions  involved  in  the  ^insurance  typography'  in- 
dorsed upon  the  other  side  of  the  same  piece  of  paper." 
See,  also,  Hermany  v.  Life  Association,  151  Pa.,  17,  24, 
24  Atl.,  1064 ;  Alhert  v.  Insurance  Co.,  122  N.  C,  92,  30 
S.  E.,  327, 65  Am.  St.  Rep.,  693 ;  Oermania  Ins.  Company 

112  Tenn^-U 
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V.  Rudmg,  80  Ky.,  223,  overruling  Farmers^  d  Drovers^ 
Ins.  Co.  V.  Curry,  13  Bush,  312,  26  Am.  Rep.,  194 ;  White 
V.  Providence  Savings  lAfe  Insurance  Society,  163  Mass., 
108,  39  N.  E.,  771,  27  L.  R.  A.,  398;  Hogan  v.  Metropoli- 
tan Life  Ins.  Co.,  164  Mass.,  448-450,  41  N.  E.,  663. 

For  the  reasons  stated,  we  hold  that  the  section  of  our 
insurance  act  quoted  above  is  not  unconstitutional. 

2.    As  to  the  iron-safe  clause. 

This  clause  in  the  policy  reads  as  follows: 

"The  following  covenant  and  warranty  is  hereby 
made  a  part  of  this  policy :  ( 1 )  The  assured  will  take 
a  complete  itemized  inventory  of  stock  on  hand  at 
least  once  in  each  calendar  year,  and  unless  such  in- 
ventory has  been  taken  within  twelve  calendar  months,, 
prior  to  the  date  of  this  policy,  one  shall  be  taken  in 
detail  within  thirty  days  of  the  issuance  of  this  policy,, 
or  this  policy  shall  be  null  and  void  from  this  date,, 
and  upon  demand  of  the  assured,  the  unearned  premium 
from  such  date  shall  be  returned.  (2)  The  assured 
will  keep  a  set  of  books,  which  shall  clearly  and  plainly 
present  a  complete  record  of  business  transactions,  in- 
cluding all  purchases,  sales  and  shipments,  both  for 
cash  and  credit,  from  date  of  inventory  as  provided  for 
in  the  first  section  of  this  clause,  and  during  the  con- 
tinuance of  this  policy.  (3)  The  assured  will  keep 
such  books  and  inventories,  and  also  the  last  preceding 
inventory,  if  such  has  been  taken,  securely  locked  in  a 
fire-proof  safe  at  night,  and  at  all  times  when  the  build- 
ing mentioned  in  this  policy  is  not  actually  open  for 
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basiness;  or,  failing  in  this,  the  assured  will  keep  such 
books  and  inventories  in  some  place  not  exposed  to  fire 
which  would  destroy  the  aforesaid  building. 

"In  the  event  of  failure  to  produce  such  set  of  books 
and  inventories  for  the  inspection  of  this  company,  this 
policy  shall  become  null  and  void,  and  such  failure  shall 
constitute  a  bar  to  any  recovery  thereon." 

The  same  thing  appears  in  substance  in  the  applica- 
tion, and  is  therein  also  denominated  a  "warranty." 

If  the  foregoing  provisions  of  the  policy  were  binding 
as  a  warranty,  and  that  warranty  should  be  strictly  con- 
strued, it  would  necessarily  follow  that  the  complain- 
ant could  not  recover,  inasmuch  as  the  testimony  fails 
to  show  that  the  provisions  referred  to  were  fully  com- 
plied with.  It  becomes  pertinent,  therefore,  to  pass 
upon  the  validity  of  the  said  provisions. 

We  are  of  the  opinion  that  the  said  provisions  fall 
directly  within  the  terms  of  section  22,  c.  160,  p.  332, 
Acts  1895.  It  is  not  insisted  that  the  representations 
contained  therein  were  made  with  actual  intent  to  de- 
ceive. It  is  also  clear  that  the  warranty,  so-called,  pur- 
porting to  be  contained  within  the  clauses  above  men- 
tioned, could  not  increase  the  risk  of  loss.  The  pro- 
visions referred  to  could  be  useful  only  in  preserving 
for  the  insurance  company,  and  for  the  insured  as  well, 
accurate  evidence  of  the  amount  of  the  goods  on  hand 
at  the  date  of  the  fire.  Such  evidence  is  no  doubt 
highly  desirable  in  all  cases,  and  so  far  the  provisions 
of  the  iron-safe  clause  are  commendable ;  and  it  cannot 
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be  doubted  that  in  every  case  a  failure  to  preserve 
books  and  papers,  if  not  satisfactorily  explained,  would 
be  a  circumstance  of  great  weight  against  the  insured 
in  estimating  the  amount  of  the  loss.  It  cannot  be  said, 
therefore,  that  the  requirements  contained  in  the  said 
iron-safe  clause  are  wholly  ineffectual  and  unimportant. 
It  is  true  that  under  the  terms  of  section  22  of  the  stat- 
ute above  referred  to,  they  cannot  be  treated  as  war- 
ranties, and  as  avofding  the  policy  for  failure  to  comply 
therewith.  The  statute  must  be  read  into  the  policy, 
and  so  much  of  the  latter  as  is  in  conflict  with  the  law 
so  laid  down,  must  be  held  as  entirely  nugatory  as  if 
never  written.  Still,  after  expunging  so  much  of  the 
language  quoted  as  undertakes  to  create  a  warranty, 
making  void  the  policy  for  failure  to  comply  therewith, 
there  yet  remains  a  rational  and  valid  agreement,  fail- 
ure to  substantially  comply  with  which  imposes  upon 
the  insured  the  duty  of  making  a  satisfactory  explana- 
tion; and  a  total  failure  to  comply  arouses  such 
grounds  of  suspicion  in  the  mind  of  the  court  as  to  re- 
quire proof  of  a  high  degree  of  certainty  to  establish 
the  amount  of  the  loss.  This  was,  in  substance,  the  view 
taken  by  this  court  in  the  case  of  /.  Valensky  v.  Conn. 
Fire  Ins.  Co.,  decided  at  Knoxville  during  the  year 
1901. 

In  the  present  case  it  appears  there  was  a  reasonable 
compliance  with  the  terms  contained  in  the  iron-safe 
clause,  and  the  testimony  clearly  shows  that  the  loss 
was  as  great  as  the  recovery  allowed  in  the  court  below. 
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3.  As  to  misrepreBentations  concerning  the  legal 
tiOe. 

The  application  states  that  the  legal  title  was  in  the 
firm  of  Whitaker  &  Dillard^  the.  assured.  The  testi- 
mony, however,  shows  that  Mr.  Whitaker  stated  the  mat- 
ter truly  to  the  agent  of  the  company — ^that  is,  that  he 
owned  the  property,  and  not  the  firm ;  but  the  agent  who 
wrote  the  application  put  it  down  in  the  manner  stated, 
and  this  application  was  never  read  over  by  eithor 
Whitaker  or  Dillard.  On  the  contrary,  trusting  to  the 
correctness  of  the  agent,  whom  they  knew  wdl,  they 
signed  it  without  reading  it.  It  has  been  held  in  this 
Btate  that  it  is  competent  to  introduce  such  testimony, 
notwithstanding  the  application,  and  that,  upon  such 
facts  being  proven,  the  insured  is  exonerated  from  the 
charge  of  misrepresentation.  Insurance  Co.  v.  Sorrels, 
1  Baxt.,  352,  25  Am.  Bep.,  780;  Insurance  Co.  v.  Nor 
iional  Bank,  88  Tenn.,  369,  12  S.  W.,  915 ;  McCarthy  v. 
Catholic  Knights,  102  Tenn.,  345,  352,  52  S.  W.,  142, 
and  authorities  cited.  See,  also.  Light  v.  Insurance  Co., 
105  Tenn.,  480,  58  S.  W.,  851,  and  Insurance  Co.  v. 
Estes,  106  Tenn.,  472,  62  S.  W.,  149,  82  Am.  St.  Eep., 
892,  52  L.  E.  A.,  915. 

4.  As  to  the  incumbrance  upon  the  storehouse. 
The  application  states  that  there  were  no  incum- 

brances>  but  the  testimony  shows  that  the  storehouse 
and  the  lot  on  which  it  was  situated  were  heavily  in- 
cumbered. 
The  policy  was  not  avoided  by  this  conflict  between 

the  application  and  the  facts  as  existing  at  the  time,  for 
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the  reason  stated  in  the  preceding  division^  namely,  be- 
cause it  appears  that  the  application  was  written  by 
the  company's  agent,  and  was  not  read  over  by  the  ap- 
plicants; and,  further,  that  they  did  not  in  fact  make 
any  statement  to  the  agent  that  the  property  was  unin- 
cumbered. Moreover,  it  was  held  in  the  two  cases  last 
cited  that  a  misrepresentation  as  to  incumbrances  would 
not  avoid  the  policy,  because  such  liens  do  not  increase 
the  risk,  as  the  secured  debt  would  remain  after  the  de- 
struction of  the  property.  Light  v.  Insurance  Com- 
pany,  supra,  and  Insurance  Company  v.  Estes,  supra. 

5.    As  to  the  proofs  of  loss. 

The  policy  contains  the  following:  "The  sum  for 
which  this  company  is  liable  pursuant  to  this  policy 
shall  be  payable  sixty  days  after  notice,  ascertainment, 
estimate,  satisfactory  proof  of  the  loss  having  been  re- 
ceived by  this  company  in  accordance  with  the  terms  of 
the  policy.    ...     If  fire  occur  the  insured  shall    . 

.  .  within  sixty  days  after  the  fire,  unless  such  time 
is  extended  in  writing,"  make  proofs  of  loss.  "The  loss 
loss  shall  not  become  payable  until  sixty  days  after  the 
notice,  ascertainment,  estimate,  and  satisfactory  proof 
of  the  loss  herein  required,  have  been  received  by  this 
company,"  etc.  "No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim,  shall  be  sustainable  in  any  court 
of  law  or  equity,  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements,  nor  unless 
commenced  within  twelve  months  after  the  fire." 

No  forfeiture  is  provided  for  in  the  policy  for  failure 
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to  furnish  the  proofs  of  loss  within  sixty  days  next  after 
the  fire,  although  there  are  many  other  acts  referred  to 
in  the  policy,  and  omissions  also  referred  to  therein,  for 
which  forfeitures  are  provided. 

In  the  present  case  the  proofs  of  loss  were  furnished 
within  sixty-nine  days  after  the  fire,  but  not  within  sixty 
days.  The  suit  was  not  brought  until  the  expiration  of 
sixty  days  from  the  filing  of  the  proofs  of  loss,  and  it 
was  brought  within  twelve  months  after  the  fire. 

The  rule  laid  down  in  Joyce  on  Insurance  applicable 
to  this  state  of  facts  is  as  follows : 

"If  a  policy  of  insurance  provides  that  notice  and 
proofs  of  loss  are  to  be  furnished  within  a  certain  time 
after  loss  has  occurred,  but  does  not  impose  a  forfeiture 
for  failure  to  furnish  them  within  the  time  prescribed, 
and  does  imjwse  forfeiture  for  a  failure  to  comply  with 
other  provisions  of  the  contract,  the  insured  may,  it  is 
held,  maintain  an  action,  though  he  does  not  furnish 
proofs  within  the  time  designated,  provided  he  does 
furnish  them  at  some  time  prior  to  commencing  the  ac- 
tion upon  the  policy.  And  this  has  been  held  to  be  true 
even  though  the  policy  provide  that  no  action  can  be 
maintained  until  after  a  full  compliance  with  all  the 
requirements  thereof." 

We  regard  this  as  a  sound  statement  of  the  law,  and 
adopt  it.  It  is  supported  by  numerous  authorities. 
Steele  v.  Oermm  Ins.  Co.,  93  Mich.,  81,  53  N.  W.,  514, 
18  L.  R.  A.,  85 ;  Hall  v.  Concordia  F.  Insurance  Co.,  90 
Mich.,  403,  51  N.  W.,  524;  Tubhs  v.  Dwelling  House 
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Ins.  Co.,  84  Mich.,  646,  48  N.  W.,  296 ;  Bynaiski  v.  Ins. 
Co.,  96  Mich.,  395,  55  N.  W.,  981 ;  Germm  Ins.  Co.  v. 
Broum  (Ey),  29  S.  W.,  313 ;Vangindertaelen  v.  Phoenix 
Insurwnce  Compwn/y,  82  Wis.,  112,  51  S.  W.,  1122,  33 
Am.  St  Bep.  29;  Flatley  y.  Phoenix  Inswrwnce  Com- 
pany, 95  Wia,  618,  70  N.  W.,  828;  Kahnweiler  v. 
Phoenix  Insurance  Company  (0.  C),  57  Fed.,  562; 
Kenton  Ins.  Co.  v.  Doums,  90  Ky.,  236,  13  S.  W., 
882 ;  Coventry  Mut.  Live  Stock  Ins.  Association  v.  Ev- 
ans, 102  Pa.,  281;  Taher  v.  Royal  Ins.  Co.,  124  Iowa, 
681,  98  N.  W.  — ;  Bheims  v.  Standard  F.  Ins.  Co.,  39 
W.  Va.,  672,  20  S.  E.,  670;  Shell  v.  German  Insurance 
Co.,  60  Mo.  App.,  644 ;  Sun  Mut.  Ins.  Company  v.  Mat- 
tmgly,  11  Tex.,  162,  13  S.  W.,  1016. 

We  are  of  opinion,  therefore,  that  the  case  of  defend- 
ants in  error,  was  not  barred  by  their  failure  to  furnish 
the  proofs  of  loss. 

6.  As  to  the  constitutionality  of  chapter  141,  p.  248, 
Acts  1901. 

This  act,  so  far  as  necessary  to  be  quoted,  reads  as 
follows : 

^^Section  1.  The  several  insurance  companies  of  this 
State,  and  foreign  insurance  companies,  and  other  cor- 
porations, firms,  or  persons  doing  insurance  business  in 
this  State,  in  all  cases  when  a  loss  occurs  and  they  re- 
fuse to  pay  the  same  within  sixty  days  after  a  demand 
shall  have  been  made  by  the  holder  of  said  policy  on 
which  said  loss  occurred,  shall  be  liable  to  pay  the  holder 
of  said  policy,  in  addition  to   the   loss   and   interest 
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thereon^  a  Bom  not  exceeding  twenty-five  per  cent  on  the 
liability  for  said  loss:  provided,  that  it  shall  be  made 
to  appear  to  the  court  or  jury  trying  the  case  that  the 
refusal  to  pay  said  loss  was  not  in  good  faith,  and  that 
sach  failure  to  pay  inflicted  additional  expense,  loss  or 
injury  upon  the  holder  of  said  policy:  and,  provided, 
further,  that  said  additional  liability  within  the  limit 
prescribed  shall,  in  the  discretion  of  the  court  or  jury 
trying  the  case;^  be  measured  by  the  additional  expense, 
loss  and  injury  thus  entailed. 

''Sec.  2.  In  the  event  it  shall  be  made  to  appear  to 
the  court  or  jury  trying  the  cause  that  the  action  of 
said  iK>licy  holder  in  bringing  said  suit  was  not  in  good 
faith,  and  recovery  under  said  policy  shall  not  be  had, 
said  policy  holder  shall  be  liable  to  such  insurance  com- 
panies, corporations,  firms,  or  persons  in  a  sum  not  ex- 
ceeding twenty-five  per  cent,  of  the  amount  of  loss 
claimed  under  said  policy :  provided,  that  such  liability, 
within  the  limits  prescribed,  shall,  in  the  discretion  of 
the  court  or  jury  trying  the  cause,  be  measured  by  the 
additional  expense,  loss  or  injury  infiicted  upon  said 
insurance  companies,  corporations,  firms  or  persons  by 
reason  of  said  suit.'' 

It  is  insisted  that  the  foregoing  act  is  unconstitu- 
tional, because  no  other  business  except  that  of  insur- 
ance is  onerated  in  a  similar  manner.  This  objection 
assumes  that  there  is  no  such,  difference  between  insur- 
ance business  aud  other  kinds  as  would  justify  a  differ- 
ent r^ulation  in  respect  of  the  former;  and,  further- 
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more,  that  there  can  be  no  burden  placed  by  law  upon 
one  business  Which  is  not  at  the  same  time  imposed  upon 
all  other  kinds.  Both  assumptions  are  unsound — ^un- 
derstanding by  the  use  of  the  term  "burdens"  in  the 
latter  assumption,  matters  in  the  nature  of  regulations. 
We  need  not  discuss  the  second  division  of  the  inquiry. 
It  seems  clear  that  there  is  a  sufficient  difference  be- 
tween insurance  contracts  and  others  to  authorize  the 
provisions  of  the  statute.  No  one  would  carry  insur- 
ance except  for  the  indemnity  that  contracts  of  this 
character  provide.  The  burden  is  a  heavy  one,  and  an 
enormous  tax  upon  individual  incomes  and  upon  the 
whole  country  sb  well.  This  heavy  sacrifice  is  endured 
through  long  series  of  years,  with  the  just  expectation 
that  upon  the  maturity  of  the  contract,  insurance  com- 
panies will  promptly  and  honestly  comply  with  their 
agreement  to  pay  the  indemnity;  and  this  payment  is 
usually  of  very  great  importance  to  policy  holders,  not 
only  in  the  respect  of  the  amount  involved,  but  also  in 
the  promptness  of  the  payment  The  maturity  of  these, 
contracts  most  generally  arrives  when  the  beneficiary 
of  them  are  in  dire  need.  A  man's  dwellinghouse  has 
been  destroyed,  and  he  has  no  means  of  providing 
shelter  for  his  family.  His  storehouse  and  goods  have 
been  consumed  by  fire,  and  his  business  is  ruined  unless 
he  can  promptly  recover  his  insurance.  The  head  of 
a  family  dies,  and  his  widow  and  little  ones  are  left 
without  the  means  of  support,  unless  they  can  promptly 
obtain  the  relief  which  the  husband  and  father  pro- 
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vided  for  them  through  long  years  of  toil  and  sacrifice  in 
paying  Insurance  premiums.  When  people,  under  such 
conditions,  are  met  by  heartbreaking  delays  induced  by 
the  attempt  of  the  companies  to  enforce  upon  them 
through  litigation  the  technical  defenses  crouched  in 
the  jungle  of  fine  print  with  which  these  policies  are 
overgrown,  and  they  are  compelled  to  employ  counsel 
and  undergo  other  expense  to  enable  them  to  maintain 
their  rights  and  secure  a  just  settlement  on  a  fair  and 
reasonable  basis,  it  is  neither  unconstitutional,  nor  im- 
proper from  any  point  of  view,  that  the  legislature 
should  pass  a  law  one  of  the  purposes  of  which  is  to 
protect  the  policy  holder  from  the  expenses  so  made 
necessary  by  the  action  of  the  insurance  company  when 
it  shall  be  made  to  appear  that  the  defense  is  not  made 
in  good  faith.  Evenhanded  justice  is  dispensed  to  the 
companies  in  the  second  section,  which  provides  for  a 
similar  recovery  of  expenses  in  their  favor  against  the 
policy  holder  if  it  shall  appear  that  he  has  not  brought 
suit  in  good  faith. 

Statutes  even  more  stringent  than  our  own,  in  that 
they  do  not  contain  the  compensating  provisions  of  the 
second  section  of  our  act,  have  been  sustained  as  con- 
stitutional by  the  supreme  court  of  the  United  States. 
These  statutes  are  set  out  and  discussed  in  the  following 
-cases:  Fidelity  Mut.  Life  Ass^n  of  Philadelphia  v. 
Mettler,  185  U.  S.,  308,  22  Sup.  Ct.,  662,  46  L.  Ed.,  922 ; 
Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.,  335,  23  Sup.  Ct, 
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126,  47  L,  Ed.,  204;  Farmers  d  Merchants  Ins.  Com- 
pany V.  Doibney,  189  U.  S.,  301,  23  Sup.  Ot.,  565,  47  L. 
Ed.,  821. 

We  shall  refer  especially  to  only  the  latest  of  these 
cases.  In  that  case  the  supreme  court  had  before  it  a 
statute  of  Nebraska,  the  forty-fifth  section  of  which  was 
as  follows:  ^^The  court,  upon  rendering  judgment 
against  an  insurance  company  upon  any  such  policy  of 
insurance,  shall  allow  the  plaintiff  a  reasonable  sum  as 
an  attorneys'  fee  to  be  taxed  as  part  of  the  costs.'*  Comp. 
St.  1903,  c.  43. 

Speaking  to  this  section,  the  court,  through  Mr.  Jus- 
tice White,  said : 

'^AU  the  grounds  relied  upon  to  demonstrate  that  the 
statute  allowing  a  reasonable  attorney's  fee  in  case  of 
the  unsuccessful  defense  of  a  suit  to  enforce  certain  in- 
surance polices  is  repugnant  to  the  equality  clause  of 
the  fourteenth  amendment  are  embraced  in  the  follow- 
ing proposition:  First,  because  it  arbitrarily  subjects 
insurance  companies  to  a  liability  for  attorney's  fees 
when  other  defendaqts  in  other  classes  of  cases  are  not 
subjected  to  such  burden;  second,  because,  whilst  the 
obligation  to  pay  attorney's  fees  is  imposed  on  insur- 
ance companies  in  the  cases  embraced  by  the  statute, 
no  such  burden  rests  on  the  plaintiff  in  favor  of  the  in- 
surance companies  where  the  suit  on  a  policy  is  suc- 
cessfully defended ;  and,  third,  because  the  statute  arbi- 
trarily distinguishes  between  insurance  policies  by  al- 
lowing an  attorney's  fee  in  case  of  a  suit  on  a  policy  cov- 
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ering  real  estate^  where  the  property  has  been  totally 
destroyed,  and  excluding  the  right  to  such  fees  in  suits 
to  enforce  policies  on  other  classes  of  property,  op  where 
there  has  not  been  a  total  destruction  of  the  property 
covered  by  the  insurance.  Each  and  all  of  these  prop- 
ositions must  rest  on  the  assumption  that  contracts  of 
insurance,  generically  considered,  do  not  possess  such 
distinctive  attributes  as  to  justify  their  classification 
separate  from  other  contracts,  and  that  contracts  of  in- 
surance, as  between  themselves,  may  not  be  classified 
separately,  depending  upon  the  nature  of  the  insurance, 
the  character  of  the  proi)erty  covered,  and  the  extent  of 
the  loss  which  may  have  supervened.  But  the  unsound- 
ness of  these  propositions  is  settled  by  the  previous  ad- 
judications of  this  court  Orient  Insurance  Co.  v. 
Daggs,  172  U.  S.,  557,  19  Sup.  Ct,  281,  43  L.  Ed.,  552 ; 
John  Hancock  Mut.  Life  Ins.  Co.  v.  Warren,  181  U.  S., 
73,  21  Sup.  Ct,  535,  45  L.  Ed.,  955;  Fidelity  Mut.  Life 
Ass'n  V.  Mettle,  185  U.  S.,  308,  22  Sup.  Ct,  662,  46  L. 
Ed.,  922.  In  the  Orient  case  a  statue  of  the  State  of 
Missouri,  which  subjected  fire  insurance  contracts  to  an 
exceptional  rule,  was  upheld,  not  only  on  the  ground  of 
the  right  of  the  State  to  prescribe  the  conditions  upon 
which  an  insurance  company  should  transact  business 
within  its  borders,  but  also  the  rule  in  question  was 
the  lawful  exercise  of  the  power  to  classify.  In  the 
Warren  case  a  like  principle  was  applied  to  a  statute 
of  the  State  of  Ohio  establishing  a  particular  r^ilation 
as  to  life  insurance  companiea     In  the  Mettler  case  a 
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statute  of  the  State  of  Texas  was  sustained^  applicable 
alone  to  life  insurance  company  policies,  which  author- 
ized the  enforcement  not  only  of  a  reasonable  attorney's 
fee,  but  also  of  twelve  per  cent  damages  after  demand^ 
in  case  of  the  unsuccessful  defense  of  a  suit  to  enforce 
a  life  insurance  policy.  In  all  three  of  the  cases  referred 
to,  therefore,  it  was  necessarily  held  that  insurance  con- 
tracts were  so  distinct  as  to  justify  legislative  classifi- 
cation apart  from  other  contracts,  or  to  authorize  a 
classification  of  insurance  contracts  so  as  to  subject  one 
character  of  such  contracts,  when  put  in  one  class,  to 
one  rule,  and  other  varieties  of  such  contracts,  when 
placed  in  another  class,  to  a  different  rule.  The  only 
claimed  distinction  between  the  cases  previously  decided 
and  the  present  one  is  that  in  this  case  the  classification 
is  made  to  depend,  not  alone  upon  the  general  character 
of  the  contract,  but  upon  the  kind  of  property  insured 
and  the  extent  of  the  loss.  This,  it  is  elaborately  argued, 
takes  this  case  out  of  the  rule  established  by  the  previous 
cases,  and  causes  the  statute  to  be  repugnant  to  the 
fourteenth  amendment  But,  as  the  rule  settled  by  the 
previous  cases  is  that  contracts  of  insurance  from  their 
very  nature  are  susceptible  of  classification,  not  only 
apart  from  other  contracts,  but  from  each  other,  it  must 
follow,  as  the  lesser  is  included  in  the  greater,  that  the 
character  of  the  property  insured  and  the  extent  of  the 
loss  afford  reasons  for  subclassification." 

We  are  of  opinion,  therefore,  that  the  act  referred  to 
is  a  constitutional  and  valid  law. 
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As  previously  stated,  under  this  act  the  jury  allowed 
|250  as  attorney's  fees,  and  this  verdict  was  approved 
by  the  court  below,  and  judgment  rendered  thereon. 
There  was  no  error  in  this  action  of  the  court. 

None  of  the  assignments  of  error  being  well  taken, 
and  no  error  being  found  in  the  action  of  the  court  be- 
low, the  judgment  must  be  aflObrmed,  with  costa 
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A.  D.  Fitzgerald  v.  James  B.  Smith. 
{Nnshville.     December  Term,  1903.) 

1.  A  DUffTNISTBATIOy .  Statutory  preference  in  appointment  of 
adminifltrator  is  mandatory,  when;  but  not  when. 
The  statute  prescribing  to  whom  administration  shall  be  e^ranted 
is  mandatory  in  the  preference  prescribed  where  the  appli- 
cants in  the  different  classes  are  equally  fit  and  suitable;  but 
the  personal  fitness  of  the  applicants  may  be  considered  by  the 
court,  and  may  be  of  sufficient  importance  to  Justify  the  court 
in  appointing  one  in  a  class  more  remotely  preferred,  for  in- 
stance, the  largest  creditor  when  more  fit  and  suitable  may  be 
appointed  instead  of  the  next  of  kin.  {Post,  pp,  177-184,  and  es- 
pecially  182-183.) 

Code  cited  and  construed:     Sec.  3939  (S.);  sec.  8047  (M.  &  V.); 
sec.  2206a  (T.  &  S.). 

9.  SAME.  Trial  of  contest  over  appointment  is  to  be  on  the 
merits  and  de  novo  on  appeal  to  circuit  court. 
In  a  suit  to  set  aside  the  appointment  of  an  administrator  involv- 
ing a  contest  between  the  plaintiff  and  the  defendant  over  the 
right  to  administer,  on  appeal  from  the  county  court  to  the 
circuit  court,  the  cause  stands  for  hearing  there  upon  its  merits 
and  de  fwvo.    {Post,  pp.  177-184,  and  especially  184). 

8.  SAME.  Same.  Prevention  of  trial  on  merits  by  erroneous 
holding  of  trial  Judge  on  question  of  law  is  cause  for  new  trial. 
Where  the  trial  Judge  holds  the  statutory  preference  in  the  ap- 
pointment for  administrators  to  be  absolutely  mandatory,  and 
yielding  to  this  holding,  counsel  failed  to  introduce  any  evi- 
dence, it  can  not  avail  that  both  court  and  counsel  agreed  or 
submitted  to  this  proceeding,  but  a  new  trial  will  be  granted. 
iP08t,  pp.  177-184,  and  especially  184). 


4  Gates]  DECEMBER  TERM,  1903.  177 


Fitzgerald  t.  Smith. 


FROM  DAVmSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County. 
John  W.  Childress^  Judga 

NoBMAN  Farbell  and  JOBDAN  Stokes^  for  Fitzgerald. 

W.  H.  Washington^  for  Smith. 


Mb  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  is  a  contest  between  the  next  of  kin  and  the  larg- 
est creditor  in  regard  to  the  right  to  administer  upon  the 
estate  of  John  Smith,  Jr.,  who  died  in  Davidson  county 
on  the  nineteenth  of  February,  1903,  intestate,  never 
having  been  married,  and  leaving  no  next  of  kin  in 
Tennessee.  On  the  next  day,  the  twentieth  of  Febru- 
ary, 1903,  Fitzgerald,  as  the  largest  creditor  of  the  de- 
ceased,  was  appointed  his  administrator  by  the  county 
court  of  Davidson  county.  Five  days  later  James  B. 
Smith,  claiming  to  be  next  of  kin  of  the  deceased,  filed 
his  petition  in  the  county  court  for  the  purpose  of  hav- 
ing the  letters  previously  issued  to  Fitzgerald  revoked, 
and  himself  appointed  as  such  administrator.    It  was 

112  Tenn— 12 
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alleged  that  the  petitioner  was  the  brother  and  the  only 
next  of  kin  of  the  deceased^  that  he  resided  in  Buffalo,. 
N.  Y.,  that  Fitzgerald  had  procured  himself  appointed 
administrator  for  the  purpose  of  circumventing  peti- 
tioner as  the  next  of  kin,  that  th^  deceased  left  a  large 
amount  of  personal  property  and  large  interests  in  cer- 
tain railroad  construction  contracts,  that  Fitzgerald  had 
refused  to  deliver  to  petitioner  the  effects  of  his  de- 
ceased brother,  and  that  the  bond  given  by  the  said  Fitz- 
gerald was  insufficient  The  prayer  of  petition  was  for 
the  removal  of  Fitzgerald  and  the  appointment  of  peti- 
tioner as  administrator,  or,  if  this  could  not  be  done^ 
that  the  Nashville  Trust  Company  be  appointed. 

Within  three  days  after  the  filing  of  the  petition  the 
defendant,  Fitzgerald,  filed  his  answer  thereto.  A  full 
history  of  the  life  and  the  business  connections  of  the 
deceased  was  given  from  the  time  of  his  arrival  in  Nash- 
ville, some  years  previously,  up  to  the  date  of  his  death. 
The  conditions  of  affairs  that  existed  at  his  death,  and 
respondent's  relation  thereto,  were  set  forth  in  detail. 
Many  personal  disqualifications  were  alleged  against  the 
petitioner  as  administrator,  and  many  reasons  given 
why  the  respondent  should  be  retained  in  the  office.  It 
was  said  that  the  petitioner  was  a  nonresident  of  the 
State;  that  he  was  possessed  of  little  property,  and,  if 
not  actually  insolvent,  was  so  near  thereto  as  not  to  be  a 
proper  person  to  administer  on  the  estate;  that  he  had 
been  in  Nashville  previously  under  assumed  names,  and 
aroused  grave  suspicions  among  the  creditors.     It  is  al- 
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l^ed  that  the  only  assets  left  by  him  was  his  interest  in 
the  railroad  construction  Arm  of  Smith  &  Brady,  then 
engaged  in  work  on  the  Tennessee  Central  Road;  that 
the  assets  of  this  firm  were  furnished  by  Brady,  and  that 
Smith  had  put  nothing  into  it,  but  had  drawn  out  con- 
siderable sums  for  his  personal  expenses;  that  there 
were  certain  unfinished  contracts,  which,  if  not  com- 
pleted, would  result  in  the  forfeiture  of  large  retained 
percentages ;  and  that  the  firm  was  involved  in  consider- 
able litigation.  It  is  further  averred  that  the  firm  had 
no  working  capital,  and  that  they  were  being  furnished 
money  and  supplies  by  Fitzgerald  &  Litchford;  that 
John  Smith,  at  the  time  he  died,  was  owing  that  firm 
about  f4,000,  and  was  indebted  to  Fitzgerald  individu- 
ally about  {375;  that,  if  everything  did  not  result  suc- 
cessfully to  the  administration,  decedent's  estate  would 
be  insolvent;  that  all  the  creditors,  as  well  as  Brady, 
surviving  partner,  desired  respondent  to  be  retained  as 
administrator,  and  that  deceased  a  short  time  before  his 
death  had  requested  the  respondent  to  act  as  such ;  that 
the  best  interests  of  the  estate  required  his  retention; 
and  that,  if  the  petitioner  was  disqualified  or  unsuited, 
then  he  had  no  right  to  dictate  the  appointment  of  a 
substitute. 

Upon  the  issues  presented  the  county  judge  made  the 
following  order :  *TJpon  the  petition  and  answer  there- 
to, proof  and  argument  of  counsel,  the  court  is  of  opin- 
ion that  the  rights  and  the  equities  are  with  the  defend- 
anty  and  that  the  petition  should  be  and  is  dismissed.'' 


180  TENNESSEE  REPORTS.  [Vol.  112 

Fitzgerald  t.  Smith. 

Petitioner  appealed  to  the  circuit  court,  and  pending 
the  appeal  he  applied  to  the  county  court  for  the  ap- 
pointment of  an  adminidtrator  pendente  lite,  which  was 
denied. 

The  cause  was  heard  before  the  judge  in  the  court  be- 
low, when  the  following  occurred,  as  appears  from  the 
bill  of  exceptions:  ^^This  case  was  called  for  trial  on 
May  23, 1903,  and  the  witnesses  on  both  sides  were  called 
to  the  clerk^s  desk  and  sworn,  and  directed  to  retire  to 
the  anteroom.  Thereupon  counsel  for  the  petitioner  be- 
gan the  reading  of  the  petition  filed  in  the  cause,  when  he 
was  interrupted  by  the  court,  and  asked  to  state  the 
pleadings  and  the  issues  presented  thereby,  which  was 
accordingly  done  by  counsel  for  both  sides,  and  during 
the  presentation  coynsel  for  petitioner  criticised  the  ap- 
pointment of  Mr.  Fitzgerald  as  administrator,  when  the 
court  remarked  that  that  was  unnecessary,  and  that,  if 
the  court  was  of  the  opinion  that  any  discretion  was 
allowed  the  county  judge  under  the  statute  for  the  ap- 
pointment, he  would  not  disturb  that  discretion,  as  he 
was  convinced  not  only  of  the  wisdom  of  the  county 
judge,  but  as  to  the  character  of  the  man  appointed,  but 
that  it  appeared  to  him  that  the  question  was  one  of  law 
— that  is,  under  the  statute,  could  any  other  be  appointed 
administrator,  except  the  next  of  kin,  where  such  per- 
son applied  therefor?  To  this  suggestion  of  the  court 
counsel  on  both  sides  assented,  and  thereupon  it  was  ad- 
mitted that  James  B.  Smith  was  the  brother  and  only 
next  of  kin  of  the  deceased,  that  he  was  a  ncmresident  of 
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the  State  of  Tennessee,  and  that  he  was  demanding  his 
own  appointment  as  the  administrator  of  his  deceased 
brother.  The  conrt  was  of  the  opinion  that  the  statute 
was  mandatory  in  its  provisions,  and  that  the  county 
court  should  have  granted  the  petition  of  James  B. 
Smith  to  appoint  him  such  administrator,  and  should 
have  revoked  the  appointment  of  Fitzgerald,  and  a  de- 
cree was  accordingly  entered  upon  the  minutes  of  the 
court" 

^Respondent  Fitzgerald  moved  the  court  for  a  new 
trial,  and  to  vacate  the  judgment  which  had  been  en- 
tered. 

The  grounds  of  the  motion  were:  The  error  of  the 
court  in  holding  the  statute  mandatory  in  its  character 
and  giving  preference  to  the  next  of  kin,  and  in  holding 
that  this  included  also  nonresidents.  Second,  that  the 
defendant  was  prevented  from  making  his  proper  de- 
fense by  the  ruling  of  the  court  at  the  beginning  of  the 
case  that  he  would  not  disturb  the  discretion  of  the 
county  court  on  the  facts,  provided  any  discretion  ex- 
isted; and  later  on  announcing  his  decision  that  the 
county  judge  might  have  discretion  in  certain  cases,  but 
that  there  must  be  affirmative  proof  to  sustain  it.  This 
inconsistent  rule  of  the  court  prevented  the  introduc- 
tion of  proof  which  defendant  would  otherwise  have 
offered.  Third,  that  the  judgment  entered  on  May  25, 
1903,  should  be  vacated  and  annulled,  because  it  recites 
that  the  cause  was  heard  upon  the  pleadings,  proof,  argu- 
ment, and  admissions  of  counsel,  whereas  no  proof  was 
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introduced,  and  there  was  no  agreement  of  counsel,  ex- 
cept that  the  petitioner  was  the  brother  of  the  deceased, 
John  Smith. 

This  motion  for  a  new  trial  and  to  vacate  the  former 
order  was  heard  by  the  court  on  June  15, 1903,  and  dis- 
posed of  in  the  following  entry : 

"On  May  23, 1903,  the  same  being  a  former  day  of  the 
term  of  court,  an  order  was  entered  determining  the 
questions  involved  in  this  suit,  and  remanding  the  case 
to  the  county  court  for  an  execution  of  the  decree  there- 
in. 

"Said  entry  is  hereby  amended  so  as  to  show  the  fact 
that  upon  the  trial  of  Said  cause  his  honor  was  of  the 
opinion,  and  so  held,  that  the  statute  being  determined 
was  mandatory,  and  that  James  B.  Smith,  being  the 
next  of  kin,  was  entitled  as  a  matter  of  law  to  qualify  as 
the  administrator  of  John  Smith.  And  from  the  rul- 
ing and  opinion  the  defendant  excepted,"  etc. 

It  is  assigned  as  error  that  the  circuit  court  held  the 
statute  to  be  mandatory  as  to  the  preference  to  be  fol- 
lowed in  the  appointment  of  an  administrator,  and  that 
he  also  erred  in  refusing  to  grant  the  motion  for  a  new 
trial. 

The  statute  upon  which  the  court  based  this  construc- 
tion is  section  3939  of  Shannon^s  Compilation,  which 
provides  as  follows:  "When  any  person  shall  die  in- 
testate in  this  State,  administration  shall  be  granted  to 
the  widow  of  such  person,  it  she  make  application  for 
the  sama     For  the  want  of  such  application  on  the  part 
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of  the  widow,  the  administration  shall  be  granted  to 
the  next  of  kin,  if  such  next  of  kin  apply  therefor.  If 
neither  the  widow  nor  the  next  of  kin  make  application 
for  administration,  then  the  same  shall  be  granted  to  the 
largest  creditor,  proving  his  debt  on  oath  before  the 
county  court  or  county  judge.*' 

We  are  of  opinion  that  the  practice  and  proceeding 
of  the  trial  judge  in  this  case  was  erroneous,  and  pre- 
vented a  hearing  of  the  matter  on  its  merits.  The  stat- 
ute prescribing  who  may  administer  is  mandatory  in  a 
certain  sense  of  that  term;  that  is,  as  between  parties 
who  are  fit  and  suitable  for  the  office,  the  preference 
given  by  the  statute  should  be  maintained,  and  not  de- 
parted from  by  the  county  court.  But  if  the  next  of 
kin  should  be  an  infant,  an  idiot,  an  ex-convict,  such  per- 
son would  not  be  entitled,  and  should  not  be  appointed. 
So  illiteracy  or  poverty,  old  age  or  physical  infirmity, 
immorality  or  criminality,  are  not  legal  disabilities,  but 
such  things  go  to  the  personal  fitness  of  the  applicant, 
and  will  be  considered  by  the  court  in  selecting  between 
persons  of  the  same  degree  of  kindred  to  the  deceased, 
and  may  be  of  sufficient  importance  to  justify  the  court 
in  appointing  one  more  remotely  related,  and  having  less 
claim  to  the  office. 

The  error  committed  by  the  court  was  in  attempting 
to  decide  the  questions  involved  upon  a  mere  construc- 
tion of  the  statute  without  considering  the  personal 
qualifications  of  the  petitioner. 

If  nothing  should  appear  against  the  right  of  the  peti- 
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tioner  to  disqualify  him  or  make  it  improper  or  unwise 
to  appoint  him^  he  would  be  entitled,  as  next  of  kin,  to 
the  appointment;  but  the  facts  may  show  that  he  is 
totally  incapacitated  and  disqualified  from  holding  the 
office  and  executing  the  trust,  and  upon  this  point  the 
trial  judge  should  have  heard  evidence. 

The  cause  was  for  hearing  before  the  trial  judge  upon 
its  merits  and  de  novo,  so  that,  no  matter  what  may  have 
been  the  opinion  and  finding  of  the  county  judge,  the  cir- 
cuit judge  should  have  heard  the  facts,  and  should  have 
for  himself  determined  whether  the  petitioner  was  dis- 
qualified from  holding  the  office  and  executing  the  trust 
or  not 

The  proof  that  had  been  taken  in  the  county  court 
was  not  a  part  of  the  record  in  the  circuit  court,  and 
could  not  be  looked  to  to  determine  the  disqualification 
of  the  petitioner.  The  record,  as  presented  to  the  cir- 
cuit judge,  showed  the  petitioner  to  be  the  next  of  kin, 
and  therefore  entitled  to  administer,  unless  his  unfitness 
should  be  made  to  appear.  The  judgment  of  the  county 
court,  being  appealed  from,  was  set  aside,  and  of  no  pro- 
bative or  presumptive  effect.  Tl^e  case  as  presented  to 
the  trial  judge  was  therefore  a  moot  court  case  on  the 
literal  construction  of  the  statute,  and  the  facts  neces- 
sary to  determine  the  merits  were  not  properly  before 
the  court,  and  it  cannot  avail  that  both  court  and  coun- 
sel agreed  or  submitted  to  this  proceeding.  The  judg- 
ment of  the  court  below  is  reversed  at  cost  of  appellee, 
and  the  cause  is  remanded  for  f ut  ther  proceedings. 
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Louisville  &  Nashville  Railroad  Co.  v.  D.  C.  Satter- 

WHJTE,  Administrator, 

m 

{Nashville.    December  Term,  1903.) 

1.  Bllili  OF  EXCBPTIONS.  Necessary  lor  review  ol  action  on 
petition  for  removal  to  federal  court. 
In  the  absence  of  a  wayside  bill  of  exceptions,  preserving  and  em- 
bodying in  the  record  the  petition,  bond,  afRdavits,  etc.,  for  the 
removal  of  the  cause  from  the  State  court  to  the  federal  court, 
the  action  of  the  lower  court  upon  the  petition  cannot  be  re- 
viewed by  the  State  supreme  court  u^on  appeal  of  the  cause 
after  a  trial  on  its  merits,  because  there  is  nothing  before  such 
court  for  review.     (Post,  pp.  191-192.) 

Case  cited  and  approved:     Railroad  v.  Fort,  4  Gates,  432. 

d.  BATIiBOABS.    Negligence  td  go  upon  track  without  looking^ 

or  listening;  exceptions. 
A  railroad  track  is  an  admonition  of  danger,  and  to  go  upon  it 
without  looking  or  listening  is  generally  an  act  of  negligence, 
but  this  Is  not  an  inflexible  rule,  for  there  are  many  conditions 
and  environments  that  excuse  the  exercise  of  this  legal  duty. 
iPost/p.  202.) 

See  citations  under  headnote  8. 

8.  8AMB.  Grossing  tracks  without  looking  or  listening  is  not 
negligence  per  se»  when. 
Crossing  a  railroad  track  without  listening  when  it  is  seen  there 
is  no  danger,  or  when  one  is  deaf,  or  the  noise  of  the  surround- 
ings are  so  great  as  to  preclude  all  possibility  of  hearing,  or 
crossing,  without  looking,  when  the  view  is  absolutely  cut  off, 
or  so  obstructed  that  nothing  can  be  seen  until  entrance  upon 
the  track,  is  not  negligence  per  se.    {Post,  pp.  201-204.) 


186  TENNESSEE  REPORTS.  [Vol.  112 

Railroad  v.  Satterwhite. 

Cases  cited  and  approved:  Patton  ▼.  Railroad,  89  Tenn.,  871; 
Railroad  y.  Dies,  98  Tenn.,  663;  Wilson  ▼.  Railroad,  105  Tenn., 
74;  Railroad  v.  Ives,  144  U.  S.,  408. 

4.  SAHB.    Same.    Oasein  Judgment. 

Whether  a  person  driving  across  a  railroad  track  is  negligent  in 
falling  to  look  and  listen,  where  the  loud  noise  of  a  mill  prob- 
ably drowned  the  noise  of  the  approaching  train,  and  a  string 
of  cars  parked  on  the  side  track  obstructed  the  view  of  it,  is  a 
question  for  the  Jury;  for  the  failure  to  look  and  listen  under 
such  circumstances  does  not  constitute  negligence  per  se,  or  as 
a  matter  of  law.     {Post,  pp,  200-204.) 

See  citations  under  headnote  3. 

5.  SAME.    Inability  to  hear  or  see  an  approaching  train  requires 
great  care  in  crossing  railroad  tracks. 

Where  one  about  to  cross  a  railroad  track  cannot  hear  an  ap- 
proaching train  on  account  of  the  noise  of  a  mill,  nor  see  it  on 
account  of  obstructions,  he  must  exercise  a  greater  degree  of 
care  before  attempting  to  cross  the  track  than  if  there  had  been 
nothing  to  interfere  with  his  sight  or  hearing.  (Post,  pp.  204- 
205.) 

Cases  cited  and  approved:  Railroad  v.  Weaver,  9  Lea,  47;  Phil- 
lips V.  Railroad,  111  Mich.,  274;  Merkle  v.  Railroad,  49  N.  J. 
Law,  473. 

6.  OHAROE  OF  OOURT.    On  assumed  facts  not  in  evidence^  if 
prejudicial,  is  reversible  error. 

An  instruction  to  the  Jury  upon  assumed  facts  which  do  not  exist 
in  the  evidence  and  which  are  clearly  disproved  by  all  the 
evidence  if  prejudicial  to  the  losing  party  is  reversible  error. 
iP08t,  pp.  205-208.) 

Cases  cited  and  approved:  Railroad  v.  Winters,  85  Tenn.,  240; 
O'Rourke  v.  Railroad,  103  Tenn.,  124;  James  v.  Bank,  105  Tenn., 
8;  Railroad  v.  Houston,  95  U.  S.,  703. 
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7.  8A1CB.    That  jury  shall  allow  punitive  damages,  which  are 
discretionazy,  is  reversible  error. 

The  allowance  of  punltlye,  exemplary,  or  ylndictive  damages, 
when  warranted  by  the  facts,  is  left  to  the  sound  discretion  of 
the  Jury;  and  an  Instruction  to  the  Jury  that,  if  they  find  the 
negligence  of  the  defendant  was  gross  or  wanton,  they  "should 
make  proper  additions"  by  way  of  punitive  damages,  is  revers- 
ible error  in  making  the  assessment  of  punitive  damages  com- 
pulsory and  not  discretionary.     {Post,  pp.  208-213.) 

Cases  cited  and  approved:  Ferguson  v.  Moore,  98  Tenn.,  342; 
Railroad  v.  Brooks,  83  Ky.,  129;  Robinson  v.  Superior,  etc.,  94 
Wis.,  345;  Day  v.  Woodworth,  54  U.  S.,  371;  Hooker  v.  Newton, 
24  Wis.,  292. 

Cases  cited  and  distinguished:  Davidson  Benedict  Co.  v.  Sever- 
son,  109  Tenn.,  572. 

8.  VBSBIOT.    So  excessive  as  to  evince  partiality,  passion,  and 
caprice. 

A  verdict  for  $17,000  for  wrongful  death,  where  there  was  con- 
tributory negligence  on  the  part  of  the  decedent,  is  so  excessive 
as  to  evince  partiaHty,  passion,  and  caprice  on  the  part  of  the 
Jury.     {Post,  pp.  110,  135.) 


FROM  MAURY. 


Api>eal  from  the  Circuit  Court  of  Maury  County. — 

Sam  Holding^  Judge. 

* 

Oeobgb  T.  Hughes,  John  Bell  Kebblb,  Willis  Bon- 
neb^  and  Peroy  S.  Chandler^  for  Bailroad. 
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E.  H.  Hatoheb  &  Son  and  H.  P.  Figuebs,  for  Satter- 
white. 


Mb.  JusncB  MgAlisteb  delivered  the  opinion  of  the 
Court 

D.  C.  Satterwhite,  as  administrator  of  Henry  Dotterer, 
deceased,  recovered  a  verdict  and  judgment  in  the  circuit 
court  of  Maury  county  against  the  Louisville  &  Nash- 
ville Railroad  Company  for  the  sum  of  f  17,000  for  the 
n^ligent  killing  of  his  intestate. 

The  company  appealed,  and  has  assigned  errors. 

The  cause  of  action  was  stated  in  a  declaration  com- 
prising eight  counts,  allying  a  breach  on  the  part  of 
the  company  both  of  common-law  and  of  statutory  duty. 

It  is  alleged  in  th^  first  count  that  Henry  Dotterer 
was  run  over  and  killed  on  Blu^rass  avenue,  one  of  the 
main  thoroughfares  of  the  town  of  Mt  Pleasant,  by  one 
of  corporate  defendant's  trains  of  cars,  while  deceased 
was  crossing  its  tracks.  Hobbs  and  Douglass,  conduc- 
tor and  engineer,  respectively,  of  said  train,  were  also 
made  defendants^  and  it  is  allied  in  said  count  that  the 
accident  was  the  result  of  the  con<;urrent  and  combined 
negligence  and  carelessness  of  all  the  defendants.  It  is 
further  allied  in  the  same  count  that  the  deceased  left 
surviving  him  as  his  only  heirs  and  next  of  kin,  his 
widow  and  two  minor  children. 

The  specific  ground  of  recovery  alleged  in  the  second 
count  is  that  the  conductor  and  engineer^at  the  time  of 
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the  accident,  were  running  the  cars  through  the  town  of 
Mt  Pleasant  at  an  immoderate  and  dangerous  rate  of 
speed  across  the  public  streets  of  said  town,  as  they  had 
been  accustomed  to  do,  and  that  the  accident  occurred 
on  one  of  the  main  thoroughfares  of  the  town,  where 
there  was  a  large  amount  of  public  travel,  of  every  char- 
acter and  description ;  that  the  defendant  company  had 
knowledge  of  the  habit  of  the  conductor  and  engineer  to 
thus  run  its  trains  at  this  negligent,  reckless,  and  dan- 
gerous rate  of  speed,  and  had  failed  and  refused  to  ad- 
monish them  and  give  instructions  as  to  the  rate  of 
speed  at  which  they  should  run  said  cars.  This  count 
also  alleged  that  the  death  of  deceased  was  the  result 
of  the  joint  and  combined  negligence  of  all  the  defend- 
anta 

The  specific  ground  of  recovery  alleged  in  the  fourth 
count  is  that  the  accident  was  caused  by  the  joint  negli- 
gencb  of  all  the  defendants  in  running  said  train  of  cars 
without  sounding  a  bell  or  whistle  one  mile  from  the  cor- 
porate limits  of  Mt.  Pleasant,  and  at  short  intervals  un- 
til the  train  reached  the  station,  in  violation  of  the  ex- 
press provisions  of  the  statute. 

It  is  alleged  in  the  fifth  count  that  the  defendant  com- 
pany had  negligently  parked  a  large  number  of  box  cars 
upon  its  side  tracks  at  and  near  the  point  where  the  ac- 
cident occurred,  in  such  manner  as  to  obstruct  the  view 
of  the  main  track  from  persons  approaching  it,  and  that 
the  running  of  the  cars  at  such  reckless  and  dangerous 
rate  of  speed  concurred  with  the  obstruction  of  the  view 
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of  the  main  track  by  the  said  box  cars,  so  as  to  consti- 
tnte  the  direct  and  proximate  cause  of  the  accident 

When  the  declaration  was  filed,  and  within  the  time 
required  by  law,  defendant  company,  through  its  coun- 
sel, presented  a  petition  to  the  State  court  to  remove  the 
cause  of  the  federal  court,  alleging  that  the  controversy 
was  separable,  and  between  citizens  of  different  States. 
A  demurrer  wsa  interposed  by  plaintiff  to  this  petition 
for  removal  which  was  sustained  by  the  circuit  judge^ 
and  the  application  refused.  Defendant  company  there- 
upon filed  in  the  circuit  court  of  the  United  States  for 
the  middle  District  of  Tennessee  a  certified  copy  of  the 
record  in  the  State  court.  A  motion  was  there  submit- 
ted on  behalf  of  the  plaintiff  below  to  remand  the  cause 
to  the  State  court,  which  motion  was  overruled,  and 
thereupon  all  of  the  defendants  interposed  pleas  of  not 
guilty. 

At  the  next  term  of  the  circuit  court  a  plea  was'  filed 
on  behalf  of  the  defendant  company  in  which  was  em- 
bodied the  action  of  Judge  Clark  in  refusing  to  renrand 
the  case,  as  a  bar  to  any  further  action  by  the  State  court. 
A  demurrer  was  interposed  to  this  plea  on  behalf  of  the 
plaintiff  below,  which  demurrer  was  sustained  by  the 
State  court  The  defendant  company  then  filed  its  pro- 
test against  any  further  action  in  the  cause  by  the  State 
court,  which  protest  was  overruled,  and  the  cause  pro- 
ceeded to  trial  in  the  said  court,  with  the  result  already 
announced. 

The  first  assignment  or  error  in  behalf  of  the  defend- 
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ant  company  is  that  the  court  below  erred  in  refusing  to 
grant  the  petition  of  the  defendant  the  Louisville  & 
Nashville  Bailroad  Oompanj  for  removal.  The  action 
of  the  circuit  court  was  based  (1)  upon  the  ground  that 
the  controversy  was  not  separable,  but  joint,  and  (2) 
that  there  was  no  diverse  citizenship,  since  the  admin- 
istrator was  a  citizen  of  Kentucky,  where  the  defendant 
railroad  company  also  resided,  notwithstanding  the  fact 
that  the  beneficiaries  of  the  deceased,  for  whose  benefit 
the  administrator  sued,  were  citizens  of  Tennessee. 

The  court  was  of  opinion  that  the  citizenship  of  the 
administrator,  and  not  the  citizenship  of  the  benefici- 
aries, determined  the  jurisdiction.  It  would  seem  that 
Judge  Clark,  of  the  United  States  court,  in  refusing  to 
remand  the  cause,  was  of  a  different  opinion,  and  re- 
tained jurisdiction  of  the  cause. 

An  examination  of  the  record  has  disclosed  that  no  bill 
of  exceptions  was  taken  to  the  action  of  the  State  court 
in  dismissing  the  petition  for  removal.  The  record  entry 
made  October  4,  1902,  recited  that  the  petition  for  re- 
moval is  disallowed,  to  which  ruling  of  the  court  the  de- 
fendant company  excepts,  and  prays  that  said  petition 
and  bond,  and  the  affidavits  filed  therewith,  be  made  a 
part  of  the  record  in  this  cause,  which  is  so  ordered  by 
the  court.  No  bill  of  exceptions  embodying  the  petition, 
bonds,  and  affidavits,  however,  appears  to  have  been 
taken  to  the  action  of  the  court. 

The  cause  was  not  heard  on  its  merits  until  the  Sep- 
tember term,  1903.     If  the  plaintiff  in  error  desired  to 
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have  the  action  of  the  State  court  on  the  petition  for  re- 
moval reviewed  by  this  court,  it  was  necessary,  under 
well  established  rules  of  practice,  to  take  a  wayside  bill 
of  exceptions,  preserving  and  embodying  in  the  record 
the  petition,  bond,  affidavits,  etc.  In  the  absence  of  such 
a  bill  of  exceptions,  there  is  nothing  before  this  court 
to  review  on  the  subject  of  removal.  L.  d  N.  R.  Co.  v. 
Fart  (Dec.  term,  1903),  4  Gates,  432,  80  S.  W.,  429. 

Passing  now  to  the  merits  of  the  controversy,  we  And 
in  the  record  certain  facts  which  are  practically  undis- 
puted.  The  deceased,  Henry  Dotterer,  was  killed  on  the 
afternoon  of  June  20,  1902,  by  a  north-bound  passenger 
train  of  defendant,  traveling  from  Sheffield,  Alabama, 
to  Columbia,  Tennessee  and  due  to  arrive  at  Mt.  Pleas- 
ant at  five  o'clock  and  thirteen  minutes.  At  the  moment 
he  was  killed,  deceased  was  in  the  act  of  crossing 
defendant's  track  at  Bluegrass  avenue,  within 
the  corporate  limits  of  Mt  Pleasant  Deceased  was 
driving  in  an  open  buckboard,  or  no-top  buggy,  and 
approaching  the  track  from  the  east,  while  the  train 
which  caused  his  death  was  coming  from  the  south. 
At  the  locus  m  quo  the  railroad  track  runs  north 
and  south,  while  Bluegrass  avenue  runs  east  and  west 
It  appears  that  the  d^ot  is  663  feet  north  of  the 
avenue  crossing,  and  the  corporate  limits  of  the  town  be- 
gin about  1,084  feet  south  of  the  crossing.  A  water 
tank  referred  to  in  the  proof  is  situated  at  a  point  1,209 
feet  south  of  the  crossing.  It  appears  that  on  the  east 
side  of  the  railroad  track  was  a    series    of    phosphate 
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sheds^  b^inning  at  a  point  135  feet  south  of  the  avenue, 
and  extending  700  or  800  feet  south  towards  the  tank. 
These  sheds  were  about  12  feet  from  the  side  track,  and 
the  side  track  was  about  8  or  10  feet  east  of  the  main 
track.  It  further  appears  that  on  this  side  track,  which 
extended  north  and  south  of  Bluegrass  avenue,  was  a 
long  line  of  box  cars,  with  an  opening  left  on  Bluegrass 
avenue  for  the  passage  of  travelers  along  the  avenue  and 
across  the  railroad  track.  These  box  cars  extended  both 
north  and  south  of  the  avenue.  A  public  road  running 
nearly  parallel  with  the  railroad  track,  and  extending 
north  and  south,  intersected  Bluegrass  avenue  just  im- 
mediately east  of  the  railroad  track.  The  proof  is  that 
these  phosphate  sheds  obstructed  the  view  of  a  train  ap- 
proaching from  the  south  to  a  person  traveling  on  this 
public  road  towards  its  intersection  with  Blu^rass  ave- 
nue. It  further  appears  that  a  line  of  box  cars  extend- 
ing 300  or  400  yards  south  of  the  avenue  crossing  would 
cut  off  the  view  of  a  train  approaching  from  the  south  to 
a  person  traveling  north  on  this  public  road  towards  the 
avenue.  A  person  traveling  on  the  public  road  towards 
Blu^rass  avenue  would  have  his  back  towards  a  train 
approaching  from  the  south.  It  further  appears  that, 
four  or  five  car  lengths  south  of  where-  the  avenue 
crosses  the  railroad  track,  there  was  another  opening  in 
the  line  of  box  cars,  10  or  20  feet  in  width. 
With  this  description  of  the  place  of  the  accident  and 
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its  environments^  we  proceed  to  notice  the  immediate 
facts  of  the  killing. 

The  deceased  was  one  of  the  receivers  of  the  American 
Phosphate  Company,  and  lived  at  Columbia,  but  visited 
Mt.  Pleasant  daily  in  the  performance  of  his  duties ;  go- 
ing out  on  the  morning  train,  and  returning  on  this  train 
in  the  afternoon.  On  the  afternoon  of  the  killing,  de- 
ceased had  ridden  down  to  the  sheds  and  office  south  of 
Bluegrass  avenue,  and  east  of  the  tracks,  probably  for 
the  purpose  of  superintending  the  weighing  of  some 
phosphate  rock  upon  the  scales,  and  the  performance  of 
his  accustomed  duties.  It  appears  that,  while  deceased 
was  in  the  office,  one  Herzell  said,  "Old  man,  you  have 
just  got  five  minutes  to  make  that  train."  And  in  re- 
ply, deceased  said,  "Well,  I  must  be  going."  He  then 
stepped  out  of  the  office,  and  on  his  way  had  some  con- 
versation with  Mr.  J.  W.  Jones,  during  which  time  the 
railroad  whistle  blew.  Mr.  Jones,  who  was  introduced 
as  a  witness  by  the  plaintiff,  and  who  was  engaged  in 
talking  to  deceased  at  the  time,  testified  as  follows : 

That  they  were  standing  70  or  80  yards  from  Blue- 
grass  crossing,  south  of  the  avenue;  that  he  heard  the 
whistle,  and  supposed  the  whistle  was  near  the  water 
tank.  He  states  that  deceased's  buggy  at  that  time  was 
standing  under  the  shed,  headed  south,  and  that,  when 
the  whistle  blew,  deceased  said  he  would  have  to  catch 
that  train.  His  language  was:  "There's  my  train.  I 
must  catch  it."  The  witness  further  stated  that  de- 
ceased got  in  his  buggy,  turned,  and,  striking  the  horse 


4  Gates]  DECEMBER  TERM,  1903.  195 


Railroad  v.  Satterwhlte. 


a  pretty  hard  lick,  drove  oflE  rapidly  in  the  direction  of 
the  crossing.  | 

Mr.  R.  J.  Davis,  another  witness  introduced  by  plain- 
tiff, states  that  he  was  standing  near  deceased  at  the 
tiifle,  and  followed  him  down  the  railroad  towards  the 
crossing;  he  (Davis)  being  in  a  wagon,  only  a  wagon 
length  behind  him.  The  witness  says  that,  when  the 
train  whistled,  deceased  remarked  that  "he  had  to  beat 
that  d train ;  if  he  didn't  he  was  left." 

Deceased  continued  to  drive  rapidly  toward  Bluegrass 
crossing,  and  turned  into  the  open  space  between  the 
cars  to  drive  over  the  railroad  tracks,  coming  upon  the 
main  track  from  behind  the  cars  that  were  standing 
^pon  the  track. 

The  witness  Jones,  already  quoted,  further  states  that 
he  saw  deceased  turn  behind  the  car,  and  that,  just  as 
his  buggy  was  on  the  side  track,  the  horse  wavered  a  lit- 
tle, and  that  deceased  struck  him  with  a  whip,  and  that 
is  the  last  he  saw  of  them. 

Other  witnesses  also  testified  that  they  saw  deceased 
strike  the  horse  with  the  whip  when  the  wheels  were  on 
the  side  track,  and  this  is  not  a  disputed  question. 

Another  witness  (Zingerell)  states  that,  as  he  saw  de- 
ceased coming  across  the  track,  he  hallooed  at  him  and 
waved  his  hand,  calling  to  him  to  stop — that  the  train 
was  coming — but  that  deceased  appeared  not  to  see  him, 
as  he  was  looking  towards  the  depot ;  that,  when  he  hal- 
*  looed  at  deceased,  and  waved  at  him,  the  horse  was  still 
inside  the  side  track. 
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P.  O.  Hosser,  on  cross-examination,  says  that  he  thinks 
Zingerell  and  somebody  else  waved  to  deceased  to  go 
back ;  that  more  than  one  person  was  waving  at  him.  "He 
heard  them  call  to  him,  and  saw  them  wave  at  him,  hal- 
looing to  him  and  waving  their  hands. 

J.  W.  Jones,  plaintiff's  witness,  says  that,  after  de- 
ceased left  him  and  drove  rapidly  toward  the  crossing, 
he  ( Jones )  could  see  the  smoke  over  the  cars — there  was 
a  tremendous  amount  of  smoke  that  day — and  that  he 
could  also  see  the  roofs  of  the  passenger  cars.  He  was 
standing  at  the  time  east  of  the  cars,  and  on  the  road 
along  which  deceased  was  driving  ahead  of  him. 

Other  witnesses  saw  the  smoke  and  heard  the  train. 

But  it  seems  that  the  attention  of  deceased  was  not 
attracted  to  the  approaching  train,  and  when  he  started 
to  cross  the  railroad  tracks  his  head  was  turned  north, 
evidently  looking  toward  the  depot  He  continued  to 
drive  his  horse  directly  upon  the  crossing.  It  appears  in 
the  evidence  that  a  flouring  mill  situated  near  the  rail- 
road track,  and  about  100  feet  south  of  the  avenue  cross- 
ing, was  in  operation  at  the  time  of  the  accident  making 
a  great  noise;  one  of  the  defendant's  witnesses  saying 
that  it  was  roaring  so  loud  at  the  time  that  it  was  hard 
for  him  to  hear  the  train  at  all.  It  may  be  that  this  af- 
fords an  explanation  of  deceased's  inability  to  hear  the 
train.  It  further  appears  that  deceased  could  not  see 
the  train  approaching  from  the  south  until  he  had  pas- 
sed west  beyond  the  line  of  box  cars,  so  that  he  could* 
look  southward  down  the  track.     There  was  no  flagman 
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or  gates  at  the  railroad  crossing,  which,  in  view  of  its 
situation  and  environments^  was  a  peculiarly  dangerous 
one.  It  is  conceded  in  the  proof  that,  as  deceased's 
horse  passed  beyond  the  line  of  cars  from  the  side  track 
to  the  main  track,  the  animal  wavered  or  hesitated.  De^ 
ceased  thereupon  struck  him  with  his  whip,  and,  rising 
in  his  buggy,  struck  him  again,  but  the  horse  did  not 
seem  to  respond.  The  proof  is  that  at  this  time  de- 
ceased's buggy  was  upon  the  side  track,  where  he  him- 
self could  not  see  an  approaching  train.  When  de- 
ceased struck  the  horse  the  second  blow,  the  animal 
leaped  across  the  main  track,  and  had  cleared  it,  except- 
ing one  hind  foot,  w^hich  was  caught  and  torn  nearly  off. 
The  engine  struck  the  buggy  amidships,  and  deceased  was 
thrown  10  or  12  feet  in  the  air  and  fell  upon  the  track 
immediately  in  front  of  the  engine.  He  was  instantly 
killed,  and  his  body  dragged  600  feet.  It  is  in  proof  that 
when  the  horse's  head  appeared  beyond  the  box  cars,  the 
engineer  immediately  applied  the  air  brakes,  but,  not- 
withstanding this  fact,  the  train  ran  580  feet  north  of 
the  crossing  before  it  was  stopped.  Under  the  rules  of 
the  company,  an  engineer  was  permitted  to  run  a  train 
at  an  average  rate  of  25  miles  an  hour,  with  a  maximum 
rate  of  forty  miles.  According  to  the  plaintiff's  testi- 
mony, the  train  was  running  at  the  time  of  the  accident 
at  the  rate  of  twenty-five  or  thirty  miles  an  hour.  It  is 
insisted  on  behalf  of  the  plaintiff  that  the  speed  of  the 
train  had  not  been  slackened  during  its  passage  through 
the  corporate  limits  of  the  town  of  Mt.  Pleasant     This 
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fact,  it  is  claimed^  is  shown  by  the  proof,  that,  at  the 
time  the  hopse^s  head  appeared  beyond  the  line  of  box 
cars,  the  engineer  had  his  hand  upon  the  air  brake,  but 
did  not  succeed  in  stopping  the  train  until  it  ran  nearly 
600  feet  north  of  the  crossing.  It  is  argued  that,  al- 
though the  engineer  had  his  hand  upon  the  air  brake  at 
the  time,  the  speed  of  the  train  through  the  city  limits 
had  not  been  slackened,  or  it  could  have  been  stopped 
within  a  much  shorter  distance. 

As  already  indicated,  one  ground  of  recovery  alleged 
in  the  declaration  was  that  the  company  had  failed  to 
comply  with  the  statutory  r^ulation  requiring  the  bell 
or  whistle  to  be  sounded  at  a  distance  of  one  mile  from 
the  corporate  limits,  and  at  short  intervals  until  the 
train  reached  the  station.  It  is  conceded  that  the  whis- 
tle was  blown  before  the  corporate  limits  were  reached, 
but  it  is  a  controverted  question  as  to  the  exact  distance 
from  the  corporation  the  signal  was  sounded. 

The  plaintiff's  witnesses  prove  that  the  following  sig- 
nals were  given:  First,  at  Military  Road  crossing, 
which  is  5,000  feet  from  the  corporate  limits ;  second,  at 
Killebrew  Field,  half  a  mile  from  the  tank,  which  is 
1,180  feet  south  of  the  corporate  line ;  third,  it  whistled 
about  a  quarter  of  a  mile  from  the  tank  for  certain  per- 
sons to  leave  the  track,  and  continued  to  signal  nearly 
to  the  tank.  One  witness  introduced  by  the  plaintiff 
(P.  O.  Rosser)  thinks  the  bell  was  ringing  as  the  train 
came  from  the  tank  to  the  crossing. 

It  appears  that  counsel  for  plaintiff  below  did  not 
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rely  upon  the  failure  of  defendant  company  to  comply 
with  the  precautions  required  by  subsection  4  of  section 
1574  of  Shannon's  Code,  which  provides  as  follows : 

"Every  railroad  company  shall  keep  the  engineer,  fire- 
man, or  some  other  i>erson  upon  the  locomotive,  always 
ui>on  the  lookout  ahead,  and  when  any  person,  animal, 
or  other  obstruction  appears  upon  the  road,  the  alarm 
whistle  shall  be  sounded,  the  brakes  put  down,  and  every 
possible  means  employed  to  stop  the  train  and  prevent 
an  accident" 

On  this  subject  the  trial  judge,  in  his  charge,  stated 
as  follows: 

"It  is  conceded,  however,  by  the  counsel  for  plaintiff 
in  his  argument,  that  this  last  subsection  just  read  has 
no  application,  and  plaintiff  is  not  insisting,  under  the 
proof,  that  the  defendants  are  liable  for  a  failure  to  ob- 
serve the  requirements  of  this  subsection,  for  it  is  con- 
ceded by  counsel  for  plaintiff  that  Mr.  Dotterer  ap- 
peared so  suddenly  upon  the  track  that  those  in  charge 
of  the  engine  did  all  that  there  was  time  to  do,  and  this 
is  all  required  by  the  statute ;  so  that  really  the  only 
statute  for  you  to  consider  is  that  part  of  subsection  3 
of  section  1574  of  Shannon's  Code  which  provides  as 
follows :  *On  approaching  a  city  or  town  the  bell  or 
whistle  shall  be  sounded  when  the  train  is  at  a  distance 
of  one  mile  and  at  short  intervals  till  it  reaches  its  depot 
or  station/  " 

The  fifth  assignment  is  based  upon  the  following  in- 
structions of  the  trial  judge,  viz. : 
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"If  you  should  find  that,  when  Dotterer  got  into  his 
buggy  and  drove  towards  the  crossing,  he  knew  of  the 
near  approach  of  the  train  to  the  crossing ;  that  he  heard 
the  signal  for  the  station,  or  was  otherwise  informed  of 
the  near  approach  of  the  train ;  and  you  should  further 
find  that,  by  reason  of  the  obstructions,  he  could  not  see 
the  approaching  train,  and  by  reason  of  surrounding 
noises  he  could  not  hear  the  signals  of  the  approaching 
train  while  he  was  trawling  as  he  was ;  and  you  should 
further  find  that  he  took  no  reasonable  precaution  be- 
fore entering  upon  the  track,  or  within  striking  distance 
of  it,  to  ascertain  where  the  train  was,  and  whether  it 
was  reasonably  safe  for  him  to  cross;  and  you  should 
find  that,  under  these  circumstances,  he  entered  upon 
the  track  immediately  in  front  of  the  moving  engine  and 
was  killed — ^then  he  would  be  guilty  of  negligence ;  and, 
if  such  negligence  was  the  proximate  cause  of  the  acci- 
dent, or  if  his  negligence  proximately  contributed  to  the 
cause  of  the  accident,  or  his  negligence  equally  with 
that  of  the  defendant  proximately  contributed  to  the 
cause  of  the  accident,  then  the  plaintiff  cannot  recover." 

The  sixth  assignment  of  error  presents  a  cognate  ques- 
tion, and  will  be  considered  in  connection  with  the  fifth 
assignment  of  error,  as  follows: 

"If  the  jury  find  that  the  deceased,  Henry  Dotterer, 
knew  of  the  near  approach  of  the  train,  and  heard  the 
signals  sounded  for  the  station,  or  if  he  was  otherwise 
informed  of  the  near  approach  of  the  train,  and  entered 
his  buggy  and  drove  to  the  crossing  and  entered  upon 
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the  track  just  immediately  in  front  of  the  approaching^ 
train  without  looking  or  listening,  or  taking  any  other 
precaution  to  ascertain  whetiier  it  would  be  safe  for  him 
to  cross  the  track,  and  should  find  that  the  statutory 
precautions  had  been  complied  with,  as  you  have  been 
instructed,  then  the  plaintiff  could  not  recover  in  this 
case." 

Now,  the  criticism  on  the  charge  given  in  the  fifth 
assignment  of  error  is  that  the  jury  is  left  to  determine 
whether  the  negligence  of  the  deceased  was  or  was  not 
the  proximate  cause  of  the  accident,  and  whether  such 
negligence  proximately  contributed  to  such  injuries, 
and  whether  such  negligence,  equally  with  that  of  the 
defendant  company,  proximately  contributed  to  the  ac- 
cident. 

It  is  insisted  that,  upon  the  hypothesis  stated,  the 
court  should  have  instructed  the  jury  that  the  plaintiff 
was  guill7  of  n^ligence  per  se,  and  that  this  negligence 
was  the  proximate  cause  of  the  accident. 

It  will  be  observed  that  the  special  request  set  out  in 
the  sixth  assignment  of  error  does  not  embody  the  doc- 
trine of  proximate  cause,  and  that  question  is  with- 
drawn from  the  consideration  of  the  jury,  and  it  is  as- 
sumed therein,  as  a  matter  of  law,  that  the  failure  of 
the  deceased  to  look  or  listen  is  not  only  negligence  per 
se,  but  that  it  is  the  proximate  cause  of  the  accident. 
It  will  be  noted  that  this  special  request  ignores  the 
proof  of  the  plaintiff  tending  to  show  the  running  of 
the  train  at  an  immoderate  and  dangerous  rate  of  speed 
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over  the  crossing,  and  in  failing  to  provide  a  flagman 
or  gates.  This  instruction  also  ignores  the  situation  of 
the  box  cars  on  the  side  track,  obscuring  the  view  of  the 
approaching  train.  It  is  a  well-settled  rule  of  law  that 
a  railroad  track  is  an  admonition  of  danger,  and  that 
it  is  an  act  of  negligence  for  a  person  to  go  upon  such 
track  without  looking  or  listening.  This,  however,  is 
not  an  inflexible  rule,  for  there  are  many  conditions  and 
environments  that  excuse  the  exercise  of  this  legal  duty. 

In  Patton  v.  Railroad  Co.,  89  Tenn.,  371,  X5  S.  W., 
921, 12  L.  R.  A.,  184,  the  court  said :  "The  duty  to  look 
and  listen  when  going  upon  a  railroad  track  is  a  con- 
tinuing duty  so  long  as  one  continues  upon  it,  using  it 
as  a  walkway."  But  it  was  held  that  the  peculiar  cir- 
cumstances under  which  the  deceased  went  upon  the 
track,  and  the  fact  that  he  was  crossing  a  bridge  under 
which  there  was  a  waterfall,  the  noise  of  which  probably 
prevented  his  hearing,  made  an  exception  to  the  opera- 
tion of  the  general  rule. 

In  Railroad  v.  Dies,  98  Tenn.,  663,  41  S.  W.,  862,  it 
was  held  as  follows  c  "A  party  can  not  be  required,  for 
instance,  to  stop  or  listen,  when,  on  approaching  a  cross- 
ing, he  can  see  a  reasonable  distance  up  or  down  the 
track,  so  as  to  be  certain  he  runs  no  risk  in  crossing. 
He  can  not  be  required  to  listen  if  he  is  deaf,  or  the 
noise  of  the  surroundings  is  so  great  as  to  preclude  all 
possibility  of  hearing.  He  can  not  be  held  liable  for 
negligence  for  failing  to  look  when  his  view  is  absolutely 
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cut  off,  or  so  obstructed  that  he  can  see  nothing  until  he 
is  entering  or  has  entered  upon  the  track." 

'  In  Wilson  V.  Citizens^  Street  Railwwy  Co.,  105  Tenn., 
74,  58  S.  W.,  334,  it  appeared :  That  the  plaintiff,  who 
had  been  injured  at  a  crossing  of  a  street  railway,  was 
not  familiar  with  the  crossing,  and  was  laboring  under 
a  mistake  as  to  the  locality  of  the  crossing.  The  night 
was  dark.  There  were  no  houses  or  lights  to  warn  him 
of  the  proximity  of  the  track.  That  the  two  roads  at 
their  intersection  were  in  a  cut  from  three  to  five  feet 
high,  and  the  railroad  track  was  level  with  the  road. 
It  was  held  the  duty  to  look  and  listen  is  not  an  abso- 
lute, cast-iron  rule  of  law,  which  must  be  applied  to  all 
€ases,  without  limitation  or  exception,  and,  under  the 
facts  and  circumstances  disclosed  in  that  case,  the  court 
was  in  error  in  charging  that  the  law  imposed  upon  the 
plaintiff  an  absolute  duty  to  lo<^  and  listen,  but  it 
should  have  been  left  to  the  jury  to  say,  in  view  of  the 
proof,  whether  plaintiff  was  guilty  of  contributory  neg- 
ligence in  failing  to  look  and  listen.  Railroad  Co,  v. 
Ives,  144  U.  S.,  408,  12  Sup.  Ct,  679,  36  L.  Ed.,  485. 

The  conditions  relied  on  in  the  present  case  to  prevent 
the  operation  of  the  general  rule  that  an  entrance  upon 
a  railroad  track  without  looking  or  listening  is  negli- 
gence per  se  are  ( 1 )  that  a  loud  noise  was  caused  by  a 
neighboring  flouring  mill,  that  was  calculated  to,  and 
probably  did,  destroy  the  noise  of  the  approaching  train ; 
and  (2)  that  the  deceased  was  excused  from  looking  for 
the  reason  that  the  company  had  allowed  its  side  tracks 
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to  be  parked  with  a  string  of  box  cars.  It  was  necech 
sary  that  these  extenuating  circumstances  should  be 
passed  upon  by  the  jury  in  determining  the  negligence 
of  the  deceased  in  failing  to  look  or  listeui  and  it  wa& 
beyond  the  province  of  the  court,  in  view  of  this  theory 
of  the  plaintiff,  to  adjudge,  as  matter  of  law,  that  a 
failure  to  look  and  listen  under  such  circumstances  was 
n^ligence  per  se.  But  on  this  subject  the  court  very 
properly  charged  the  jury  that  if  they  should  find  from 
the  proof  that  the  location  of  the  box  cars  upon  the  side 
track  obstructed  Mr.  Dotterer's  view  of  the  approach- 
ing train,  or  if  the  noise  of  the  mill  or  other  things  ob- 
structed his  hearing,  then,  under  such  circumstances,  a 
greater  degree  of  care  would  also  be  required  of  him 
before  attempting  to  cross  the  track  than  otherwise 
would  have  been  required  of  him,  if  there  had  been 
nothing  to  interfere  with  his  sight  or  hearing. 

This  instruction  should  have  been  given  in  connection 
with  the  court's  instructions  on  the  duty  to  look  and 
listen. 

In  Phillips  V.  Detroit  Ry.  Co.,  Ill  Mich.,  274,  69  K 
W.,  496,  66  Am.  St  Rep.,  392,  the  court  uses  this^  lan- 
guage, viz. : 

^^The  plaintiff,  if  he  could  not  see  an  approaching 
train,  by  reason  of  obstructions,  was  bound  to  use 
greater  precautions  in  nearing  the  track.  A  person 
about  to  cross  a  railroad  track  is  bound  to  recognize  the 
danger,  and  to  make  use  of  the  sense  of  hearing  as  well 
as  of  sight — and,  if  either  sense  can  not  be  rendered 
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available,  the  obligation  to  use  the  other  is  stronger — to 
ascertain  before  attempting  to  cross  whether  the  train 
is  in  dangerous  proximity." 

Merkle,  Adm'r,  v.  lUfew  York  R.  R.,  49  N.  J.  Law,  473, 
9  Atl.,  680 ;  Thompson  on  Negligence^  sec.  1666 ;  Elliott 
on  Railroads,  sec.  1168 ;  Railway  v.  Weaver^  9  Lea,  47, 
42  Am.  Rep.,  654. 

The  seventh  assignment  of  error  is  based  on  the  fol- 
lowing instructions  given  in  the  general  charge,  viz. : 

"If,  however,  you  should  find  that  Mr.  Dotterer  did 
not  know  of  the  near  approach  of  the  train,  and  did  not 
hear  the  signal  for  the  station,  nor  was  otherwise  in- 
formed of  the  near  approach  of  the  train ;  and  you 
should  further  find  that  the  obstructions  did  not  prevent 
him  from  seeing ;  and  you  should  find  that,  in  the  exer- 
cise of  ordinary  care  and  prudence,  he  did  look,  but  saw 
no  train ;  or  you  should  find  that  the  surrounding  noise 
was  not  such  as  would  prevent  his  hearing  the  signals 
of  the  approaching  train ;  and  you  should  find  that,  in 
the  exercise  of  ordinary  care  and  prudence,  he  listened 
for  the  train  and  did  not  hear  it,  and  that,  under  these 
circumstances,  while  in  the  exercise  of  ordinary  care 
and  prudence,  he  entered  upon  the  track  and  was  killed 
then  he  could  not  be  guilty  of  n^ligence.  And  if  you 
should  further  find  that,  under  the  instructions  herein- 
before given,  defendant  company  was  guilty  of  negli- 
gence proximately  causing  the  injury,  then  plaintiff 
would  be  entitled  to  recover." 
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It  is  insisted  on  behalf  of  defendant  company  that  the 
hypothesis  of  facts  stated  in  this  instruction  is  not  sup- 
ported by  the  record :  ( 1 )  That  Mr.  Dotterer  did  not 
know  of  tlie  near  approach  of  the  train ;  (2)  that  he  did 
not  hear  the  signal  for  the  station;  (3)  that  he  was  not 
otherwise  informed  of  the  near  approach  of  the  train; 

(4)  that  he  did  look  for  the  train,  and  failed  to  see  it; 

(5)  that  he  did  listen  for  the  train,  and  did  not  hear  it. 
The  contention  on  behalf  of  the  comjxany  is  that  these 

suppositive  facts  embraced  in  the  hypothetical  state- 
ment by  the  court  are  clearly  disproved  and  overthrown 
by  the  plaintiff's  own  testimony. 

The  following  facts  are  found  in  the  testimony  intro- 
duced by  the  plaintiff  below : 

That  on  the  day  of  the  accident  Mr.  Dotterer,  in  ac- 
cordance with  his  usual  custom  to  visit  the  sheds  and 
ofBices  south  of  Bluegrass  avenue  crossing  before  taking 
the  evening  train  for  his  home  at  Columbia,  was  in  the 
office,  south  of  the  crossing,  on  the  east  side  of  the  rail- 
road, talking  to  one  Harris.  Mr.  Herzell  challenged 
his  attention  to  the  fact  that  he  had  only  five  minutes 
to  catch  his  train  for  home.  He  immediately  left  the 
office,  but  stopped  on  the  outside  to  talk  with  one  Jones 
a  moment  about  some  phosphate  rock.  While  he  was 
thus  conversing  with  Jones  the  whistle  of  the  approach- 
ing train  blew  in  the  neighborhood  of  the  tank.  Mr. 
Dotterer  remarked:  "There's  my  train.  I  must  get 
away  from  here."  Or,  as  one  of  the  plaintiff's  witnesses 
remembered  it:     "I  must  beat  that  d train  to  the 


4  Gates]  DECEMBEE  TERM,  1903.  207 

Railroad  t.  Satterwhite. 

station."  He  at  once  entered  his  buggy,  turned  his 
horse's  head  to  the  south,  and  drove  rapidly  to  the  cross- 
ing. 

A  line  of  box  cars  intervened  between  him  and  the 
main  track  of  the  railroad.  Mr.  Dotterer  continued  to 
look  north  toward  the  depot  even  after  his  horse  had 
turned  in  upon  the  crossing,  so  that  he  failed  to  see 
Mr.  Zingerell  and  other  friends  who  were  earnestly 
warning  him  back.  The  plaintiff's  witnesses  testify 
that  Mr.  Dotterer  did  not  look  to  the  south,  the  direc- 
tion from  which  the  train  was  approaching.  It  appears 
from  the  undisputed  evidence  that  his  horse  wavered  at 
the  main  track,  thus  giving  him  a  mute  admonition  of 
danger,  but  deceased  immediately  rose  in  his  buggy  and 
struck  his  horse  two  blows  with  his  whip,  tiiereby  forc- 
ing the  animal  upon  and  across  the  track.  Other  per- 
sons standing  in  ihe  immediate  neighborhood  saw  the 
smoke  of  the  approaching  train  over  the  tops  of  the  in- 
tervening box  cars,  aJid  others  even  saw  the  roofs  of  the 
passenger  coaches.  Numbers  of  witnesses  saw  the  train, 
and  others  saw  the  signals  that  were  being  made  to  Mr. 
Dotterer  to  warn  him  back  from  the  track.  We  fail  to 
find,  upon  examination  of  the  evidence,  any  facts  upon 
which  the  court  based  the  hypothesis  submitted  by  him 
in  the  instruction  embodied  in  the  seventh  assignment 
of  error. 

In  Railroad  v.  Houston,  95  U.  S.,  703,  24  L.  Ed.,  542, 
it  was  said :  "To  instruct  a  jury  upon  assumed  facts 
to  which  no  evidence  applied  was  error.     Such  instruc- 


208  TENNESSEE  REPORTS.  [Vol.  112 

Railroad  y.  Satterwhlte. 

tions  tended  to  mislead  them  by  withdrawing  their  at- 
tention from  the  proper  points  in  issue.  Juries  are 
frequently  prone  to  indulge  in  conjectures  without  hav- 
ing possible  facts  not  in  the  evidence  suggested  for 
their  consideration.  In  no  respect  could  the  instruc- 
tions mentioned  have  aided  them  in  reaching  a  just  con- 
elusion." 

In  James  v.  Bank,  105  Tenn.,  3,  58  S.  W.,  261,  51  L. 
R.  A.,  255,  80  Am.  St.  Rep.,  857,  the  court  charged  upon 
facts  not  in  the.  evidence,  and  for  that  reason  the  cause 
was  reversed. 

In  O'Rourke  v.  Street  Railroad,  103  Tenn.,  124,  52 
S.  W.,  872,  46  L.  R.  A.,  614,  76  Am.  St  Rep.,  639,  the 
court  said :  ^'In  this  instance  it  is  not  improbable  that 
the  jury  was  misled  into  the  belief  of  the  court  that 
there  was  evidence  on  this  particular  point,  and  ac- 
cepted this  consideration  in  making  up  their  verdict; 
hence  the  irrelevant  instruction  may  have  been  in  some 
degree  prejudicial  to  the  plaintiff,  and  its  inclusion  in 
the  charge  therefore  noted  as  one  ground  for  reversal." 
See,  also,  E.  T.  d  W.  N.  R.  Go.  v.  Winters,  85  Tenn.,  240, 
1  S.  W.,  790. 

The  eighth  assignment  is  that  the  court  erred  in  its 
general  charge  in  instructing  the  jury  on  the  subject  of 
punitive  damages,  and  in  refusing  to  charge  the  supple- 
mental request  submitted  by  the  counsel  for  the  com- 
pany. In  his  general  charge  the  court  instructed  the 
jury  as  follows : 

"If  you  should  And  that  the  n^ligence  of  the  defend- 
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ant  was  gross  or  wanton,  you  should  make  proper  addi- 
tions to  the  compensatory  damages  by  way  of  punitive 
damages;  that  is^  damages  by  the  way  of  punishment 
If,  however,  you  should  And  that  the  deceased  himsdf 
was  guilty  of  contributory  negligence,  then  you  must 
take  this  into  consideration,  in  mitigation  of  damages, 
and  make  proper  deductions  for  this  negligenca'' 

The  counsel  for  defendant  company  also  requested 
the  court  to  charge  as  follows : 

"I  charge  you  that,  under  the  facts  of  this  case,  the 
plaintiff  would  not  be  entitled  to  recover  exemplary 
damagea" 

The  criticism  upon  the  instruction  contained  in  the 
general  charge  on  this  subject  is  that  the  assessment  of 
punitive  damages  by  the  jury  is  made  compulsory,  and 
not  discretionary. 

We  are  of  opinion  that  this  criticism  is  well  taken. 
It  will  be  observed  that  the  trial  judge  instructed  the 
jury  that,  if  the  n^ligence  of  the  defendant  was  gross 
or  wanton,  the  jury  should  add  damages  by  way  of 
punishment  The  allowance  of  punitive,  exemplary,  or 
vindictive  damages,  as  the  term  is  variously  used,  is 
left  to  the  sound  discretion  of  the  jury.  It  has  never 
been  supposed  that  it  was  within  the  province  of  the 
court  to  instruct  the  jury  that  punitive  damages  must  or 
should  be  assessed. 

In  Ferguson  v.  Moore,  98  Tenn.,  349,  39  S.  W.,  342, 
the  trial  judge  had  instructed  the  jury  as  follows : 

112  Tenn— 14 
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"Ton  may  give  what  is  called  ^vindictive  damages'  to 
pnnish  the  defendant^  if  guilty,  and  deter  others  from 
doing  likewise;  and  it  is  not  only  your  right,  but  your 
duty,  to  do  so.'' 

This  courts  on  appeal,  adjudged  this  instruction  to  be 
erroneous,  saying,  ^^The  giving  of  vindictive  damages  is 
a  matter  of  discretion  with  the  jury,  and  they  should 
not  be  told  that  it  is  their  duty  to  give  them." 

The  supreme  court  of  Kentucky,  in  the  case  of  L.  it 
N.  A.  B.  Go.  V.  Brooks,  83  Ky.,  129,  4  Am.  St  Rep.,  135, 
held  that  an  instruction  to  the  jury  that  they  should, 
under  certain  facts,  if  they  found  them  to  be  true,  give 
punitive  damages,  was  error. 

Mr.  Sutherland,  in  his  work  on  Damages,  in  the  last 
edition,  says  that: 

^^In  Vermont,  Mississippi,  Kentucky,  Illinois,  Mis- 
souri, New  York,  Rhode  Island,  Tennessee,  Wisconsin, 
Alabama,  Maryland,  North  Dakota,  North  Carolina, 
Maine,  punitory  damages  can  not  be  claimed  as  a  matter 
of  right;  but  it  is  always  a  question  for  the  jury,  within 
its  discretion,  no  matter  what  the  facts  are."  2  Suth- 
erland on  Damages  (3  Ed.),  sec.  403. 

In  Robinson  v.  Superior,  etc.,  94  Wis.,  345,  68  N.  W., 
961,  34  L.  R.  A.,  205,  59  Am.  St  Rep.,  897,  it  appeared 
that  the  jury  had  been  instructed,  in  effect,  by  the  trial 
judge,  that: 

'^If  the  conductor  maliciously  put  the  plaintiff  off  the 
car,  then  he  was  also  entitled  to  what  are  called  exem- 
plary or  punitory  damages." 
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The  court  said : 

"In  Day  V.  Woodworthy  54  U.  S.  (13  How.),  371  [14 
L.  Edr,  181],  Mr.  Justice  Greer,  speaking  for  the  court, 
said  ^that  in  actions  for  trespass,  and  all  actions  on  the 
case  for  torts,  a  jury  may  inflict  what  are  called  exem- 
plary, punitive,  or  vindictive  damages  upon  a  defend- 
ant; having  in  view  the  enormity  of  his  offense,  ratha:* 
than  the  measure  of  compensation  to  the  plaintiff.' 
This  has  always  been  left  to  the  discretion  of  the  jury, 
as  the  degree  of  punishment  to  be  thus  inflicted  must 
dei>^ad  upon  the  peculiar  circumstances  of  each  case." 

Then  the  court  continues,  later  on : 

"It  is  true  that  an  instruction  to  the  effect  that  the 
jury  ^ought'  to  give  exemplary  damages  in  such  a  case 
was  sustained  by  this  court  in  Hooker  v.  Newton,  24 
WiSw,  292 ;  but  the  case  is  not  in  harmony  with  the  best- 
considered  cases,  nor  with  the  weight  of  authority.  Mr. 
Thompson,  in  his  excellent  work,  after  stating  that  'the 
jury  may,  if  they  think  proper,  give  damages  by  way 
of  punishment,'  says :  'It  may  be  stated  that,  in  cases 
in  which  such  damages  may  be  given,  whether  they  will 
be  given,  or  not,  is  a  question  within  the  discretion  of 
the  jury.' " 

The  case  of  Hooker  v.  Newton,  24  Wis.,  292,  referred 
to  herein,  was  afterwards  overruled  by  the  case  of  Roh- 
inaon  V.  Superior,  etc.,  94  Wis.,  345,  68  N.  W.,  961,  34 
L.  K.  A.,  206,  59  Am.  St  Rep.,  897. 

American  and  English  Enc.  of  Law  (2  Ed.),  vol.  12, 
p.  51,  lays  down  the  following  rule: 
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"The  rule  that  the  question  of  exemplary  damages  is 
one  for  the  jury,  in  the  exercise  of  their  discretion  has 
been  held  to  apply,  though  it  was  established,  in.  point 
of  fact,  that  elements  existed  which  would,  according 
to  the  general  rule  of  exemplary  damages,  warrant  such 
an  assessment  It  has  been  held,  therefore,  to  be  er- 
roneous to  instruct  the  jury  that,  in  any  state  of  facts, 
it  is  their  duty  to  award  exemplary  damages,  or  that 
they  should,  will,  ought  to,  or  must  do  so,  or,  if  they 
find  a  given  state  of  facts,  the  plaintiff  is  entitled  to  re- 
cover such  damages;  and,  so  carefully  is  the  discretion 
of  the  jury  guarded  in  this  particular,  it  has  been  de- 
clared that  an  instruction,  several  times  repeated,  which 
seemed  to  invite  the  jury  to  give  punitive  damages^  was 
erroneous." 

It  is  said,  however,  that  the  language  now  criticised 
in  this  instruction  was  borrowed  almost  literally  from 
the  opinion  of  this  court  in  the  case  of  Davidson  Bene- 
dict Co.  V.  Severson,  reported  in  109  Tenn.,  572,  72  S. 
W.,  967.  It  is  true,  in  that  case  while  dealing  with  the 
general  question  of  damages,  the  following  language 
was  used,  viz. : 

"In  cases  where  the  negligence  of  the  person  that  in- 
flicted the  injury  is  gross  or  wanton,  they  [the  jury] 
should  make  proper  additions  by  way  of  adding  puni- 
tive damages." 

It  was  not  intended  by  this  opinion  to  lay  down  any 
new  rule  on  the  subject,  else  the  former  cases  would  have 
been  reviewed  and  overruled;  but  no  mention  is  made 
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of  former  rulings,  and  it  was  not  supposed  that  they 
were  invaded.  The  court,  in  the  use  of  the  word 
"should,^'  was  not  laying  down  a  rule  to  be  used  by  the 
trial  judges  in  instructing  juries  on  the  subject  of  the 
assessment  of  punitive  damages,  but  was  rather  enum- 
erating the  different  classes  of  damages,  and  stating  the 
grounds,  upon 'which  punitive  damages  might  be  super- 
added to  actual  compensation.  Moreover,  it  appears 
from  an  examination  of  the  opinion  that  there  was  no 
assignment  of  error  on  the  subject  of  punitive  damages, 
and  that  question  was  not  before  the  court  for  determi- 
nation. 

The  last  assignment  is  the  verdict  is  so  excessive  as 
to  evince  partiality,  passion,  and  caprice  on  the  part  of 
the  jury.  We  are  constrained  to  believe,  in  view  of  the 
contributory  negligence  on  the  part  of  the  deceased, 
that  this  assignment  is  well  taken.  For  the  errors  in- 
dicated, the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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,  TuLANB  Hotel  Co.  v.  M.  F.  Holohan. 
(Nashville.     December  Term,  1903.) 

1.  HOTELS.  One  procurmg:  no  accommodationfl  is  not  a  guest; 
case  in  judgment. 
One  cannot  become  the  guest  of  a  hotel  unless  he  procures  some 
accommodations  there.  A  traveling  salesman  turning  his  grips 
over  to  the  porter  of  a  hotel,  with  the  intention  of  going  there, 
but  changing  his^mind  and  not  going  there  nor  procuring  any 
accommodations  there,  does  not  become  a  gue^t  of  the  hotel 
so  as  to  charge  it  with  an  innkeeper's  liability.  (Post,  pp.  216- 
217.) 

Case  cited  and  approved:     Whitemore  t.  Haroldson,  2  Lea,  312. 

9,  SAME.  Ziiability  of  innkeeper  for  goods  of  one  not  a  guest  is 
that  of  a  gratuitous  bailee. 
An  Innkeeper,  to  whom  one  not  a  guest  sends  goods  to  be  held 
without  compensation  to  be  made  therefor,  will  not  be  liable 
as  an  innkeeper,  if  the  goods  are  lost;  but  will  be  liable  only 
as  a  gratuitous  bailee,  that  is,  for  loss  or  damage  occasioned 
by  gross  negligence.     (Post,  p,  217.) 

Case  cited  and  approved:     Whitemore  v.  Haroldson,  2  Lea,  312. 

8.  SAIEE.  Same.  Kot  liable  as  bailee  for  baggage  delivered  to 
its  porter  by  one  not  a  guest,  when. 
Where  a  traveling  salesman  turns  his  grips  over  to  the  porter 
of  a  hotel,  intending  to  become  a  guest  there,  but  changing  his 
mind,  goes  elsewhere,  and  does  not  become  a  guest  there,  the 
hotel  does  not  even  become  a  mere  bailee,  though  the  porter 
deposits  the  grips  in  the  hotel  office  without  notice  to  the  clerk, 
baggage  keeper  or  other  employee  of  the  hotel  and  without 
their  knowledge.  The  porter  is  the  gratuitous  bailee  and  not 
the  hotel.     (Post,  pp.  217-218.) 
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FROM  DAVroSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County. 
— John  W.  Ohildeess,  Judge. 

Gbafton  Gbbbn,  for  Hotel' Company. 

John  Tubnbb  and  E.  S.  Ashceaft,  for  Holohan. 


Me.  JusncJB  Wilkes  delivered  the  opinion  of  the 
Court 

The  facts  in  this  case  are  undisputed,  and  are^  in 
substance,  as  follows: 

Mr.  Holohan,  a  traveling  salesman,  came  to  Nash- 
ville on  the  morning  of  September  1, 1901.  He  brought 
with  him  two  grips  or  suit  cases.  These  grips  were 
turned  over  at  the  depot  to  the  porter  of  the  Tulane 
Hotel,  as  Mr.  Holohan  intended  to  stop  at  that  hotel. 
However,  he  did  not  stop  at  the  Tulane  Hotel,  but,  after 
breakfasting  at  the  Terminal  Station  Hotel,  he  met  a 
friend  of  his,  and  went  home  with  him,  and  did  not  stop 
or  stay  at  the  Tulane  as  its  guest  while  on  this  trip. 

Mr.  Holohan,  however,  went  to  the  Tulane  on  the 
aftemeon  of  his  arrival  to  secure  his  grips,  but  only  one 
of  them  could  be  found.    Several  demands  were  made 
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on  the  hotel  for  the  missing  grip,  but  it  was  not  pro- 
ducedy  and  upon  the  refusal  of  the  hotel  company  to  pay 
for  it  this  suit  was  brought 

Mr.  Holohan  did  not  register  at  the  hotel  on  either 
September  1  or  2,  1901,  did  not  procure  any  accommo- 
dations there  on  either  of  those  dates,  and  was  not  a 
guest  of  the  Tulane  Hotel  while  on  this  visit  to  the  city. 
The  case  was  tried  without  a  jury,  ajid  resulted  in  judg- 
ment for  plaintiff  for  $79.25  and  costs,  and  the  hotel 
company  has  appealed  and  assigned  errors. 

It  is  assigned  as  error  that  there  is  no  evidence  to 
support  the  finding  of  the  circuit  judge,  for  two  rea- 
sons: 

First  There  is  no  evidence  to  show  that  Mr.  Holo- 
han was  a  guest  of  the  hotel,  and,  unless  he  is  shown  to 
have  been  a  guest,  the  hotel  is  not  liable,  as  an  inn- 
keeper, for  the  care  of  his  baggaga 

Second.  There  is  no  evidence  to  show  that  the  bag- 
gage was  lost  by  the  negligence  of  the  hotel  company,, 
and,  unless  gross  negligence  can  be  imputed  to  it,  it  is 
*  not  liable  as  a  gratuitous  bailee. 

In  the  first  place,  was  Mr.  Holohan  a  guest  of  the  ho- 
tel? 

We  think  not  The  universal  rule  seems  to  be  that 
one  can  not  become  the  guest  of  a  hotel  unless  he  pro- 
cure some  accommodation.  He  must  procure  a  meal,, 
room,  drink,  feed  for  his  horse,  or  at  least  offer  to  buy 
something  of  the  innkeeper,  before  he  becomes  a  guest 

In  the  case  at  bar  Mr.  Holohan  procured  no  accom- 
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modation  from  the  hotel,  nor  did  he  offer  to  buy  any- 
thing. 

In  the  case  of  Whitemore  v.  Haroldson,  2  Lea,  312, 
it  was  held :  '^If  one  not  a  gnest  sends  goods  to  an  inn- 
keeper without  compensation  to  be  made,  he  would  not 
be  subject  to  the  liability  of  an  innkeeper  if  the  goods 
were  lost,  but  only  to  such  liability  as  attached  to  a 
gratuitous  bailee ;  that  is;  for  loss  or  damage  occasioned 
by  gross  negligence. 

"The  first, requisite  of  the  extraordinary  liability  now 
under  consideration  iip  that  the  relation  of  innkeeper 
and  guest  should  have  existed  between  the  parties  at  the 
time  the  loss  or  injury  occurred ;  and  such  liability  can 
not  be  imposed  in  any  case  where  the  relation  never  in 
fact  existed.  Under  such  circumstances,  if  the  inn- 
keeper is  a  gratuitous  bailee,  he  is  only  liable  in  case 
loss  occurs  in  consequence  of  gross  negligence  on  his 
part" 

16  Am«  and  Eng.  Enc.  Law,  530.  See,  also,  2  Par- 
sons on  Contracts,  p.  165;  Schouler  on  Bailments,  sec. 
280;  Redfield  on  Carriers  &  Bailments,  sec.  592. 

Defendant  company  can  not,  therefore,  be  held  liable 
as  an  innkeeper. 

It  is  said  that  it  can  be  and  should  be  held  liable  as  a 
mere  bailee.  We  do  not  think  that  the  hotel  company, 
under  the  facts  in  this  case,  ever  had  the  custody  or  the 
possession  of  this  baggage.  It  is  true  that  it  was  de- 
livered into  the  care  and  custody  of  the  hotel  porter  at 
the  station ;  but  the  porter  had  no  authority  to  receive  it, 
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or  charge  the  hotel  company  for  its  safe-keeping^  unless 
the  owner  was  a  guest,  or  subsequently  became  one.  The 
porter  himself  individually  was  the  gratuitous  bailee. 
If  he  deposited  the  grip  in  the  hotel  office — ^as  it  appears 
he  did— still  it  was  not  placed  in  the  possession  or  cus- 
tody of  the  clerk  or  baggage  keeper  or  any  other  «n- 
ployee  of  the  hotel  company,  nor  was  their  attention  ever 
ealled  to  the  same.  So  far  as*  the  hotel  is  concerned,  it 
is  the  same  as  if  the  porter  had  gratuitously  brought  up 
the  valise  of  a  friend  or  a  stranger,  and  put  it  down  in 
the  hotel  office,  without  calling  any  attention  to  it,  or 
giving  the  hotel  employees  any  notice  of  it,  and  no  oc- 
casion existing  for  them  to  take  charge  of  it 

If  there  is  bailment  in  this  case,  the  train  iK>rter  is 
the  bailee,  and  not  the  hotel  company,  who  never,  by 
any  authorized  agent,  had  any  care  or  custody  of  the 
^^^g^^e^  or  any  notice  of  it 

The  judgment  is  reversed,  and  the  suit  dismissed,  at 
the  cost  of  appellee. 
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A.  B.  Rains  v.  Maxwell  Housb  Company. 
{Nashville.    December  Term,  1903.) 

1.  HOTSLS.    Absolute  insurers  ol  guest's  property  under  com- 
mon law. 
The  innkeeper  was,  under  the  common  law,  an  absolute  Insurer 
of  the  property  of  his  transient  guest.     (Poatt  pp.  223-224.) 

il.  SAME.    Constmction  of  statute  relieving  from  liability  for  loss 
of  guest's  property. 

While  the  statute  relieving  the  proprietors  of  hotels  from  liability 
for  loss  of  certain  property  of  guests  under  certain  conditions 
is  in  derogation  of  the  common  law,  and  for  that  reason  must 
be  strictly  construed,  still  at  the  same  time  it  must  be  con- 
strued with  reference  to  its  evident  object  and  purpose,  namely, 
the  benefit  and  protection  of  hotel  keepers.  iPost,  pp.  224,  229, 
230.) 

Cases  cited  and  approved:  Rosenplanter  v.  B'OSselle,  54  N.  Y., 
255;  Stewart  v.  Parsons,  24  Wis.,  242. 

•8  SAKE.  Same.  Watch  and  fob  embraced  in  the  words  ''Jewels 
and  ornaments"  in  statute  relieving  hotel  keepers  from  liability. 
A  watch  used  for  a  timekeeper  or  chronometer  and  the  fob  at- 
tached thereto  are  embraced  in  the  words  "Jewels  and  orna- 
ments" in  the  statute  providing  that  whenever  the  proprietor 
a  hotel  shall  provide  a  safe  for  the  keeping  of  any  jewels  or 
ornaments  belonging  to  the  guests,  and  the  guest  does  not  de- 
posit them  there,  the  proprietor  shall  not  be  liable  for  their 
loss  by  theft  or  otherwise;  and  under  this  statute  the  hotel 
keeper  is  relieved  from  liability  for  loss.    (Poat,  pp.  224-232.) 

Acts  cited  and  construed:     1879,  ch.  145. 

Code  cited  and  construed:     Sec.  3593  (S.). 

Cases  cited  and  approved:  Meacham  v.  Galloway,  102  Tenn., 
419;  Hyatt  v.  Taylor,  42  N.  Y.,  258;  Rosenplanter  v.  Rosselle,  54 
K.  Y.,  265;  Stewart  v.  Parsons,  24  Wis.,  242. 
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Cases  cited  and  distinguished  or  disapproved:  Ramaley  v.  Ice- 
land, 43  N.  Y.,  539;Berstein  v.  Sweeney,  33  N.  Y.  Super.  Ct. 
276;  Gile  v.  Libby,  36  Barb.  (N.  Y.),  77;  Maltby  v.  Chapman,  25 
Md.,  810;  Murchison  y.  Sergent,  69  Oa.,  207. 


FROM  DAVIDSON, 


Appeal  from  the  Circuit  Court  of  Davidson  County- 
-John  W.  Childress,  Judge. 

James  A.  Ryan,  for  plaintiff. 

Charles  C,  Trabue,  for  defendant. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  cause  was  commenced  before  a  justice  of  the 
peace.  It  was  tri-ed  before  the  circuit  judge  on  appeal, 
on  an  agreed  statement  of  facts,  without  the  intervention 
of  a  jury. 

The  agreement  is  in  the  following  w^ords:  "In  this 
cause  it  is  agreed  and  stipulated  by  and  between  coun- 
sel representing  plaintiff  and  defendant  that  the  follow- 
ing facts  are  true,  and  that  the  same  are  all  the  ma- 
erial  facts  involved  in  the  litigation,  and  that  the  same 
may  be  treated  in  all  respects  on  the  trial  of  this  case 
as  competent  and  uncontradicted  testimony: 
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"On  July  13,  1902,  A.  B.  Eains,  the  plaintiff  in  this 
case,  accompanied  by  his  wife  and  daughter,  a  young 
lady,  left  their  home  at  Columbia,  Tennessee,  and 
stopped  at  Nashville,  on  their  way  to  Bon  Aqua  Springs 
for  a  vacation.  The  party  arrived  at  Nashville  on  July 
13th,  in  the  evening,  and  registered  as  guests  at  the 
Maxwell  House.  The  Maxwell  House  Company,  the 
defendant  in  this  case,  is  a  corporation,  chartered  under 
the  laws  of  Tennessee,  engaged  in  a  general  hotel  busi- 
ness. 

"The  train  for  Bon  Aqua  Springs  left  Nashville  at  7 
o'clock  in  the  morning,  and  the  party  left  a  call  at  the 
office  of  the  defendant  company  for  5 :30  a.  m.  the  next 
morning. 

"Mr.  and  Mrs.  Bains  occupied  one  room,  and  their 
daughter.  Miss  Bains,  an  adjoining  room. 

"On  retiring,  Mr.  Bains  placed  his  watch  under  his 
pillow,  and,  awakening  at  4:30  o'clock  on  Monday 
morning,  looked  at  it  to  ascertain  the  time.  The  bell 
boy  in  the  employ  of  defendant  company  called  Mr. 
Rains  at  5 :30  a.  m.,  according  to  instructions.     Where- 

« 

apon  Mr.  Bains  arose  and  dressed,  and  went  down  to 
the  office  and  settled  his  bill. 

"Before  leaving  his  room  he  told  his  wife  that  he 
would  have  a  boy  sent  up  for  the  hand  baggage,  and  that 
he  would  go  to  the  dining  room  and  order  breakfast  for 
three,  which  he  did,  and  his  wife  and  daughter  shortly 
thereafter  joined  him  at  the  table. 

"After  the  party  had  been  at  the  table  not  exceeding 
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fifteen  minutes,  Mr.  Rains  discovered  that  he  had  left 
his  watch  in  his  room.  He  went  to  the  rotunda  railing 
and  called  to  the  office  to  send  the  porter  up  for  the 
watch.  Mr.  Bains  then  went  back  to  the  dining  room,, 
waited  a  few  minutes,  looked  at  the  clock,  and  saw  that 
it  was  within  a  few  minutes  of  the  time  for  the  departure 
of  his  train.  He  hurriedly  returned  to  his  room,  and 
found  the  porter  in  the  act  of  looking  for  his  watch.  The 
watch  was  not  found,  and  has  not  since  been  recovered 
by  him.  He  then  went  hurriedly  down  and  joined  his 
wife  and  daughter,  and  caught  a  car  for  the  depot.  The 
bell  boy  who  gave  Mr.  Bains  his  grips,  and  who  heard 
the  porter  talking  about  it  said :  ^I  could  not  have- 
gotten  the  watch,  as  your  wife  was  in  the  room  when 
I  got  the  grips.'  This  conversation  occurred  when  they 
were  getting  on  the  car.  Mrs.  Bains  and  Miss  Bains 
both  state  that  they  were  not  in  the  room  at  the  time 
the  boy  got  the  grips,  but  were  outside  in  the  hotel 
passaga  The  room  was  unlocked  when  the .  porter 
reached  it  Mrs.  Bains  and  Miss  Bains  had  kept  the 
door  locked  while  they  were  in  the  room,  as  all  of  their 
valuable  jewelry  was  in  their  grips.  The  watch  waa 
never  returned  or  found. 

"It  was  a  watch  without  jewela 

"The  Maxwell  House  Company  had  posted  within 
the  room  occupied  by  Mr.  and  Mrs.  Bains,  and  also  in 
the  room  occupied  by  Miss  Bains,  a  conspicuous  notice 
that  it  had  provided  a  safe  and  vault,  etc.,  in  accordance 
with  the  Act  of  1879,  p.  185,  c.  145,  being  section  359a 
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of  Shannon's  Compilation  of  the  Laws  of  Tennessee^, 
which  statute  is  as  follows: 

"  ^Whenever  the  proprietor  of  any  hotel  or  inn  shall 
provide  a  safe  in  the  office  in  such  hotel  or  inn  or  other 
conyenient  place  for  the  safe-keeping  of  any  money, 
jewels  or  ornaments  belonging  to  the  guests  of  such 
hotel  or  inn,  or  for  any  samples  of  merchandise  of  any 
kind  carried  by  drummers  or  commercial  travelers,  and 
shall  notify  the  guests  thereof  by  posting  a  notice  stat- 
ing the  fact  that  such  safe  or  other  convenient  place  in 
which  money,  jewels,  ornaments  or  samples  might  be 
deposited,  in  the  room  or  rooms  occupied  by  such  guests 
in  a  conspicuous  manner,  if  such  guest  shall  neg- 
lect to  deposit  such  money,  jewels,  ornaments  or  sam- 
ples of  merchandise  in  such  safe  ch*  other  convenient 
place,  the  proprietor  shall  not  be  liable  for  any  loss  of 
such  money,  jewels,  ornaments  or  samples  of  merchan- 
dise sustained  by  such  guests  by  theft  or  otherwise.' 

''It  is  further  stipulated  and  agreed  that  the  value  of 
the  watch  lost  or  stolen  from  Mr.  Bains  was  |100,  which 
was  its  reasonable  market  value,  and  that  the  fob  at- 
tached to  said  watch  was  reasonably  worth  |10,  its  mar- 
ket value,  making  a  total  of  f  110,  for  which  he  sues. 

''It  is  agreed  that  all  of  the  hotel  officials  and  em- 
ployees testified  that  they  did  not  take  the  watch  or  fob 
in  controversy,  and  knew  nothing  about  it" 

This  is  all  the  evidence  in  the  case. 

The  common  law,  as  well  understood,  is  that  an  inn- 
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keeper  is  an  abBolute  insurer  of  the  property  of  his 
transient  guest,  and  und^  that  rule  the  hotel  company 
would  be  liable  in  this  case. 

The  sole  question,  therefore,  is  a  proper  construction 
of  the  Act  of  1879,  page  185,  chapter  145,  which,  under 
the  conditions  named  in  the  act,  exempts  the  hotel 
keeper  from  liability  for  any  money,  jewels,  ornaments, 
or  samples  of  any  kind  carried  by  drummers  or  commer- 
cial travelers. 

We  think  it  very  clear  that  none  of  the  terms  used  in 
the  statute  embraces  a  watch,  unless  it  be  the  term  "jew- 
els." 

The  statute  being  in  derogation  of  the  common  law, 
must  be  strictly  construed,  but  at  the  same  time  with 
reference  to  the  evident  object  and  purpose,  and  only 
such  articles  as  are  named  can  be  considered  as  coming 
within  its  provisions 

In  the  case  of  Ramaley  v.  Leland,  43  N.  Y.,  539,  3  Am. 
Rep.,  728,  it  is  said :  "A  watch  and  chain  are  not  jew- 
els within  a  statute  relieving  hotels  from  liability  for 
loss  of  money,  jewels  or  ornaments  of  guests  when  they 
have  provided  a  safe  for  the  deposit  of  such." 

The  same  was  held  in  the  case  of  Berstein  v.  Sweeny, 
33  N.  Y.  Super.  Ct,  276,  which  quotes  with  approval 
Webster's  definition  of  a  jewel,  as  "an  ornament  of  dress 
in  which  the  precious  stones  form  a  principal  part" 

In  the  case  of  Qile  v.  lAhhy,  36  Barb.  (N.  Y.),  77,  the 
court  held:  "The  watch  and  pen  and  pencil  case  are 
certainly  valuable,  and  perhaps  might  be  called  jewels. 
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bnt  I  think  should  be  considered  a  part  of  the  traveler's 
personal  clothing  or  apparel.  The  l^islature  certainly 
did  not  expect  the  traveler,  after  retiring,  to  send  down 
his  ordinary  clothing  or  apparel  to  be  deposited  in  the 
safa" 

It  was  also  held  that  a  reasonable  amount  of  money 
for  traveling  expenses  aad  articles  for  personal  use  and 
convenience,  though  within  the  terms  of  the  statute,  are 
not  within  its  spirit,  and  that  a  guest  by  retaining  such 
articles  in  his  own  possession,  instead  of  depositing  them 
with  the  innkeeper,  does  not  absolve  the  innkeeper  from 
his  common-law  liability.  See,  also;  16  Am.  &  Eng. 
Ency.  Law  (2  Ed.),  p.  543. 

In  the  case  of  Mdlthy  v.  Cha/pm(m,  25  Md.,  310,  it  was 
held  that  a  guest  was  not  bound  to  deposit  with  the  inn- 
keei>er  for  safe-keeping  a  watch  or  a  sum  of  money 
amounting  to  f  90. 

Under  a  Georgia  statute  which  specifies  *^aluable  ar- 
ticles,'' it  was  held  that  a  guest  cannot  be  required  to 
deposit  a  watch  of  reasonable  value  worn  by  him,  and 
a  reasonable  sum  of  money  had  by  him  for  the  purpose 
of  paying  his  traveling  expenses.  Murchiaon  v.  Sergent, 
69  Ga.,  207,  47  Am.  Rep.,  754. 

And  the  court  in  that  case  said :  ^'Even  if  notice  had 
been  published  to  him,  according  to  law,  to  deposit  val- 
uables in  another  place,  it  would  not  apply  to  traveling 
money,  nor  a  watch  of  reasonable  amount  and  value." 

In  the  case  of  Ramaley  v.  Leland,  supra,  the  court, 

112  Tenn— 15 


226  TENNESSEE  BEPOBTS.  [Vol.  112 

Rains  T.  Maxwell  House  Ga 

construing  the  words  of  the  statute,  which  are  the  same 
as  the  words  of  our  statute,  said : 

''The  words  of  the  statute  must  be  taken  in  their  ordi- 
nary sense,  in  the  absence  of  any  indication  that  they 
were  used  either  in  a  technical  sense  or  in  a  sense  other 
than  that  in  which  they  are^  properly  used.  A  watch  is 
neither  a  jewel  nor  an  ornament,  aa  these  words  are 
used  and  understood  either  in  common  parlance  or  by 
lexicographera  It  is  not  used  or  carried  aa  a  jewel  or 
ornament,  but  as  a  timepiece  or  chronometer,  an  article 
of  ordinary  wear  by  most  travelers  of  every  class,  and 
are  of  daily  and  hourly  use  by  all.  It  is  aa  useful  and 
necessary  to  the  guest  in  his  room  as  out  of  it»  in  the 
night  as  in  the  day  time;  It  is  carried  for  use  and  con- 
venience, and  not  for  ornament ;  but  it  is  enough  that  it 
is  neither  a  jewel  nor  ornament  in  any  sense  in  which 
these  words  have  ever  been  used.'* 

In  the  caae  of  OUe  v.  Libby,  supra,  the  facts  were  that 
the  plaintiff's  watch,  pencil,  pencil  case,  and  |25  in 
money  were  stolen.  The  court  said,  in  construing  the 
first  section  of  the  act :  ''We  must  look  at  the  whole  of 
it ;  and  doing  so,  I  think  it  plain  that  the  exemption  waa 
intended  to  apply  only  to  such  amount  of  money  and  to 
such  jewelry,  ornaments,  and  valuables  as  the  landlord 
or  hotel  keeper  himself,  aa  a  prudent  person  traveling, 
would  put  in  a  safe,  if  convenient,  when  retiring  at  night 
Can  any  suppose  that  it  was  the  intention  of  the  act  to 
exempt  the  hotel  proprietor  for  his  common-law  liabil- 
ity, unless  the  traveler  emptied  his  pockets  of  every  cent 
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of  mon^  and  depoaited  it  with  his  watch  and  his  pencil 
eaae  in  the  safe,  both  of  which  la«t-mentioned  articles 
he  might  have  occasion  to  use  aft»  retiring  to  his  room? 
This  would  be  not  only  exempting  hotel  keepers  from 
their  extraordinary  liability,  but  requiring  extraordi- 
nary diligence  from  their  gnesta  In  my  opinion,  at  this 
day,  the  traveler  putting  up  at  a  respectable  hotel,  who 
cm  retiring  at  night  should  think  of  taking  from  his 
pockets  and  depositing  in  the  safe  such  a  sum  as  |25  only 
or  his  watch  and  gold  pen  and  pencil  case,  would  be  con- 
sidered not  only  extraordinarily  but  ridiculously  pru- 
dent^ 

In  the  case  of  Maltby  y.  Chapman,  supra,  the  plain- 
tiff's watch,  watch  guard,  pocketbook,  and  |90  in  money 
ware  stolen  during  the  night  The  Maryland  statute 
then  in  force  provided  that  guests  should  deposit  money, 
plate,  and  jewelry  for  safe-keeping.  The  plaintiff  re- 
covered judgment  for  all  of  the  property.  The  court 
said :  ^^The  evidence  here  shows  that  the  articles  stolen 
frcHu  the  room  of  the  api>ellee,  the  guest  of  the  appellant, 
were  a  watch,  watch  guard,  and  pocketbook  and-  f  90  in 
money,  and  looking  to  the  purpose  and  the  terms  of 
these  provisions  of  the  Code,  it  is  manifest  that  a  compli- 
ance with  them  could  not  relieve  the  appellant  from  lia- 
bility for  the  loss  thus  shown.  All  of  these  articles^  with 
the  exception  of  the  money,  were  of  a  class  not  within  the 
statutory  provisions  referred  to,  and  the  appellant  could 
not  even,  by  complying  with  their  requirements  exempt 
himself  from  liability  for  their  loss.'' 
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These  cases^  by  their  reasoning^  indicate  that  the  inn- 
keeper,  even  under  provisionB  of  a  statute  such  aa  our 
own,  would  still  be  held  liable  for  the  loss  of  a  watch,  al- 
though it  was  kept  by  the  guest  In  his  room  and  about 
his  person.  But  the  authority  of  these  cases  is  very 
much  shaken,  if  not  entirely  overthrown,  by  subsequent 
cases  from  the  New  York  courts. 

In  the  case  of  Hyatt  v.  Ta/ylor,  42  N.  Y.,  258,  there 
was  a  suit  to  recover  certain  money,  two  gold  studs^  and 
two  gold  pena  The  lower  court  instructed  the  jury  that 
notwithstanding  the  statute,  the  guest  would  be  entitled 
to  retain  such  articles  as  were  of  ordinary  use  and  con- 
venience, and  it  was  left  to  the  jury  to  apply  this  rule. 
The  verdict  was  in  favor  of  the  plaintiff  for  f  190.  The 
loss  occurred  in  New  Jersey,  the  law  of  which  state  was 
identical  with  that  of  New  York,  and  covered  "money, 
jewels  and  omament&"  The  appellate  court  reversed 
the  case,  and  in  its  opinion  said :  "If  the  l^islature  of 
New  Jersey  intended  to  relieve  the  innkeeper  from  re- 
sponlsdbUity  for  the  loss  of  any  money,  jewels,  or  orna- 
ments, in  what  words  was  it  possible  to  more  clearly  ex- 

• 

press  their  intention?  It  would  have  been  mere  tautol- 
ogj  to  have  added  the  words  for  *any  money,  without 
any  exception.'  The  presumption  [that  some  money  was 
to  be  exempt]  is  derived  solely  from  the  alleged  incon- 
venience of  requiring  the  guest  to  conform  to  the  require- 
ments. If  it  be  asked,  could  the  legislature  have  in- 
tended that  on  entering  a  hotel  the  guest  should  strip 
himself  of  all  money,  jewels,  and  ornaments,  or  be  with- 
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out  protection,  it  may  be  answered,  the  gnest  walks 
the  streets,  he  visits  places  of  public  resort  or  amuse- 
ment^ or  the  places  to  which  his  business  calls  him,  and 
he  enters  his  own  abode,  and  takes  with  him  to  each, 
without  any  special  guaranty  of  safety,  so  much  money, 
jewels,  or  ornaments  as  he  sees  fit,  and  the  hardship  is 
not  great  if  his  entrance  or  his  stay  at  a  hotel  places  him 
in  no  worse  condition.  No  rule  of  public  policy,  no  ne- 
cessity, no  violation  of  right,  no  evidence  of  intent  de- 
rivable from  the  terms  of  the  statute  or  from  its  design, 
permits  in  this  case  a  restriction  of  its  plain  and  explicit 
language'' 

In  the  case  of  Rosenplanter  v.  Rosselle,  54  N.  Y.,  255, 
the  court,  commenting  upon  the  cases  of  Oile  v.  lAhhy 
and  Hyatt  v.  Taylor,  supra,  said :  "The  law  is  now  set- 
tled in  this  State  that  if  a  guest,  on  retiring  to  bed  at 
night,  removes  a  watch  or  jewelry  from  his  person,  or 
leaves  money  in  his  pocket,  and  neglects  to  deposit  the 
same  in  the  safe  provided  for  that  purpose,  he  cannot 
hold  the  landlord  liable  for  the  loss  of  same,  provided  the 
notice  required  by  the  statute  has  been  posted  in  his 
room.  However  inconvenient  or  troublesome  it  may  be  to 
make  the  deposit,  it  must  be  made,  or  else  the  landlord 
has  the  protection  of  the  statute.  The  true  rule  is  that  as 
above  stated :  that  it  is  the  duty  of  the  guest  to  make  the 
deposit  whenever  he  has  time  and  opportunity  to  do  so. 
This  rule  may  be  inconvenient  to  guests ;  but  the  statute 
was  not  intended  for  their  benefit;  it  is  manifestly 
enacted  for  the  protection  of  hotel  keepers." 
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In  Stewart  v.  Parsons,  24  Wis.^  242,  a  gold  watch  and 
chain  had  been  lost  The  lower  court  followed  the  early 
New  York  cases,  and  held  the  innkeeper  liable;  but  the 
supreme  court  reversed  the  lower  court,. saying:  "The 
court  below  doubtless  thought  that  the  law  was  not  in- 
tended 'to  apply  to  and  include  a  watch  and  chain  worn 
by  a  guest  on  his  person.  It  seems  to  us,  however,  that 
there  is  no  satisfactory  reason  for  saying  that  the  prop- 
erty lost  does  not  come  fully  within  the  language  and 
intent  of  this  enactment  The  statute,  in  substance,  pro- 
vides that  no  innkeeper  in  this  State  who  shall  con- 
stantly have  in  his  inn  an  iron  safe  in  good  order,  and 
suitable  for  the  safe  custody  of  money,  jewelry,  and  arti- 
cles of  gold  and  silver  manufacture  and  the  like,  shall  be 
liabla  The  object  of  this  law  is  very  manifest  It  is 
intended  to  limit  and  restrict  the  liability  of  an  inn- 
keeper at  common  law  or  by  custom  of  the  loss  of  the 
goods  of  his  guests  committed  to  his  care." 

In  this  case  the  case  of  OUe  v.  Lihby,  supra,  is  criti- 
cized, and  the  case  of  Hywtt  v.  Taylor,  supra,  is  ap- 
proved. 

The  case  of  Murchison  v.  Sergent^  supra,  did  not  in- 
volve  a  construction  of  a  statute  at  all,  since  it  was  ex- 
pressly found  that  no  notice  had  been  given  the  guest  as 
required  by  law.  The  court  said  obiter :  "Even  if  no- 
tice had  been  published  to  him,  according  to  law,  to  de- 
posit valuables  in  another  place,  it  would  not  apply  to 
traveling  money  and  a  watch  of  reasonable  value;"  cit- 
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ing  the  Maryland  and  earlier  New  York  caaeSy  to  which 
we  haye  adverted. 

In  Meacham  y.  Oallovyay,  102  Tenn.,  419,  62  8.  W., 
859,  46  L.  R.  A.,  319,  73  Am.  St.  Rep.,  886,  this  court 
said :  ^^It  was  conceded  on  the  trial  that  the  watch  and 
chain  should  have  been  deposited  in  the  safe  in  compli- 
ance with  notices  to  that  effect  posted  in  the  room,  and 
that  no  recovery  could  be  had  for  the  loss  of  the  watch 
and  chain.'^ 

The  question  at  issue  in  this  case,  however,  was  not 
adjudged  in  that. 

We  think  that  the  watch  and  fob  must  be  considered 
as  embraced  in  the  terms  ^^jewels  and  ornaments.'' 

Mr.  Webster  defines  the  w6rd  ^^jeweP'  as  an  ornament 
of  dress,  usually  made  of  a  precious  metal,  having 
enamel  or  precious  stones  as  a  part  of  its  design ;  but  we 
are  of  the  opinion  that  the  sense  in  which  it  was  used  by 
the  legislature  is  the  common  meaning  attributed  to  it 
as  an  ornament,  or  useful  article  of  value,  and  embraces 
a  watch  used  for  a  timekeeper  or  chronometer,  and  in 
which  precious  stones  may  or  may  not  form  a  part.  The 
fob  is  evidently  an  article  kept  and  worn  both  for  use 
and  ornament. 

If  a  guest  sees  proper  to  keep  his  watch  and  his  fob 
and  money  upon  his  person  or  in  his  room,  he  does  so  at 
his  own  risk,  just  as  he  keeps  it  about  hig  own  person 
and  in  his  possession  when  not  in  the  hotel  or  inn.  If 
he  dei^res  for  his  own  safety  or  inconvenience  to  place 
the  responsibility  for  its  safekeeping  upon    the    hotel 
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company  during  his  stay  in  the  hotel  as  a  guest,  then  he 
must  place  it  in  the  safe  which  the  statute  requires  to 
be  provided  by  the  innkeeper  for  that  purpose.  We  can 
put  no  other  construction  upon  the  statute^  without  nul- 
lifying wholly  or  to  some  extent  its  provisions. 

It  may  be  inconvenient  to  deposit  small  sums  of  money 
and  pieces  of  jewelry  of  little  value  in  the  safe  of  a  hotel, 
and  it  may  be  inconvenient  to  do  without  their  use  in  the 
room  during  the  stay  of  the  guest ;  but  this  is  a  condition 
under  the  statute,  upon  which  the  hotel  keeper  can  alone 
be  made  liable  for  their  safety  as  an  insurer. 

If  the  guest  desires  to  avoid  these  inconveniences,  he 
may  retain  possession  of  his  money  and  his  jewelry,  just 
as  if  he  were  not  a  guest  of  the  hotel. 

We  are  of  the  opinion,  therefore,  that  there  is  no  error 
in  the  judgment  of  the  trial  courts  and  it  is  affirmed,  with 
costs. 
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J.  E.  K.  Alexander  v.  Geo.  P.  Muss. 
{Ndshville.     December  Term,  1903.) 

1.  EVIDBNCB.    Of  complainant  as  a  witness  does  not  overcome 
positive  denial  in  sworn  answer,  when. 
The  evidence  of  the  complainant  as  a  witness  is  not  sufficient 
to  overcome  the  positive  denial  of  defendant  in  his  answer  un- 
der oath,  where  the  oath  was  not  waived  under  the  statute. 
{Post,  pp.  235-236.) 

Cases  cited  and  approved:  Baker  v.  Barfleld,  4  Hum.»  514; 
Raines  v.  Jones,  4  Hum.,  490;  Woodfork  v.  Bank,  3  Cold.,  497. 

8.  STATUTES  OF  UHITATIONS.    Requisites  to  revive  barred 
debt. 

In  order  to  remove  the  bar  of  the  statutes  of  limitations,  there 
must  be  either  an  express  promise  to  pay,  or  an  acknowledg- 
ment of  the  debt,  accompanied  by  an  expression  of  willingness 
to  pay  it.     (Post,  p.  236.) 

Cases  cited  and  approved:  Warren  v.  Cleaveland,  3  Cates,  174^ 
and  the  authorities  there  cited. 

8.  SAME.  Renewal  note  does  not  renew  mortgage  by  merely 
referring  to  it  as  in  force. 
A  mortgage  on  land  is  not  renewed  or  extended  by  a  renewal 
note  for  the  debt  secured,  although  the  renewal  note  for 
the  debt  recites  that  "This  is  a  renewal  of  a  former  note  for 
land  which  is  secured  by  mortgage  which  is  still  in  force." 
{Post,  pp.  236-238.) 

Acts  cited  and  construed:     1885,  ch.  9. 

Cases  cited  and  approved:  McElwee  v.  McElwee,  97  Tenn.,  649; 
Runnells  v.  Jacobs,  100  Tenn.,  397;  Bank  v.  Smith,  107  Tenn., 
476. 

Case  cited,  distinguished,  and  approved:  Christian  v.  John,  3 
Cates,  92. 
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FROU  BSDFORDl 


the  Chancery  Court  of  Bedford  County— 
ABDBN,  Chancellor. 

NE8,  for  complainant 

BB  and  Wu.  B.  Bates,  for  defendant 

WiLEES  deliv^ed   the   opinion    of   the 

nant  in  this  case  is  a  sist«T  of  the  defend- 
she  sold  to  her  brother  her  interest  in  a 
in  Bedford  county  for  $1,415  taking  his 
irchaae  money,  and  secured  the  payment 
r  a  deed  of  trust  executed  at  that  time 
not  paid,  and  the  deed  of  trust  was  not 
in  April,  1895,  the  defendant  executed  to 
be  in  the  following  words  and  figures: 
ter  date  I  promise  to  pay  H.  A.  Muse 
is  a  renewal  of  a  former  note  for  land 
>d  by  mortgage  which  is  still  in  force  this 

date  he  executed  to  her  a  duebill  for  |100. 
11  is  to  collect  these  notes  and  enforce  this 
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The  chancellor  refoaed  any  relief^  and  dismissed  the 
billy  and  complainant  appealed.  The  court  of  chancery 
api)eal8  affirmed  the  decree  of  the  chancellor,  and  com- 
plainant has  appealed  to  this  court  The  court  of  chan- 
cery appeals  based  its  decision  upon  the  ground  that  the 
notes  and  the  deed  of  trust  w^e  barred  by  the  statute 
of  limitations,  and  the  complainant  assigns  this  holding 
of  that  court  as  error  upon  both  features  of  the  case. 

It  is  said  that  the  bar  of  the  statute  as  to  the  notes  was 
removed  by  new  promises  to  pay.  Upon  this  feature  of 
the  case^  the  court  of  chancery  appeals  finds  that  the  bill 
charges  that,  before  the  statute  had  run  against  the  notes 
the  defendant  and  ccHuplainant  had  an  interview,  in 
which  she  told  her  brother  that  it  would  be  better  to  cal- 
culate the  interest  on  the  note,  and  renew  the  same. 

The  defendant  replied  that  he  was  busy,  and  would 
do  so,  but  that  an  honest  man's  note  never  ran  out  of 
date,  and  that  she  was  in  no  danger. 

He  answered  under  oath  (it  not  being  waived),  and 
denied  the  conversation,  or  the  making  of  any  renewal 
promise.  Complainant's  testimony  alone  was  taken, 
and  she  deposes,  in  substance,  the  same  thing  charged  in 
the  biU. 

In  her  deposition  she  states  the  matter  thus :  | 

"Thrice  in  the  last  six  years  I  know  he  promised  to 
renew  the  note,  but  claimed  he  was  busy,  and  said  that 
an  honest  man's  note  never  went  out  of  date." 

The  court  of  chancery  appeals  held  that    this    testi- 
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mony  of  complainant  was  not  sufficient  to  mfertum  the 
denial  in  defendant's  answer,  which  is  emphatic. 

In  this  we  are  of  the  opinion  they  are  attained  by 
authority.  Baker  v.  Barfield,  4  Hum.^  514;  Raines  v. 
Jones,  Id.,  490 ;  Woodfork  v.  The  Bank,  3  Cold.,  497. 

We  know  of  no  modification  or  abolition  of  this  rule 
since  the  statute  allowing  parties  to  testify  in  their  own 
behalf.  But,  upon  complainant's  own  testimony,  the 
evidence  does  not  make  out  a  case  of  renewal. 

In  Warren  v.  Cleveland,  3  Gates,  174,  76  S.W.,910,the 
rule  is  laid  down,  upon  a  review  of  all  our  cases,  that,  in 
order  to  remove  the  bar  of  the  statute  there  must  be 
either  an  express  promise  to  pay,  or  an  acknowledgment 
of  the  debt,  accompanied  by  an  expression  of  willingness 
to  pay  it ;  citing  all  the  authorities. 

There  is  no  express  promise  to  pay  made  out  here, 
but  only  an  indefinite  promise  to  renew  it  sometime, 
with  a  very  weak  and  indefinite  excuse  to  avoid  a  present 
renewal.  The  general  expression  that  an  honest  man's 
note  never  went  out  of  date  is  the  expression  of  a  very 
good  sentiment  by  very  evasive  and  gen^^  language 

But  it  is  said  that,  even  if  the  notes  are  not  renewed, 
the  mortgage  or  deed  of  trust  is  by  the  written  expres- 
sion contained  in  the  note,  to  wit :  ^^This  is  a  renewal  of 
former  note  for  land  which  is  secured  by  mortgage 
which  is  still  in  force."  By  the  Acts  of  1885,  p.  49,  c. 
9,  it  is  provided  that  "liens  on  really  retained  in  favor 
of  vendors  on  the  face  of  a  deed,  also  mortgages,  deeds  of 
trust,  and  assignments  of  realty  executed  to  secure  debts 
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shall  be  barred  and  the  liens  discharged  unless  suit  to 
enforce  the  same  be  brought  within  ten  years  from  the 
maturity  of  the  debt>"  etc 

This  act  has  been  passed  upon  in  the  case  of  McElwee 
Y.  McElwee,  97  Tenn.,  649,  37  S.  W.,  560,  in  which  it  was 
held  that  its  provisions  barred  a  lien  on  realty  at  the  ex- 
piration of  ten  years  from  the  maturity  of  the  original 
debt  secured,  although  the  debt  may  have  been  kept  alive 
and  the  time  of  payment  postponed  by  renewals  of  the 
notes  within  ten  years  next  before  the  institution  of  the 
suit 

The  same  was  held  in  r^ard  to  a  deed  of  trust  in  Rurir 
nelU  V.  Jacobs,  100  Tenn.,  397,  45  S.  W.,  980,  and  again 
in  Btmk  v.  Smith,  107  Tenn.,  476,  64  S.  W.,  756. 

These  cases  are  conclusive  upon  the  question  involved 
in  this  suit. 

We  are  referred  to  the  case  of  Christian  v.  John,  3 
Cates,  92,  76  S.  W.,  906,  as  holding  a  different  doctrine, 
but  the  principle  there  decided  is  not  the  same  as  in- 
volved in  the  case  at  bar. 

In  that  case  the  party  sought  to  be  charged  accepted 
a  deed  which  provided  that,  in  consideration  of  the  same, 
he  should  assume  and  pay  a  specified  mortgage  on  the 
property,  and  the  court  held  that  he  thereby  bound  him- 
self as  effectually  for  said  mortgage  as  if  he  had  bound 
himself  to  pay  the  debt  by  an  indenture  deed.  This  was 
based  upon  the  idea  or  principle  of  estoppel —  that  a 
party  cannot  claim  and  hold  under  an  instrument,  and 
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at  Che  same  time  repudiate  and  demy  its  tennB  and  stip- 
ulationa 

No  such  principle  is  inyolved  in  this  case,  but  the  sim- 
ple proposition  here  presented  is  whether  a  mortgage 
or  deed  of  trust  can  be  extended  by  marely  referring  to 
it  in  an  independent  pai)er  as  being  still  in  force. 

We  are  of  opinion  it  cannot  be  ei1;ended  in  such  way, 
even  if  the  terms  of  the  writing  were  more  definite  in 
their  description  of  the  deed  of  trust,  so  as  to  identify  it 

We  are  of  opinion  that  there  is  no  error  in  the  holding 
of  the  court  of  chancery  appeals^  and  its  decision  is  af- 
firmed. 
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Pennsylvania  Bailboad  Company  v.  J.  J.  Naive.  jm  515 

{Nashville.    December  Term,  1903.) 


L  VBKDIOT.    Supported  by  some  eTidenoe  wm  not  be  disturbed 

by  supreme  court,  wben. 
Where  there  is  some  evldeiice  to  support  the  verdict  of  the  Jury 
approved  by  the  trial  judge,  the  supreme  court  will  not  reverse 
the  ease  upon  the  foots.     (Post,  pp.  248,  250.) 

8.  JfiVLDEKOS.  Admission  of  opinion  evidence  shown  to  be  cor- 
reet  laiy  facts  is  harmless  error,  and  no  ground  for  reversal. 
The  admission  of  opinion  evidence  is  a  technical,  but  harmless 
error,  and  there  can  be  no  reversal  upon  such  ground^  where 
the  opinion  evidence  is  shown  to  be  correct  from  the  uncon- 
troverted  facts  of  the  record.     (Post,  pp.  248,  250.) 

8.  0U8T0K.    To  suspend  business  on  the  fourth  of  July  may  be 

shown,  when. 
Bvidence  is  competent  and  admissible  to  show  an  established, 
certain,  uniform,  and  notorious  custom  to  suspend  all  business 
on  the  fourth  day  of  July,  in  a  city  to  which  freight  is  con- 
signed, and  the  exclusion  or  rejection  of  such  evidence  is  error, 
for  such  usage  Is  reasonable  and  not  in  violation  of  law,  and 
forms  a  part  of  the  shipping  contract,  unless  the  contrary  ap- 
pears.    {Post,  pp.  248,  249,  250-261.) 

Cases  cited  and  approved:  Turner  v.  Wilson,  7  Yer.,  842;  Cooper 
T.  Sanford,  4  Yer.,  452;  Wilson  v.  Knott,  8  Hum.,  475;  Mays  v. 
Jennings,  4  Hum.,  106;  Dabney  v.  Campbell,  9  Hum.,  685,  686; 
Bedford  v.  Flowers,  11  Hum.,  242;  Dean  v.  Vaccaro,  2  Head, 
488;  Saint  v.  Smith,  1  Cold.,  52;  Charles  v.  Carter,  96  Tenn., 
(07,  618,  614;  Sands  v.  Railroad,  108  Tenn.,  2,  12;  McClusky  v. 
Klosterman,  20  Dr.,  108;  Insurance  Co.  v.  Insurance  Co.  (Cal.), 
40  Pac,  431,  28  L.  R.  A.,  692,  694,  48  Am.  St  Rep.,  140;  Brown 
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y.  Howard,  1  Cal.,  423;  Taylor  y.  Castle,  42  Cal.,  867;  Auzerais 
y.  Na^lee,  74  Cal.,  60;  Blake  y.  Stump,  73  Md.,  160;  Foley  ▼• 
Mason,  6  Md.,  61;  Bank  y.  Baivk,  51  Md.,  128;  Bank  y.  Grafflin, 
81  Md.,  ,520;  Patterson  y.  Crowther,  70  Md.,  125;  Dempsey  y. 
Dobson,  184  Pa.,  688;  Rumpel  y.  Railroad  (Idaho),  85  Pac, 
700,  22  L.  R.  A.,  725,  731;  Warden  y.  Railroad,  94  Ala.,  277; 
Coal  ft  Iron  Co.  y.  Tucker,  48  Ohio  St.,  41;  Freary  y.  CookQ, 
14  Mass.,  488;  Coal  Co.  y.  Sanderson,  94  Pa.,  303;  Railroad  y. 
Anderson,  58  Ga.,  393;  Ferguson  y.  Gooch,  94  Va.,  1;  Baseball 
ft  Exhibition  Co.  y.  Pickett  (Md.),  28  Atl.,  279,  22  L.  R.  A.,  690, 
692,  44  Am.  St.  Rep.,  304;  Fairly  y.  Mills,  44  S.  C,  227;  Gey- 
ser-Marion, etc.,  Co.  y.  Stark,  45  C.  C.  A.,  467;  Irwin  y.  Williar,  110 
IT.  S.,  499;  Allen  y.  Bank,  120  U.  S.,  20,  39;  Robinson  y.  MoUette, 
L.  R.,  7  H.  L.,  802,  816,  828,  836;  Barnard  y.  Kellog,  10  Wall., 
383;  Shaw  y.  Spencer,  100  Mass.,  382.  393;  Lehman  y.  Marshall, 
47  Ala.,  362;  Leuckhart  y.  Cooper,  3  Blng.  (N.  C),  99;  Baxter  y. 
Sherman,  73  Minn.,  434,  441;  Scott  y.  School  District  (Vt),  31 
Ati.,  145,  27  L.  R.  A.,  588,  589;  Railroad  y.  Fagan,  72  Tex.,  127; 
Land  Co.  y.  Dennis,  85  Ala.,  566;  Coal  ft  Iron  Co.  y.  Tucker,  48 
Ohio  St,  41;  Mayer  y.  Thompson  (Ala.),  16  South.,  620,  28  L.  R 
A.,  433,  437;  Allen  y.  Railroad,  183  Pa.,  174;  Railroad  y.  Carter. 
165  111.,  570;  Gibson  y.  Culyer,  17  Wend.,  305;  Manufacturing 
Co.  y.  Steamboat  Co.,  60  N.  T.,  121;  Bowen  y.  Decker  (D.  C), 
18  Fed.,  751;  Gates  y.  Ryan  (D.  C),  37  Fed.,  164;  Ely  y.  Steam- 
boat  Co.,  63  Barb.  (N.  Y.),  207. 

4.  SAMB.  Same.  Principal  is  bound  by  custom  at  place  of  his 
agent,  though  he  has  no  actual  knowledge  of  it. 
One  who  ships  goods  to  his  agent  at  a  place  where  there  is  an  es- 
tablished, certain,  notorious,  and  uniform  custom  to  suspend 
all  business  on  the  fourth  day  of  July  is  bound  by  such  custom, 
though  he  has  no  actual  knowledge  of  it     {^'Po9ty  pp.  251-255.) 

Cases  cited  and  approyed:  Arrington  y.  Cary,  5  Baxter,  609,  610 
611;  Sahlien  y.  Bank,  90  Tenn.,  221,  225-229,  limiting  Dabney  v. 
Campbell,  9  Humph.,  680;  Bank  y.  Bank,  98  Tenn.,  337,  339; 
Railroad  y.  Carter,  165    111.,  570;  Bank  y.  Transportation  Co., 
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18  Vt.  131,  140;  Bank  v.  Tranaportatlon  Co.,  23  Vt.  186;  Mc- 
Masters  y.  Railroad,  69  Pa.,  374;  Turner  y.  Huff,  46  Ark.,  222; 
Sldlf  y.  Stoddard  (Conn.),  26  At!.,  874,  881,  21  L.  R.  A.,  102,  112; 
Samuels  y.  Ollyer,  130  111.,  73;  Bank  y.  Trlplett,  1  Pet,  25. 

Case  cited  and  distinguished:  Grlssom  y.  Bank,  87  Tenn.,  360- 
354. 

5.  SAKE.  Same.  Common  carrier's  failure  to  give  notice  of  ar- 
rivtd  of  goods  is  not  negligence  during  suspension  of  all  busi- 
neM. 
Negligence  cannot  be  predicated  of  the  conduct  of  a  common 
carrier  In  failing  to  give  notice  of  the  arrival  of  goods  on  the 
fourth  of  July  where  there  prevails  an  established  certain, 
notorious,  and  uniform  custom  to  suspend  all  business  on  that 
day.     (Po$t,  pp.  260-261.) 

Cases  cited  and  approved:  Olbson  v.  Culver,  17  Wend.,  305;  Man- 
ufacturing Co.  V.  Steamboat  Co.,  50  N.  T.,  121;  Bowen  v. 
Decker  (D.  C),  18  Fed.,  751;  Gates  v.  Ryan  (D.  C),  37  Fed., 
154;  Ely  v.  Steamboat  Co.,  53  Barb.  (N.  Y.),  207. 

«.  GOKMON  CABRIEB8.  Must  diligently  protect  freight  in  ac- 
cidents or  emergencies. 
In  case  of  an  accident  or  an  emergency  endangering  goods  In 
the  hands  of  a  common  carrier  It  Is  bound  to  use  diligently  and 
actively  the  proper  means  to  protect  and  secure  the  property 
confided  to  Its  care.     (Post,  pp.  256-257.) 

Cases  cited  and  approved:  Railroad  v.  David,  6  Hels.,  261,  264- 
265;  Lament  v.  Railroad,  9  Hels.,  66;  Sherman  v.  Steamship 
Co.,  26  Hun,  107;  Peck  v.  Weeks,  34  Conn.,  145;  Chouteaux  v. 
Leech,  18  Pa.,  224;  Bird  v.  Cromwell,  1  Mo.,  81. 

7.  SAJEB.    Must  give  consignee  prompt  notice  of  arrival  of  goods; 
three  days'  limit. 
Under  our  statute  common  carriers  are  required  to  glvQ  the  con- 
signee prompt  notice  of  the  arrival  of  freight  or  merchandise 
according  to  the  nature  of  thee  goods,  but  not  later  than  three 

days  In  any  case.     (Post,  pp.  259-260.) 
112  Tenn— 16 
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Code  cited  and  construed:     Sec.  3597  (S.);  sec.  2788  (M.  ft  V.). 

ActSi  cited  and  construed:    1870-71,  ch.  17,  sec.  1. 

Cases  cited  and  approved:  Railroad  v.  Nelson,  1  Cold.,  272,  276; 
Butler  y.  Railroad,  8  Lea,  82. 

8.  HOLIDAYS.    Fourth  of  July  is  a  holiday  under  our  statute. 

Under  our  statute,  the  fourth  of  July  is  a  holiday  upon  which  all 
business  may  be  suspended  at  the  option  of  the  parties  in  in- 
terest or  managing  the  same.     {Post,  pp.  261-262.) 

Code  cited  and  construed:  Sec.  3616  (S.);  sec.  2723  (M.  ft  V.); 
sec.  1966  (T.  ft  S.  and  1858). 

9.  PBB8UKPTION.    That  laws  of  another  State  are  the  same  as 
our  own. 

In  the  absence  of  proof  of  the  laws  of  another  State  they  will 
be  presumed  to  be  of  the  same  as  our  own.  {Post,  pp.  269,  262.) 

10.  OOMKON  0ABB1EB8.    Bailroads  liahla  as,  untU  goods  are 
deposited  in  depot  or  warehouse. 

The  liability  of  a  railroad  company  as  common  carrier  does  not 
ce^.8e,  and  its  liability  as  warehouseman  does  not  begin  until 
the  goods  are  deposited  in  the  depot  or  warehouse.  (Post,  pp. 
262-263,  265.) 

Cases  cited  and  approved:  Express  Co.  v.  Kaufman,  12  Heis., 
161,  162,  165;  Butler  y.  Railroad,  8  Lea,  32;  Railroad  v.  Kelly, 
91  Tenn.,  699. 

11.  SAME.    Presumption  of  negligence  from  damage  to  property 
reoeiTed  in  good  condition;  burden  to  remove  such  presumption. 

When  property  has  been  delivered  in  good  condition  to  a  common 
carrier  and  it  has  been  damaged  while  in  the  possession  of  such 
carrier,  nothing  else  appearing  the  necessary  presumption  is 
that  there  has  been  negligence  on  the  part  of  the  carrier,  and 
the  burden  is  cast  upon  the  carrier  to  remove  this  presump- 
tion.    (Post,  pp.  263-265.) 
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Cases  cited  and  approved:  Railroad  y.  HoUoway,  9  Bax.,  188; 
Transportation  Co.  y.  Bloch,  86  Tenn.,  392;  Railroad  y.  Wynne, 
88  Tenn..  320. 

Id.  SAHE.  Same.  Same  rule  where  one  of  several  connecting 
lines  are  sued. 
The  rule  stated  in  the  foregoing  headnote,  numbered  eleven,  ap- 
plies when  any  one  of  the  connecting  lines  is  sued  for  injury  to 
the  property,  where  the  goods  are  shipped  over  several  connect- 
ing lines.     {Post,  pp.  264.) 

18.  IVBTBUCTIOll'S.    Requested  must  be  strictly  correct  or  re- 
fusal will  not  be  error. 
An  instruction  requested  must  be  strictly  correct;  otherwise  the 
trial  Judge  cannot  be  put  in  error  by  his  refusal  to  charge  it. 
(Post,  p.  265.) 

14.  COMMON  CABBIEBB.    Must  give  notice;  consignee  not  re- 
quired to  inquire  as  to  arrival  overdue. 

The  consignees  of  the  perishable  frejight,  as  the  agents  of  the  con- 
signor, are  not  bound  to  make  inquiry  at  the  office  of  the  com- 
mon carrier  therefor  in  the  absence  of  notice  of  arrival,  though 
they  have  reason  to  believe  that  the  shipment  is  overdue.  The 
common  carrier  cannot  in  this  manner  shift  its  absolute  duty 
to  give  prompt  notice  of  the  arrival.     (Post,  p.  266.) 

15.  PSAOnOB.    Requested  instructions  may  be  based  upon  a  pa- 
per '^considered  as  read,"  when. 

Where  a  paper,  a  bill  of  lading,  is  offered  in  evidence  and  is  for- 
mally admitted  without  objection,  and  it  is  lagreed  to  "consider 
it  as  read/'  though  it  is  not  actually  read,  and  the  Judge's  at- 

,  tention  is  not  called  to  its  provisions  until  after  he  has  de- 
livered his  charge,  and  then  only  by  request  for  additional  in- 
structions, if  the  matter  be  pertinent,  it  would  be  error  in  the 
court  to  refuse  such  request,  because  such  paper  had  not  been 
formally  read  to  the  court  and  Jury.  But  there  is  no  hurt- 
ful error,  where  the  instruction  requested  had  no  bearing  upon 
the  real  case.     {Post,  pp,  266-268.) 
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16.  EVIDBIfOE.    Improper  exclusion,  where  merits  are  not   af- 
f ected,  is  not  reversible  error. 

There  is  no  reversible  error  in  the  Improper  exclusion  of  evidence 
not  affecting  the  merits,  and  where  it  is  perfectly  apparent  to 
the  supreme  court  that  the  result  attained  was  the  correct  one, 
and  could  not  properly  be  otherwise  upon  a  new  trial  with  tbe 
admission  of  such  excluded  evidence.     (Post,  p.  268.) 

Code  cited  and  construed:  Sec.  6351  (S.);  sec.  6268  (M.  ft  V.); 
sec.  4616  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Jones  v.  Telephone  Co.,  101  Tenn., 
443;  Oliver  v.  Nashville,  106  Tenn.,  273,  274,  281. 

17.  SAME.    Same.    Oase  in  Judgment. 

Under  the  rule  stated  In  the  sixteenth  headnote,  the  error  com- 
"^  mltted  as  shown  in  the  third  headnote  is  not  reversible  error, 
where  the  uncontroverted  evidence  showed  that  the  carrier 
was  negligent  for  thirty  hours  in  failing  to  care  for  and  pre- 
serve the  perishable  goods,  after  arrival  at  destination.  {Post, 
pp.  268-270.) 


FROM  SUMNER. 


Appeal  in  error  from  the  Circuit  Court    of    Sumner 
County.— B.  D.  Bell^  Judge. 


Statement  by  Mr.  Justice  Neil. 

The  plaintiflf  below  was  a  dealer  in  ^gs,  poultry,  and 
produce,  having  places  of  business  at  Gallatin  and  Nash- 
ville, this  State. 
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On  Saturday,  the  twenty-ninth  day  of  June,  1901,  he 
consigned  to  Wm.  Boeder  &  Son,  at  Philadelphia^  Pa.,  a 
shipment  consisting  of  25%  barrels  of  dressed  poultry. 
A  reasonably  prompt  transportation  of  the  goods  would 
have  put  them  into  Philadelphia  on  Wednesday  after- 
noon, which  was  July  3,  1901 ;  and  the  consignment,  if 
in  good  condition,  and  properly  packed  in  ice,  would 
have  been  in  a  sound  and  merchantable  condition  on  its 
arrival  in  Philadelphia. 

The  shipment  was  sent  over  the  Star  Union  Line,  go- 
ing from  Nashville  and  Qallatin  to  Philadelphia  over 
the  Louisville  &  Nashville  Railroad  Company  to  Cin- 
cinnati, and  from  that  point  over  the  line  of  the  defend- 
ant railroad  company  to  Philadelphia. 

The  goods  arrived  in  Philadelphia  on  Wednesday  af- 
ternoon, July  3,  about  5  o^clock.  This  was  after  busi- 
ness hours,  just  prior  to  the  close  of  business,  and  too 
late  to  unload  during  business  hours  of  that  day,  and 
too  late  to  notify  consignees  and  effect  delivery. 

The  car  containing  the  goods  was  put  on  the  siding  of 
the  Quaker  City  Cold  Storage  &  Warehouse  Company 
about  11  o'clock  p.  m.  of  July  4th ;  this  company  being  a 
terminal  for  the  Pennsylvania  Railroad  Company's  per- 
ishable freights,  and  acting  as  its  agent  in  keeping,  un- 
loading, and  delivering  such  freights.  It  is  not,  in 
terms,  shown  where  the  car  was  from  5  o'clock  p.  m.  July 
3d  to  11  o'clock  p.  m.  July  4th,  but  no  other  inference 
can  be  drawn  than  that  it  was  in  the  yards  of  plaintifiF 
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in  error^  not  in  cold  storage,  but  exposed  to  the  hot 
weather. 

On  the  morning  of  July  5thy  Geo.  Boeder,  one  of  the 
consignees,  called  at  the  warehouse,  and  was  informed 
by  the  delivery  clerk  that  he  knew  nothing  of  the  ship- 
ment as  yet  Shortly  after  this  the  employees  of  the 
warehouse  company  seemed  to  have  looked  up  the  prop- 
erly,  and  delivery  was  made  about  one  hour  later — about 
9  o^clock  on  the  morning  of  July  5th.  The  weather  at 
this  time  was  extremely  warm.  While  some  of  the  wit- 
nesses say  that  the  car  was  ^^good  and  cold,"  and  had 
2,100  iK>unds  of  ice  in  its  ice  bunkers,  still,  as  otherwise 
shown,  it  requires  at  least  three  tons  of  ice  to  properly 
ice  a  car  during  such  weather  as  prevailed  on  July  3d 
and  4th  of  1901.  At  this  time  (that  is,  when  delivery 
was  made)  the  barrels  containing  the  poultry  were  bare 
of  ice.  The  ice  had,  the  witnesses  say,  melted  during  the 
delay  between  the  date  of  the  arrival  of  the  goods  and 
their  delivery  to  the  consignees.  In  such  weather  as  pre- 
vailed July  3  to  July  5, 1901,  dressed  poultry  bare  of  ice 
will  spoil  within  a  few  hours. 

When  the  poultry  was  unloaded  and  delivered  to  con- 
signees, it  was  badly  decayed.  Some  of  it  was  thrown 
away,  and  the  residue  was  immediately  cleaned  up, 
packed  in  finely  crushed  ice,  and  put  upon  the  market, 
and  within  two  hours  thereafter  was  sold  for  the  best 
price  obtainable 

The  testimony  shows  that  the  poultry  was  carefully 
and  properly  packed  in  barrels  at  Nashville  and  Galla- 
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tin,  according  to  the  best  requirements  of  the  business. 

There  is  no  direct  evidence  that  the  poultry  was  in 
good  condition  when  it  was  packed,  but  we  infer  from 
certain  statements  in  the  testimony  of  the  plaintiff  be- 
low, Mr.  Naive,  that  it  was  in  good  condition ;  that  is, 
that  it  was  fresh.  He  shows  that  he  took  special  pains 
with  the  shipment,  on  account  of  the  hot  weather,  and 
packed  it  according  to  the  best  method  known  to  the 
business;  and,  describing  the  method  of  preparing 
dressed  poultry  for  shipment,  he  says:  "We  dress  it 
and  cool  it  out,  and  then  pack  it  in  ice  in  barrels."  We 
infer  from  the  expression,  "We  dress  it  and  cool  it  out,'' 
that  the  poultry  involved  in  the  present  controversy  had 
been  freshly  lulled  immediately  before  the  shipment  was 
made,  and  then  properly  cooled  out  and  packed  in  the 
manner  stated. 

The  record  does  not  disclose  any  inquiry  as  to  the  ship- 
ment, either  by  plaintiff.  Naive,  or  his  agents,  prior  to 
July  5th;  but  it  does  show  that  Mr.  Lindsey,  agent  of 
the  Pennsylvania  Boed  at  Nashville,  called  up  Mr. 
Naive  on  July  4th,  and  informed  him  that  the  goods  had 
arrived  on  July  3d. 

It  is  admitted  that  the  difference  in  the  market  price 
of  the  poultry  in  the  condition  in  which  it  was  when  de- 
livered to  consignee  and  the  condition  in  which  it  was 
when  delivered  to  the  carrier  was  |202.46. 

The  jury  returned  a  verdict  for  this  amount,  with  in- 
terest from  July    5,    1901,    amounting    altogether    to 

1229.48. 
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From  this  judgment  the  railroad  company    has    ap- 
pealed and  assigned  errors. 
The  errors  assigned  are  as  follows : 

( 1 )  That  there  was  no  evidence  to  support  the  ver- 
dict of  the  jury,  in  that  there  was  no  material  evidence 
to  show  that  the  poultry  was  properly  packed  by  defend- 
ant in  error,  and  in  that  there  was  no  material  evidence 
to  show  that  the  poultry  was  in  good  condition  when  de- 
livered to  the  carrier. 

(2)  That  the  court  erred  in  permitting  C^eorge  and 
William  Boeder  to  testify  that  nothing  was  omitted  to 
be  done  towards  the  proper  handling  of  the  poultry  after 
it  was  received  by  them.  The  ground  of  the  objection 
was  that  the  question  called  merely  for  the^  expression  of 
and  opinion  on  the  part  of  the  witnesses  referred  to. 

(3)  That  the  court  erred  in  permitting  George  and 
Wm.  Boeder  to  testify  that  the  delay  in  the  delivery  of 
the  poultry  after  it  arrived  in  Philadelphia  was  not 
caused  by  anything  that  they  did  jr  failed  to  do  towards 
procuring  its  prompt  delivery.  The  ground  of  this  ob- 
jection made  in  the  court  below  was  the  same  as  that 
stated  under  the  preceding  assignment 

(4)  That  the  court  erred  in  excluding  the  evidence 
as  to  the  custom  of  suspending  business  on  July  4th. 

In  respect  of  this  matter,  the  defendant  below  offered 
to  prove  that  July  4th  was  observed  in  Philadelphia  by 
carriers  and  among  business  men  of  all  classes  by  sus- 
pending business,  and  this  custom  of  suspending  busi- 


4  Gates]  DEGEMBEB  TEBM,  1903.  249 

Railroad  y.  Naiye. 

nesB  was  an  established  one — general,  certain,  and  uni- 
form— ^in  the  city  of  Philadelphia. 

The  defendant  offered  the  depositions  of  witnesses 
showing  that  their  answers  would  establish  the  points 
just  indicated. 

On  objection  of  the  plaintiff  below,  this  testimony  was 
ruled  out  by  the  circuit  judge. 

It  was  not  proven  that  the  plaintiff  had  any  know- 
ledge of  this  custom  prevailing  in  Philadelphia  when  he 
made  the  shipment  to  that  city. 

(6)  That  the  court  erred  in  charging  the  law  of  com- 
mon carriers  as  applicable  to  this  case. 

It  is  insisted  that  there  was  nothing  in  the  case  to 
show  liability  as  a  common  carrier ;  on  the  contrary,  that 
the  liability,  if  any,  of  the  plaintiff  in  error,  was  that  of 
a  warehouseman,  and  that  the  court  should  have  charged 
the  law  regulating  the  liability  of  warehousemen. 

(6)  That  the  court  erred  in  its  charge  in  respect  of 
the  burden  of  proof.  It  is  said  that  by  the  court's  charge 
the  burden  of  proof  was  thrown  on  the  defendant  to 
show  that  it  was  guilty  of  no  n^ligence,  whereas  the 
court  should  have  charged  that  the  burden  of  proof  was 
on  the  plaintiff  to  show  negligence. 

(7  to  15)  It  is  insisted  that  the  court  erred  in  refus- 
ing to  charge,  or  in  failing  to  charge,  as  prepared,  re- 
quests Noa  1,  5,  6,  7,  10,  11,  12,  13,  and  14  offered  by 
the  plaintiff  in  error  in  the  court  below. 

The  particulars  of  these  requests  will  be  stated  in  the 
body  of  the  opinion,  as  far  as  may  be  deemed  necessary. 
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Tho&  H.  Malonb^  Jr.,  for  Railroad  Ck>mpaii7, 
Seay  &  S^BAY^  for  Naive. 


Mr.  Justice  Neil^  after  making  the  foregoing  statement 
of  factSy  delivered  the  opinion  of  the  Court 

The  first  assignment  of  error  is  not  well  taken,  and 
must  be  overruled.  We  think  the  facts  set  forth  in  the 
statement  are  sufBci^it  to  show  that  there  waa  some  evi- 
dence from  which  the  jury  might  reasonably  infer  that 
the  goods  were  in  good  condition  and  properly  packed 
when  delivered  by  the  consignor  to  the  carrier  for  ship- 
ment This  meets  the  requirements  of  the  rule  of  law 
applicable  to  the  subject 

The  second  and  third  assignments  may  be  considered 
together.  While  his  honor,  for  the  reasons  set  out  in 
the  objection  made  by  counsel,  committed  a  technical 
error  in  allowing  the  witnesses  Oeo.  and  Wm.  Soeder  to 
make  the  statement  referred  to,  yet  the  error  was  inno- 
cuous^ and  there  can  be  no  reversal  on  such  ground.  The 
error  was  innocuous  because  it  appears  from  the  uncon- 
troverted  facts  of  the  record  that  the  persons  referred 
to  (the  consignees)  were  in  no  wise  responsible  for  the 
delay  in  delivering  the  goods>  and  that  upon  receiving 
them  they  exercised  the  utmost  diligence  in  separating 
the  spoiled  poultry  from  that  which  was  still  merchan- 
table, and  also  in  cleaning  up,  preparing,  and  putting 
the  latter  on  the  market 

The  fourth  assignment  and  the  fifth  and  thirteenth  re- 
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quests  all  relate  to  the  same  matter — ^the  rights  of  the 
parties  as  affected  by  the  intervention  of  the  4th  of 
July.  We  need  not  specially  refer  to  the  requests,  as 
they  will  be  disposed  of  in  determining  the  fourth  as- 
signment The  question  to  be  decided,  then,  is  whether 
his  honor  erred  in  excluding  the  testimony  referred  to 
in  that  assignment  Our  condusicm  is  that  he  did  com- 
mit error  in  this  matter. 

It  is  true  that  the  custom  of  suq>ending  business  on 
the  4th  of  July  in  Philadelphia  was  not  known  to  the 
plaintiff  below  (that  is,  he  had  no  actual  knowledge  of 
it) ;  but  when  he  dealt  in  that  market,  as  in  the  present 
instance,  through  his  agents,  Wm.  Boeder  &  Son,  or  sent 
goods  there  to  his  agents  at  that  point  for  sale^  the  law 
visited  him  with  constructiye  knowledge  of  a  custom  so 
certain,  well-established,  and  general  as  the  one  referred 
to  is  shown  to  have  been  in  that  city.  This  principle  is 
illustrated  by  the  following  cases :  In  Illinois  0.  B.  Go. 
V.  Carter,  165  111.,  570,  46  N.  E.,  374,  36  L.  B.  A.,  527, 
speaking  of  a  custom  prevailing  at  a  particular  port  to 
waive  the  rule  requiring  carriers  by  water  to  give  no- 
tice of  the  arrival  of  the  goods  to  the  consignee,  the 
court  said :  ^^While  it  is  a  general  rule  that  a  carrier 
by  water  is  required  to  give  notice  of  the  arrival  of  the 
goods  to  the  consignee,  it  is  well  settled  that  such  notice 
may  be  waived,  either  by  the  previous  course  of  dealing 
between  the  parties,  or  by  the  usual  course  of  business 
of  carriers  in  the  same  trade  in  which  the  carrier  is 
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employed  at  the  locality  where  the  goods  are  landed,  and 
this  whether  the  usage  was  known  to  the  shipper  or  not ; 
the  rule  being  that  any  person  who  contracts  with 
another  for  sendees  in  his  particular  trade  is  under- 
stood to  contract  with  reference  to  the  usage  of  the 
trada  The  carrier  may  therefore  show,  as  has  been  re- 
peatedly held,  the  usage  as  to  the  delivery  of  the  goods 
by  those  engaged  in  the  carriage  of  goods  by  water  in 
the  particular  i)ort  or  at  the  particular  place  of  deliyery, 
and  that  he  has  acted  according  to  it  Hutchinson,  Garr. 
section  366/'  Se^  also,  Farmers^  &  Mechanics^  Bank  v. 
Champlam  Trtmsportation  Co.,  18  Vt,  131,  140 ;  same 
case,  on  third  appeal,  23  Vt,  186,  56  Am.  Dec.,  68 ;  Mc^ 
Masters  v.  Pennsylixmia  Railroad  Oompa/ivy,  69  Pa.,  374, 
8  Am.  Rep.,  264 ;  Turner  v.  Huff,  46  Ark.,  2i22,  55  Am. 
Rep., 580;  36  L.R.  A.,  527.  In  Skiff  v.  Stoddard  (Conn.), 
26  Atl.,  881,  21  L.  R.  A.,  102, 112,  it  is  said :  "When  one 
employs  another  to  deal  in  a  particular  market,  he  will 
be  held  as  intending  that  the  mode  of  performance 
should  be  in  accordance  with  the  established  customs 
and  usages  of  the  market,  as  long  as  the  custom  or  us- 
age is  neither  immoral,  unlawful,  unreasonable,  con- 
trary to  the  express  agreement  of  the  parties,  nor  such 
as  to  change  the  intrinsic  character  of  the  undertaking ;" 
citing  Samuels  v.  Oliver,  130  111.,  73,  22  N.  E.,  499,  and 
other  casea 

This  was  said  in  respect  of  a  custom  of  brokers  to  re- 
pledge  stock  bought  for  their  customers  on  the  New 
York  market:    "When  the  plaintiflf,"   said  the  court, 
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^'gave  their  orders  to  Bunnell  &  Scranton,  they  under- 
stood that  the  orders  were  for  execution  in  the  New 
York  Stock  EiXchange.  They  knew  the  relation  of  Bun- 
nell &  Scranton  to  the  exchange,  and  their  mode  of  tran- 
sacting business  therein  through  New  York  houses^  mem- 
bers thereof.  They  must  therefore  be  held  to  have  con- 
templated and  authorized  a  course  of  delivery  in  accor- 
dance with  the  rules  and  customs  of  that  market." 

The  same  principle  was^  in  effect,  announced  by  this 
court  in  the  case  of  Sahlien  v.  Bank,  90  Tenn.,  221,  225- 
229,  16  S.  W.,  373,  approving  Bank  v.  Triplett^  1  Pet, 
25y  7  L.  Ed.,  37,  and  limiting  Dabney  v.  Campbell,  9 
Hum.,  680;  and  it  was  expressly  decided  in  Savings  Bank 
V.  National  Bank,  98  Tenn.,  337,  39  S.  W.,  338.  In  that 
case  it  is  stated,  in  direct  terms,  in  the  opinion  (page  339 
98  Tenn.;  page  339,  39  8.  W.),  that  the  foreign  bank, 
held  bound  by  the  local  customs  of  the  banks  of  Nash- 
ville, to  one  of  which  it  had  sent  a  debt  for  collection,  had 
no  knowledge  of  these  customs.  In  Arrington  v.  Gary, 
6  Baxtw,  609,  610,  611,  the  parties  were  allowed  to  prove 
the  custom  prevailing  in  a  given  city  in  respect  of  the 
conduct  of  a  particular  business. 

The  cases  above  cited  and  commented  upon  have  ref- 
erence, it  is  true,  to  customs  and  usages  of  business  in 
places  to  which  one  ships  goods,  or  where  he  deals 
through  an  agent  or  otherwise;  but  the  principle  must 
be  the  same  as  to  a  custom  existing  in  such  market  or 
place  of  delivery  which  affects  all  business  alike,  by  sus- 
pending all  business  for  a  definite  time. 
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The  case  of  Oriasom  v.  Bwnk,  87  Tenn.,  860-354, 
10  S.  W.,  774,  8  L.  R.  A.,  278,  10  Am.  St.  Rep.,  669,  is 
not  an  authority  to  the  contrary. 

The  custom  referred  to  in  that  case  was  not  general, 
uniform,  and  certain.  The  court  did  not  have  before 
it  in  that  case  a  state  of  facts  in  any  wise  similar  to 
those  appearing  in  the  present  case;  nor  did  the  court 
in  that  case  intend  to  contravene  the  principle  that  the 
parties  are  presumed  to  contract  in  view  of  a  custom  per- 
taining to  the  subject-matter  of  the  contract,  when  such 
custom  is  well  established  and  generally  known  and  ob- 
served. Indeed,  the  rule  is  general  that  in  all  contracts 
as  to  the  subject-matter  of  which  known  usages  prevail, 
the  parties  are  held  to  have  proceeded  on  the  tacit  as- 
sumption of  such  usages,  and  to  have  contracted  in  ref- 
erence to  them,  unless  the  contrary  appears,  and  the  us- 
ages form  a  part  of  the  contract  McCulahy  v.  Kloster- 
man,  20  Or.,  108,  25  Pac.,  366,  10  L.  R.  A.,  785 ;  Union 
Ins.  Co.  V.  Am.  Fire  Ins.  Co.  (Oal.),  40  Pac.,  431,  28  L. 
R.  A.,  692,  694,  48  Am.  St  Rep.,  140,  citing  Brown  v. 
Howard,  1  Oal.,  423;  Taylor  v.  Castle,  42  Oal.,  367; 
Auzerais  v.  Naglee,  74  Oal.,  60,  15  Pac,  371.  However, 
a  custom  or  usage,  to  be  so  available  against  a  party 
must  be  certain  and  uniform,  and  so  notorious  as  to 
affect  him  with  knowledge  of  it,  and  raise  the  presump- 
tion that  he  dealt  with  reference  to  it,  or  he  must  be 
shown  to  have  had  actual  knowledge  of  it  Blake  v. 
Stump,  73  Md.,  160,  20  Atl.,  788,  10  L.  R.  A.,  103; 
Foley  V.  Mason,  6  Md.,  51 ;  Second  Nat.  Bank  of  Balti- 
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more  v.  West  Nat.  Bank  of  Baltimore,  51  Md.,  128,  S4 
AnL  Rep.,  300 ;  Citizen^  Bank  of  Baltimore  y.  Qrafflin, 
31  McL,  520,  1  Am.  Rep.,  66 ;  Patterson  v.  Crowther,  70 
Md.,  125, 16  Atl.,  531.  The  custom  or  usage  inyoked  in 
the  present  case  is  shown  to  have  had  the  requisite  cer- 
tainly, uniformity,  and  notoriety  in  Philadelphia;  and 
the  plaintiff  below,as  stated,haying  dealt  with  reference 
to  that  market^  and  having  shipped  his  goods  there,  was 
bound  by  it,  even  though  he  had  no  actual  knowledge  of 
the  custom  at  the  time  he  shipped  the  goods.  lU.  G.  B. 
Co.  V.  Carter,  165  lU.,  570,  46  N.  E.,  374, 36  L.RA.,527; 
Farmers'  &  Mecha/nios^  Bank  y.  Champlam  Transportor 
tion  Co.,  18  Vt,  131,  140,  42  Am.  Dec.,  491 ;  same  case 
on  third  appeal,  23  Vt,  186,  56  Am.  Dec.,  86 ;  Mc- 
Masters  v.  Pa.  R.  Co.,  69  Pa.,  374,  8  Am.  Rep.,  264 ; 
Turner  v.  Huff,  46  Ark.,  222,  55  Am.  Rep.,  580;  Skiff 
v.  Stoddard  (Conn.),  26  Atl.,  874,  21  L.  R.  A.,  102, 112; 
Samuels  v.  Olliver,  130  111.,  73,  79,  22  N.  E.,  499 ;  SaA> 
ings  Bank  v.  Nat.  Bank,  98  Tenn.,-  337,  39  S.  W.,  338 ; 
Sahlien  v.  Bank,  90  Tenn.,  221,  225-229,  16  8.  W.,  373. 
It  is  true  that  a  custom  or  usage  will  not  be  held  bind- 
ing if  it  be  unreasonabla  Dempsey  v.  Dohson,  184  Pa., 
588,  29  Atl.,  493,  40  L.  R.  A.,  550,  551,  63  Am.  St  Rep., 
809 ;  Rumpel  v.  Oregon  Short  Line  d  U.  N.  R.  Co. 
(Idaho),  35  Pac.,  700,  22  L.  B.  A.,  725,  731;  Warden  v. 
L.  d  N.  R.  Co.,  94  Ala.,  277, 10  South.,  276,  14  L.  R.  A., 
552 ;  Columbus  d  N.  Coal  d  I.  Co.  v.  Tucker,  48  Ohio  St, 
41,  26  N.  E.,  630, 12  L.  R.  A.,  577,  29  Am.  St  Rep.,  528; 
Freary  v.  Cooke,  14  Mass.,  488 ;  Pa.  Coal  Co.  v.  Sander- 
son, 94  Pa.,  303,  39  Am.  Rep.,  785 ;  Central  R.  d  Bkg. 
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Co.  V.  Anderson,  58  Qa.,  393;  Ferguson  v.  Oooch,  94 
Fa.,  1,  26  S.  E.,  397,  40  L.  R.  A.,  234,  237. 

But  we  see  nothing  unreasonable  in  suspending  busi- 
ness for  one  day  in  commemoration  of  the  greatest  event 
in  our  national  history.  The  fact  that  the  weather  is 
usually  very  warm  at  this  time  of  the  year,  and  that 
perishable  freight  may  decay  in  a  few  hours,  can  not 
alter  the  conclusion.  The  same  thing  might  be  said  in 
respect  of  a  delivery  on  Sunday  at  that  time  of  the 
year.  Such  a  peril  should  be  guarded  against  either  by 
so  timing  the  shipment  as  that  the  goods  will  not,  in 
due  course  of  transportation,  encounter  a  nonbusiness 
day  when  ready  for  delivery,  or  by  superior  precautions 
in  the  packing  or  preparation  of  the  property  for  ship- 
ment, or  by  adequate  care  on  the  part  of  the  carrier 
pending  the  delay.  Where  dressed  meat  was  being  car- 
ried, and,  owing  to  a  delay  of  the  vessel,  the  ice  in 
which  it  was  packed  melted  away,  it  was  held  that  the 
carrier  was  liable  for  the  damage  resulting  from  its 
failure  to  supply  ice,  it  appearing  that  it  was  practica- 
ble to  have  done  so.  Sherman  v.  Inmaai  Steamship  Go., 
26  Hun  (N.  Y.),  107;  Peck  v.  Weeks,  34  Conn.,  145. 
When,  in  the  course  of  transportation,  certain  furs  be- 
came wet  through  an  accident  to  the  boat,  it  was  held 
that  it  was  the  carrier's  duty  to  unpack  them  and  allow 
them  to  dry  immediately,  and  for  a  failure  to  do  so  the 
carrier  was  liable  for  the  damage  which  such  attention 
would  have  averted.  Choutea/ux  v.  Leech,  18  Pa.,  224, 
57  Am.  Dec,  602.     So  where  coffee  was  wet     Bird  v. 
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Cromwell,  1  Mo.,  81,  13  Am.  Dec.,  470.  In  jV^.  &  C.  R. 
Co.  V.  David,  MS.,  Sept.  term,  1871,  cited  in  Lamont  & 
Co.  V.  N.  d  C.  R.  Co.,  9  Heisk.,  66,  the  principle  is  stated 
by  this  court  to  be  that,  in  case  of  an  accident  or  emer- 
gency endangering  goods  in  the  hands  of  a  carrier,  it 
"is  bound  to  use  such  means  aB  would  suggest  them- 
selves to,  and  be  within  the  knowledge  and  capacity  of, 
well-informed  and  competent  business  men  in  such  po- 
sitions, and  such  diligence  as  prudent,  skillful  men,  en- 
gaged in  that  kind  of  business,  might  fairiy  be  expected 
to  use  under  like  circumstances,  and  that  this  diligence 
and  these  means  should  be  actively  used  to  protect  and 
secure  the  property  confided  to  their  care." 

A  custom  or  usage  is  not  admissible  for  the  purpose 
of  varying  the  terms  of  a  special  contract.  Baltimore 
Baseball  &  Exhibition  Company  v.  Pickett  (Md.),  28 
Atl.,  279,  22  L.  R.  A.,  690,  692,  44  Am.  St.  Rep.,  304 ; 
Fairly  v.  Wappoo  Mills,  44  S.  C,  227,  22  S.  E.,  108,  29 
L.  R.  A.,  215. 

Nor  is  a  custom  or  usage  admissible  which  makes  a 
substantial  change  in  the  rights  and  relations  of  the 
parties,  and  which  violates  a  settled  rule  of  law.  Oeyser- 
Marion,  etc..  Company  v.  Stark,  45  C.  C.  A.,  467,  106 
Fed.,  558,  53  L.  R.  A.,  684,  690,  citing  Irwin  v.  Williar, 
110  U.  S.,  499,  4  Sup.  Ct,  160,  28  L.  Ed.,  225;  Allen  v. 
8t.  Louis  Bank,  120  U.  S.,  20,  39,  7  Sup.  Ct,  460,  30  L. 
Ed.,  573;  Robinson  V.  Mollett,  L.  R.  7  H.  L.,  802,  816, 
828,  836 ;  Barnard  v.  Kellogg,  10  Wall.,  383,  19  L.  Ed., 
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987 ;  8ha/w  v.  Spencer,  100  Mass.,  382,  393,  97  Am.  Dec., 
107, 1  Am.  Rep.,  115 ;  Lehnum  v.  Marshall,  47  Ala.,  362 ; 
Leuckhart  v.  Cooper,  3  Bing.  N.  C,  99 ;  Baxter  v.  Sher- 
man,  73  Minn.,  434,  441,  76  N.  W.,  211,  7i2  Am.  St.  Rep., 
631. 

And  this  is  true  whether  the  rule  so  attempted  to  be 
violated  is  one  established  by  statute  {Scott  v.  School 
Dist.  No.  9,  etc.  (Vt),  31  Atl.,  145,  27  L.  B.  A.,  588, 
589),  or  a  common-law  rule  (Missouri  Pac.  B.  Co.  v. 
Fagan,  72  Tex.,  127,  9  S.  W.,  749,  2  L.  R.  A.,  75,  13  Am. 
St.  Rep.,  776 ;  East  Birmingham  Land  Co.  v.  Dennis,  85 
Ala.,  565,  5  South.,  317,  2  L.  R.  A.,  836,  7  Am.  St.  Rep., 
73 ;  Columbus  d  H.  Coal  &  I.  Co.  v.  Tucker,  48  Ohio  St., 
41,  26  N.  E.,  630,  12  L.  R.  A.,  577,  29  Am.  St  Rep.,  528; 
Mayer  v.  Thompson  (Ala.),  16  South.,  620,  28  L.  R.  A., 
433,  437,  53  Am.  St  Rep.,  88).  These  cases  are  in  ac- 
cord with  our  own  authorities.  Tumey  v.  Wilson,  7 
Yerg.,  342;  Cooper  v.  San  ford,  4  Yerg.,  452,  26  Am.  Dec., 
239 ;  Wilson  v.  Knotty  3  Hum.,  475 ;  Mays  v.  Jennings,  4 
Hum.,  106;  Dahney  v.  Campbell,  9  Hum.,  685,  686;  Bed- 
ford V.  Flowers,  11  Hum.,  242;  Dewn  v.  YaccoAro,  2 
Head,  488,  75  Am.  Dec.,  744;  Saint  v.  Smith,  1  Cold.,  52; 
Charles  v.  Carter,  96  Tenn.,  607,  613,  614,  36  S.  W., 
396;  Sands  v.  Ry.  Co.,  108  Tenn.,  2,  12,  64  S.  W.,  478. 
.  Of  these  cases,  Dewn  v.  Vaccaro  is  specially  relied  upon 
by  defendant  in  error.  In  that  case  an  attempt  was 
made  to  wholly  dispense  with  the  rule  of  law  requiring 
carriers  by  water  to  give  notice  of  the  arrival  of  the 
goods,  by  a  custom  or  usage  at  Memphis  to  disregard 
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it  altogether.  The  court  held  that  this  could  not  be 
dona 

But  the  custom  or  usage  under  examination  in  the 
present  case  does  not  vary  the  terms  jof  the  contract  be- 
tween the  parties,  nor  does  it  violate  any  statute  or  any 
rule  of  the  common  law.  The  contract  and  the  law  re- 
quired that  the  railway  company  should  transport  the 

goods  to  their  destination  according  to  its  regular 
course  of  business  in  the  transportation  of  such  articles, 
with  all  reasonable  dispatch,  and  that,  on  arrival  of  the 
goods,  prompt  notice  should  be  given  to  the  consignees, 
and  that,  on  their  demand  therefor,  delivery  should  be 
made  to  them.  E.  T.  &  Ga.  R.  Co.  v.  Nelson,  1  Cold,, 
272,  276 ;  Butler  V.  R.  Co.,  8  Lea,  32.  And  see  Shan- 
non's Code,  section  3597,  as  to  notice  to  consignee.  No 
proof  being  made  sls  to  law  of  Pennsylvania  upon  this 
latter  subject,  we  must  presume  that  it  is  the  same  as 
our  own. 

Our  statute  provides  "that  all  common  carriers  and 
&q>ress  companies  doing  business  within  the  limits  of 
this  State,  shall  after  the  receipt  of  freight  or  merchan- 
dise for  delivery  at  their  warehouse,  depot,  or  station, 
notify  the  consignee  by  written  or  printed  notice,  to  be 
delivered  to  the  consignee  in  person  at  his  place  of  busi- 
ness, if  in  the  city  or  town  where  received;  or  if  not 
residing  or  doing  business  in  the  city  or  town,  then 
through  the  postoflSce  within  three  days  after  the  ar- 
rival of  the  goods.'*  Acts,  1870-71,  c.  17,  sec.  1;  Shan- 
non's Code,  sec.  3597.  We  understand  this  act  to  mean 
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that  (prompt  notice  shall  be  given  upon  the  arrival  of 
the  goods,  and  that  three  days  is  fixed  as  the  limit  al- 
lowed for  delay;  that  is  to  say,  the  carrier  would  not. 
be  justified  in  all^cases  in  delaying  notice  for  the  full 
three  days,  or,  rather,  in  giving  it  so  as  to  fall  just 
within  three  daya  The  matter  would  be  controlled  to 
a  considerable  extent  by  the  nature  of  the  goods.  For 
example,  what  would  be  prompt  notice  of  the  arrival  of 
a  consignment  of  iron  would  fall  far  short  of  the  duty 
of  the  carrier  in  the  case  of  perishable  goods.  But  the 
meaning  of  the  term  "prompt  notice"  can  not  be  settled 
with  precision,  as  applicable  to  every  case.  The  expres- 
sion is  a  relative  one,  designed  to  mark  the  degree  of 
diligence  required  of  the  carrier ;  and,  while  a  failure  to 
comply  with  the  rule  indicated  by  this  expression 
would  be  sufficient  to  charge  the  carrier  with  negli- 
gence, the  rule  itself — within  the  three  days,  limit — ^is 
subject  to  modification  by  custom  or  usage.  It  was  held 
in  a  Pennsylvania  case  that  the  rule  that  a  carrier  must 
give  notice  to  the  consignee  of  the  arrival  of  goods  at 
destination  is  subject  to  exceptions  growing  out  of  spe- 
cial circumstances,  and  out  of  customs  that  have  grown 
up  for  the  mutual  advantage  of  shipper  and  carrier. 
Allen  V.  Pa.  R.  Co.,  183  Pa.,  174,  38  Atl.,  709,  39  L.  R. 
A.,  535.  So,  in  an  Illinois  case,  it  was  held  that  while 
ordinarily,  a  carrier  by  water  must  notify  the  consignee 
of  the  urrival  of  goods,  before  its  liability  as  carrier  ter- 
minates, yet  such  notice  may  be  waived  by  a  former 
course  of  dealing  with- the  consignee,  or  by  usage  pre- 
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vailing  among  carriers  in  the  same  trade  at  that  port 
III.  G.  R.  Co.  V.  CaHer,  165  111.,  570,  46  N.  E.,  374,  36 
L.  R.  A.,  527.  A  custom  or  usage  not  to  give  notice  of 
arrival  or  make  delivery  on  the  4th  of  July  would  fall 
clearly  within  the  principle  governing  these  cases.  Such 
a  custom  having  been,  presumptively,  within  the  con- 
templation of  the  parties^  negligence  could  not  be  predi- 
cated of  the  conduct  of  the  railway  company  in  failing 
to  give  notice  of  the  arrival  of  the  goods  in  the  present 
case  on  the  4th  of  July.  The  following  authorities  also 
bear  upon,  illustrate, .  and  support  the  conclusion  we 
have  reached:  Oibson  v.  Culver,  17  Wend.,  305,  31 
Am.  Dec.,  297 ;  Russell  Mfg.  Co.  v.  Steamboat  Co.,  50  N. 
Y.,  121 ;  Botaen  v.  Decker  ( D.  C. ) ,  18  Fed.,  751 ;  Gates 
V.  Ryayi  (D.  C),  37  Fed.  154.  And  in  Ely  v.  New  Haven 
Steamboat  Company,  53  Barb.  (N.  Y.),  207,  it  was 
held  that,  where  the  consignee's  place  of  business  was 
closed,  on  account  of  the  day  being  the  4th  of  July, 
when  the  goods  arrived,  the  carrier  was  excused  from 
giving  notice  of  arrival. 

We  may  add  that,  if  we  are  mistaken  in  any  of  the 
foregoing  views,  our  statute,  it  seems,  would  place  the 
matter  beyond  controversy.  By  section  3515,  Shan- 
non's Code,  it  is  provided  that  the  4th  of  July  and  cer- 
tain other  days  therein  mentioned  "shall  be  holidays, 
on  which  all  public  offices  of  this  State  may  be  closed, 
and  business  of  every  character,  at  the  option  of  the 
parties  in  interest  or  managing  the  same,  may  be  sus- 
pended, and  in  order  to  remove  any  impediment  in  the 
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way  of  the.  observance  of  any  of  said  days  named  as 
holidays^  all  negotiable  paper  falling  due  on  either  of 
said  days^  shall  be  due  and  payable  the  first  business 
day  preceding  the  same/' 

There  being  no  evidence  to  the  contrary,  we  must 
assume  that  the  Pennsylvania  law  is  the  same  as  our 
own  in  this  regard. 

In  the  fifth  assignment  of  error,  it  is  indicated  that 
there  is  nothing  in  the  case  to  show  liability  on  the 
part  of  the  railwaCy  company  as  a  common  carrier;  on 
the  contrary,  that  the  liability,  if  any,  is  shown  by  the 
facts  to  have  been  that  of  a  warehouseman,  merely,  and 
that  the  court  below  should  have  charged  the  law  regu- 
lating the  liability  of  warehousemen,  rather  that  that 
pertaining  to  common  carriers. 

The  facts  contained  in  the  statement  indicate  that 
the  goods  arrived  at  5  o'clock  in  the  afternoon  of  July 
3d,  which  was  within  proper  time  to  show  reasonable 
dispatch  in  transportation  from  the  initial  to  the  ter- 
minal point;  but  they  also  show  that  the  goods  were 
allowed  to  remain  in  the  yards  of  the  company  from 
the  time  of  the  arrival  until  July  4th,  at  11  p.  m.,  be- 
fore they  were  warehoused — a  period  of  thirty  hours. 
Conceding  that  the  company  had  fully  discharged  its 
duty  up  till  5  o'clock  p.  m.  of  July  3d,  still  it  remained 
liable  as  a  common  carrier  from  that  time  until  the 
goods  were  put  in  the  warehouse,  and  notice  given  to 
the  consignees.  We  have  three  cases  bearing  upon  the 
subject    All   of   them  *  recognize  as  the  rule  that  the 
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liability  of  the  railway  company  as  common  carrier 
does  not  cease^  and  its  liability  as  warehousemen  does 
not  b^n,  until  the  goods  are  deposited  in  the  depot  or 
warehouse.  In  neither  of  them  is  it  denied  that  notice 
must  be  given,  also,  as  a  prerequisite.  In  Express  Co. 
V.  Kaufman,  12  Heisk.,  161,  165,  it  appeared  (page  162, 
12  Heisk.)  that  notice  had  been  given.  In  Butler  v. 
Railroad  Co.,  8  Lea,  32,  the  duty  to  give  notice  was 
excused,  because  the  consignee  had  no  fixed  residence, 
and  the  company  had  no  knowledge  of  his  temporary 
stopping  placa  In  Railroad  V.  Kelly,  91  Tenn.,  699,  20 
8.  W.,  312,  17  L.  R  A.,  691,  30  Am.  St  Rep.,  90,  no 
question  of  notice  was  raised,  nor  was  the  statute  on 
that  subject  referred  to. 

The  point  made  in  the  sixth  assignment  is  that  in 
the  charge  of  the  circuit  judge  the  burden  of  proof  was 
improperly  cast  upon  defendant  below  to  show  that  it 
was  guilty  of  no  negligence. 

The  charge  contains  two  propositions.  The  first  of 
these  is  that  if  the  goods  were  delivered  in  good  condi- 
tion by  the  consignor  to  the  initial  carrier,  the  Louis- 
ville &  Nadiville  Railroad  Company,  and  were  subse- 
quently delivered  to  the  consignees  in  bad  condition  by 
the  connecting  and  terminal  carrier,  the  burden  rested 
upon  the  latter  to  show  that  the  injury  was  not  caused 
by  its  negligence.  The  second  proposition  is  that  if  the 
goods  were  delivered  by  the  consignor  to  the  initial  car- 
rier in  good  condition,  and  were  delivered  by  the  latter 
in  like  good  condition  to  the  connecting  carrier,  and 


264  TENNESSEE  REPORTS,  [Vol.  112 

Railroad  v.  Naive. 

the  connecting  carrier  (being  the  terminal  carrier) 
delivered  them  to  the  consignees  in  a  damaged  condi- 
tion, the  bnrden  of  proof  would  rest  upon  such  terminal 
carrier  to  show  that  the  injury  was  not  caused  by  its 
negligence. 

We  think  there  was- no  error  in  either  instruction. 
The  most  that  can  be  required  of  a  shipper  is  that  he 
shall  deliver  his  goods  to  the  carrier  in  good  condition, 
properly  packed  or  prepared  for  shipment.  From  that 
time  forward  they  are  committed  to  the  custody  and 
management  of  the  carriers— the  initial  and  connecting 
onea  In  the  nature  of  things,  he  can  know  nothing  of 
their  management  of  the  business,  while  they — each^)f 
them  as  to  its  own  relation  to  the  matter— can  not,  by 
means  of  their  agents,  fail  to  know  all  of  the  facts.  It 
is  nothing  more  than  reasonable,  therefore,  that  each, 
when  sued  for  injury  to  the  property,  should  be  required 
to  show  that  it  has  discharged  its  duty  in  respect  thereto 
in  the  care  of  the  property  during  transportation,  and 
until  delivery.  When  property  has  been  delivered  in 
good  condition  to  a  carrier,  and  it  has  been  damaged 
while  in  possession  of  such  carrier,  nothing  else  appear- 
ing, the  necessary  presumption  is  that  there  has  been 
n^ligence  on  the  part  of  the  carrier ;  and  the  inevitable 
l(^al  conclusion  is  that  the  burden  is  cast  upon  the 
carrier  to  remove  this  presumption. 

The  sixth  assignment  of  error  must  therefore  be 
overruled.  Trcmsportation  Co.  v.  Bloch  Bros,,  86  Tenn., 
392,  416,  6  S.  W.,  881,  6  Am.  St  Rep.,  847;  M.  &  C.  B. 
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Co.  V.  Holloway  d  Tatum,  9  Baxt.,  188 ;  Railway  Co.  V. 
Wynne,  88  Tenn.,  320,  14  S.  W.,  311. 

The  first  request  was  properly  refused  by  his  honor, 
because  there  was  no  testimony  in  the  record  upon 
which  to  base  the  instruction  asked.  Not  only  was  there 
no  testimony  to  show  that  the  goods,  upon  their  arrival 
in  Philadelphia,  were  promptly  placed  in  the  company's 
warehouse,  as  the  request  assumes,  but,  on  the  contrary, 
it  is  shown,  beyond  cavil  or  dispute,  that  they  were  al- 
lowed to  remain  in  the  company's  yard,  exposed  to  very 
hot  weather,  for  thirty  hours  after  their  arrival.  It  is 
true  that  thereafter  they  were  put  in  a  cold-storage  ware- 
bouse,  where  they  remained  from  11  o'clock  p.  m.  of 
July  4th  until  9  o'clock  a.  m.  of  July  5th,  when  they 
were  delivered  to  the  consignees;  but  the  court  below 
could  not,  upon  the  fact  of  the  deposit  of  the  goods  in 
cold  storage  at  the  late  hour  mentioned,  properly  base 
an  instruction,  as  requested,  to  the  effect  that  from  the 
time  of  the  arrival  of  the  goods  until  their  delivery 
the  liability  of  the  defendant  below  was  that  of  a  ware- 
houseman only,  and  not  that  of  a  common  carrier.  As 
we  have  already  held,  the  liability  of  the .  defendant 
below  during  the  thirty  hours  referred  to  was  that  of 
a  common  carrier,  and  not  that  of  a  warehouseman. 
An  instruction  requested  must  be  strictly  correct; 
otherwise  the  circuit  judge  can  not  be  put  in  error  by 
l^is  refusal  to  charge  it. 

The  fifth  and  thirteenth  requests  have  already  been 
disposed  of,  in  what  we  have  said  upon  the  question 
raised  by  the  fourth  assignment  of  error. 
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The  sixth,  seyenth,  and  tenth  requests  raise  the 
point  that  it  was  the  duty  of  the  consignees,  as  agents 
of  the  consignors,  if  they  had  reason  to  believe  that  the 
shipment  was  overdue,  to  make  inquiry  at  the  oflBice  of 
the  railway  company,  and  that  any  injury  that  might 
be  caused  by  delay  after  they  so  had  reason  to  believe 
that  the  consignment  was  overdue  would  be  at  their 
risk,  and  not  at  the  risk  of  the  railway  company. 

His  honor  the  circuit  judge  declined  these  requests, 
and  acted  correctly  in  so  doing.  The  railway  company 
can  not  in  this  manner  shift  its  duties  and  responsi- 
bilities upon  its  patrons.  Its  duty  is  absolute  to  give 
to  the  consignee  prompt  notice  of  the  arrival  of  goods, 
and  the  latter  has  the  right,  until  such  notice  is  given, 
to  rest  securely  in  the  .belief  that  they  have  not  arrived. 
Common  carriers  are  quasi  public  functionaries,  and 
those  who  intrust  the  carriage  of  goods  to  them  have 
the  right  to  presume,  until  the  contrary  appears,  that 
the  duties  devolved  upon  them  by  law  have  been  prop- 
erly discharged. 

The  eleventh,  twelfth,  and  fourteenth  requests  raise 
the  point  that  if  the  injury,  complained  of,  to  the  goods 
was  caused  by  the  operation  of  certain  causes  which 
were  excepted  from  the  liability  of  the  railway  company 
in  the  bill  of  lading,  there  could  be  no  recovery ;  like- 
wise, that  the  goods,  on  arrival  at  destination,  were  at 
the  risk  of  consignee,  and  for  this  reason  there  could  be 
no  recovery.     His  honor  '  the  circuit  judge  declined  to 
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charge  the  jury  as  requested,  on  the  ground  that  the 
bill  of  lading  had  never  been  read  to  the  jury  or  to  the 
court.  The  bill  of  exceptions  shows  that  the  bill  of 
lading  was,  in  form,  offered  in  the  court  below  by  the 
plaintiff  therein,  and  that  thereupon  it  was  formally 
admitted  without  objection,  but  not  actually  read  to  the 
court  and  jury,  or  either  of  them ;  the  respective  counsel 
agreeing,  among  themselves,  in  the  presence  of  the 
court,  at  the  moment,  to  "consider  it  as  read."  It  does 
not  appear  that  any  of  its  provisions  were  called  to  the 
attention  of  the  circuit  judge  until  after  he  had  deliv- 
ered his  charge  to  the  jury.  His  attention  was  then 
directed  to  certain  portions  of  it  by  the  requests  above 
referred  to,  which  he  refused,  as  stated. 

The  bill  of  lading  having  been,  even  under  the  cir- 
cumstances stated,  put  in  evidence  in  the  cause,  there 
would  have  been  error  in  the  refusal  of  his  honor  to 
charge  the  jury  upon  the  matters  pointed  out  and  indi- 
cated by  counsel  in  the  requests  referred  to,  if  these 
matters  had  been  pertinent ;  but  there  was  no  hurtful 
error,  because  the  matters  embraced  in  the  requests 
clearly  had  no  bearing  upon  the  real  case  before  the 
court— the  liability  jof  the  railway  company  for  negli- 
gence as  a  carrier  during  the  thirty  hours  between  5 
o'clock  p.  m.  of  July  3d  and  11  o'clock  p.  m.  of  July  4th, 
as  shown  infrcu  The  matters  of  exception  from  lia- 
bility, under  a  proper  construction,  did  not  refer  to  or 
cover  such  a  case ;  and  the  same  is  true  as  to  the  risk  or 
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arrival  above  referred  to,  under  the  circumstances  set 
out  infra. 

It  now  remains  to  consider  whether  there  should  be 
a  reversal  for  the  said  errors  committed  in  respect  of 
the  matter  embraced  in  the  fourth  assignment,  and  in 
the  eleventh,  twelfth,  and  fourteenth  requests. 

The  rule  has  been  laid  down  by  this  court  {OlUver 
V.  Nashville,  106  Tenn.,  273,  274,  281,  61  S.  W.,  89; 
Jones  V.  Telephone  Co.,  101  Tenn.,  443,  47  S.  W.,  699) 
that  there  can  be  no  reversal  for  error  in  the  charge  of 
the  court  below  where  we  can  clearly  see  that  a  correct 
result  was  reached  by  the  jury,  and  that  another  trial, 
with  a  proper  charge,  could  not  change  that  result 
The  same  rule  must  obtain  where  evidence  was  im- 
properly excluded  in  the  court  below,  if  it  be  perfectly 
apparent  to  this  court  that  the  result  attained  was  the 
correct  one,  that  the  excluded  evidence  could  not  have 
changed  that  result,  and  that,  upon  a  new  trial  being 
granted,  the  jury,  on  that  and  on  other  uncontrovertible 
propositions  of  fact  appearing  in  the  record,  could  not 
fail  to  reach  the  same  conclusion.  To  reverse  in  such 
a  case  would  be,  considering  the  whole  case  together, 
to  grant  a  reversal  for  an  immaterial  error,  and  so  to 
violate  that  section  of  the  Code  which  provides  that 
"no  judgment,  decision  or  decree  of  the  inferior  court 
shall  be  reversed  in  the  supreme  court,  unless  for  er- 
rors which  aflfect  the  merits  of  the  judgment,  decision, 
or  decree  complained  of."     Shannon's  Code,  sec.  6351. 

Now,   it  is   shown,    beyond   doubt,    that   the   goods 
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reached  Philadelphia  at  5  o'clock  in  the  afternoon  of 
July  3d,  too  late  for  notice  to  the  consignee  and  deliv- 
ery on  that  day;  that  the  next  day  (July  4th)  was  a 
holiday,  on  which  there  could  be  neither  notice  nor  de- 
livery; that  from  July  3d,  at  5  o'clock  p.  m.,  till  July 
4th,  at  11  o'clock  p.  m.,  a  period  of  thirty  hours,  the 
goods  were  left  exposed  to  the  hot  weather,  in  the  com- 
pany's yard,  without  any  additional  icing — ^protected 
only  by  such  ice  as  remained  in  the  bunkers  of  the  car, 
left  over  or  remaining  from  the  ice  with  which  the  car 
was  furnished  when  it  started  on  its  trip;  that  the 
amount  so  left  over  in  the  car  was  insufficient  to  pre- 
serve the  goods,  in  consequence  of  which  they,  being 
perishable  goods,  suffered  injury  and  decay;  and,  fin- 
ally, that  the  company  had  at  hand,  in  its  terminal  for 
perishable  freights,  the  Quaker  City  Cold  Storage  & 
Warehouse  Company,  the  means  of  preventing  the  in- 
jury, if  it  had  chosen  to  use  these  means.  These  facts 
show  a  clear  case  of  n^ligence  on  the  part  of  the  rail- 
road company.  Having  reached  Philadelphia  with  the 
goods  on  the  afternoon  of  July  3d,  too  late  to  give  no- 
tice and  make  delivery  on  that  day,  and  knowing  like- 
wise that  it  could  not  give  notice  and  make  delivery  on 
the  next  day,  because  it  was  a  holiday,  and,  indeed,  that 
it  could  not  make  delivei^y  until  the  morning  of  July 
5th,  and  knowing  that  the  weather  was  very  hot,  and 
that  the  goods  were  perishable,  and  would  probably 
spoil,  unless  put  in  cold  storage,  and  having  at  hand  the 
means  of  so  putting  them  in  cold  storage  and  preserv- 
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ing  them,  it  was  the  duty  of  the  company  to  so  care  for 
and  preserve  them.  The  failure  to  do  so  resulting  in 
injury  to  the  goods^  the  carrier  is  liable  therefor. 

The  judgment  of  the  court  below  must  therefore,  not- 
withstanding the  errors  mentioned^  be  affirmed,  with 
costs. 


4  Gates]  DECEMBER  TERM,  1903.  271 


Sewell  y.  TuthiU  ftPattison. 


J.  A.  Sbwell  v.  Tuthill  &  Pattison. 
{Nashville.    December  Term,  1903.) 

1.  FLEAS  IN  ABATEMENT.  Pleading  over  upon  adverse  action 
to,  when  and  when  not.  prior  to  Acts  1897,  ch«  121. 

Prior  to  Acts  1897,  ch,  121,  the  rule  was,  both  at  law  and  in 
equity  that  on  striking  out  a  plea  in  abatement,  as  frivolous  or 
overruling  it  on  demurrer,  or  when  it  was  held  insufficient,  the 
defendant  had  the  right  to  plead  over;  but  where  the  issue 
tendered  by  the  plea  was  tried  on  the  merits,  and  the  issue 
was  found  against  the  plea,  there  could  be  no  further  pleading, 
but  plaintifC  was  entitled  to  Judgment  on  the  merits  of  his  de- 
mand.    (Post,  p,  276.) 

Cases  cited  and  approved:  Simpson  v.  Railroad,  89  Tenn.,  804- 
308;  Rogers  v.  O'Mary,  95  Tenn.,  514,  518,  519. 

8.  SAKE.    And  in  bar  at  the  same  time  under  Acts  1897,  ch.  121. 

Under  Acts  1897,  ch.  121,  a  plea  in  abatement  and  a  plea  in  bar 
or  to  the  merits  may  be  filed  at  the  same  time,  and  the  plea  in 
bar  will  not  overrule  the  plea  in  abatement.  {Post,  pp.  277-282.) 

Acts  cited  and  construed:     1897,  ch.  121. 

Case  cited  and  approved:    Railroad  v.  McCollum,  105  Tenn.,  623. 

8.  SAME.    Pleading  over  after  judgment  against,  in  all  cases 
under  Acts  1897,  ch.  121.  • 

The  defendant  may  plead  over  to  the  merits  under  Acts  1897,  ch. 
121,  upon  the  rendition  of  a  judgment  against  his  plea  in  abate- 
ment, either  upon  motion  to  strike  out,  or  upon  being  set  down 
for  argument  upon  its  sufficiency,  or  upon  demurrer,  or  upon  an 
issue  as  to  its  merits.     {Post,  pp.  277-282.) 

Acts  cited  and  construed:    1897,  ch.  121. 
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4.  SAlfE.  Same.  Judgment  may  be  rendered  upon  orermling, 
if  leave  to  plead  over  is  not  asked  for. 
To  put  the  lower  court  in  error  for  entering  Judgment  on  the 
merits,  upon  overruling  a  plea  in  abatement,  it  must  affirma- 
tively appear  that  application  was  made  for  leave  to  plead  over, 
and  that  it  was  refused.     {Post,  pp.  275-276,  280-282.) 

Code  cited  and  construed:  Sec.  6179,  subsec.  4  (S.);  sec.  6112, 
subsec.  4  (M.  ft  V.);  sec.  4369,  subsec.  4  (T.  ft  S.  and  1858). 

Acts  cited  and  construed:  1897,  ch.  121. 

Case  cited  and  approved:    Ross  v.  Meek,  93  Tenn.,  666. 

Case  cited:     McBee  v.  State,  Meigs,  123. 

Case  cited  and  disapproved:    Kendrick  v.  Davis,  3  Cold.,  524. 

6.  STATUTES.  To  be  enforced  by  the  courts  when  constitution* 
al,  regardless  of  hardships. 
It  is  the  duty  of  the  courts  to  obey  and  administer  the  acts  of 
the  legislature,  when  they  are  constitutional,  however  great 
the  hardships  may  be  that  will  flow  from  them.  It  is  the  duty 
of  the  courts  to  ascertain  the  meaning  of  acts,  and  then  en- 
force them.     {Post,  p.  279.) 

Acts  cited  and  construed:     1897,  ch.  121. 

6.  SAME.    In  derogation  of  common  law,  must  be  strictly  con- 
strued. 

The  statute  (Acts  1897,  ch.  121)  providing  that  upon  overruling  a 
plea  in  abatement  for  any  cause,  the  defendant  may  plead  over 
to  the  merits,  is  in  derogation  of  the  common  law,  and  must  be 
strictly  construed.     {Post,  pp.  277,  280,  282.) 

Acts  cited  and  construed:     1897,  ch.  121. 

7.  PRO  CONFESSO.    Should  be  entered  before  final  decree,  but 
its  omission  is  not  reversible  error. 

The  order  pro  confesso  is  a  very  proper  form  and  should  be  taken 
and  entered  prior  to  taking  and  entering  a  final  decree;  and 
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while  the  failure  to  take  it  is  error,  yet  it  is  not  an  error  affect- 
ing merits,  and  therefore,  under  our  statute,  is  not  reversible 
error  because  it  is  a  mere  matter  of  form,  and  really  adds  noth- 
ing essential  to  the  case,  which  may  be  treated  as  if  such  order 
pro  confesso  had  been  entered  as  in  the  case  of  amendments. 
(Post,  pp,  282-284.) 

Code  cited  and  construed:  Sec.  6351  (S.);  sec.  5268  (M.  &  V.); 
sec.  4516  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Cornelius  v.  Merritt,  2  Head,  98;  Mc- 
Bee  V.  Petty,  3  Cold.,  178;  Brooks  v.  Gibson,  3  Shannon's  Cases. 
760;  Ross  y.  Meek,  93  Tenn.,  666,  668,  669;  Cowan  v.  Donald- 
son, 95  Tenn.,  322. 

6.  SAMB.  Warrants  decree  without  proof  when  allegationB  of 
bill  are  sufficient,  otherwise  proof  is  required. 
A  bill  confessed  with  distinct  and  positive  allegations  sufficiently 
definite  to  fix  not  only  the  ground  of  the  defendant's  liability 
but  also  the  amount,  warrants  the  rendition  of  a  decree,  with- 
out proof,  but  where  the  allegations  are  indefinite,  or  the  de- 
mand of  the  complainant  is,  in  its  nature,  uncertain,  the  cer- 
tainty requisite  to  a  proper  decree  must  be  afforded  by  proofs, 
and  the  case  stands  for  trial  upon  proof  to  be  taken.  (Post,  pp. 
284-288.) 

Cases  cited  and  approved:  Haralson  y.  McGavock,  10  Lea,  719; 
Ross  V.  Meek,  93  Tenn.,  666;  Dunscomb  v.  Wallace,  105  Tenn., 
385;  Williams  v.  Cprwin,  Hopk.  Chy.,  471,  476. 

9.  SAKE.    Same.    Casein  judgment. 

A  bill  alleging  that  defendant  is  indebted  to  complainant  in  the 

sum  of  five  hundred  dollars,  accruing  from  the  breach  of  a 

contract  to  buy  lumber,  without  stating  the  quantity  and  price 

of  the  lumber,  with  like  indefinite  statements  as  to  the  amount 

and  value  of  the  lumber  taken  but  not  paid  for,  undergrading, 

etc.,  though  confessed,  does  not  warrant  a  decree  without  proof 

making  such  allegations  more  definite.     {Post,  pp.  284-288.) 
112  Teen— 18 
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FROM  CUMBERLAND. 


Appeal  from  the  Chancery    Court    of    Cumberland 
County. — D.  L.  Lansdbn,  Chancellor. 

OwiNGs  &  Nicholas,  for  complainant 

Charles  C.  Trabub,  W.  R.  King,  J.  W.  Dorton  and 
Geo.  p.  Burnett,  for  defendants. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

This  was  an  original  attachment  suit  brought  in  the 
chancery  court  of  Cumberland  county  to  recover  f 500 
alleged  to  be  due  to  the  complainant  from  the  defend- 
ants by  reason  of  the  breach  of  a  contract  for  the  sale  of 
certain  lumber.  An  attachment  was  regularly  issued 
as  prayed  for  in  the  bill  on  the  sixtetnth  of  March, 
1903,  and  on  the  next  day  was  by  the  sheriff  of  Cumber- 
land county  r^ularly  levied  upon  certain  lumber. 

On  the  twenty-eighth  of  April  the  defendants  filed  a 
plea  in  abatement,  in  which  they  averred  that  none  of 
the  property  levied  on  under  the  writ  of  attachment  be- 
longed to  them  at  the  time  the  bill  was  filed  or  attach- 
ment levied,  and  that  none  of  it  belonged  to  them  at 
any  time  after  the  filing  of  the  bill.  They  thereupon 
prayed  that  the  attachment  be  quashed,  the  property 
released,  and  the  suit  dismissed. 
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The  complainant  filed  a  replication,  in  which  he 
joined  issued  on  the  plea  in  abatement 

The  testimony  was  taken,  the  cause  heard,  and  the 
chancellor  found  the  issue  against  the  plea,  and  over- 

0 

ruled  it.  In  the  same  entry  he  decreed  that  the  lumber 
was  the  property  of  the  defendants  at  the  time  of  the 
levy  of  the  attachment,  and  rendered  judgment  in 
favor  of  the  complainant  and  against  the  defendants  for 
the  1500  sued  for,  and  directed  that  the  judgment  be 
satisfied  by  a  sale  of  the  lumber  attached. 

From  this  judgment  the  defendants  appealed,  and 
assigned  errora 

The  case  was  referred  to  the  court  of  chancery  ap- 
peals, and  there  heard. 

The  court  of  chancery,  appeals  found  as  a  fact  that 
the  lumber  was  the  property  of  the  defendants,  and  so 
sustained  the  decree  of  the  chancellor  upon  this  point, 
and  also  in  respect  of  rendering,  judgment  for  the 
amount  sued  for  and  ordering  a  sale  of  the  property. 
In  respect  of  this  matter  the  court  of  chancery  appeals, 
in  their  opinion,  says:  "It  will  be  noted  from  the 
above  that  on  overruling  the  plea  in  abatement  the  chan- 
cellor immediately  gave  judgment  for  the  amount  sued 
for.  Under  the  act  of  1897  the  defendants  would  have 
been  entitled  to  plead  over  or  to  make  defense  upon  the 
merits  of  the  casa  But  while  the  decree  does  not  show 
that  the  defendants  refused  to  plead  over,  neither  does 
it  appear  that  they  asked  leave  to  plead  over,  or  to 
make  other  or  further  defense,  nor  that  they  excepted 
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to  the  action  of  the  chancellor  in  entering  judgment 
upon  overruling  the  plea  in  abatement  But  they  ap- 
pear to  have  immediately  prayed  an  appeal.  We  there- 
fore assume  that  the  defendants  did  not  desire  to  make 
other  or  further  defense;  but  elected  to  rest  their  de- 
fense upon  this  issue  alone ;  and,  not  having  asked  leave 
to  plead  over,  and  not  having  excepted  to  the  action  of 
the  chancellor,  and  having  assigned  no  error  upon  this 
subject  in  this  CQurt,  there  remains  nothing  for  the 
court  to  do  but  to  affirm  the  decree  of  the  chancellor." 

The  action  of  the  court  of  chancery  appeals  in  thus 
affirming  the  decree  of  the  chancellor  without  allowing 
time  to  plead  over  is  made  the  first  ground  of  exception 
in  this  court  to  the  decree  of  the  court  of  chancery  ap- 
peals. Prior  to  Act  1897,  p.  277,  c.  121,  the  rule  was, 
both  at  law  and  in  equity,  as  follows : 

On  striking  out  a  plea  in  abatement  as  frivolous,  or 
overruling  it  on  demurrer,  or  when  it  was  held  insuffi- 
cient, the  defendant  had  the  right  to  plead  over;  but 
where  the  issue  tendered  by  the  plea  was  tried  on  the 
merits,  there  could  be  no  further  pleading,  but  plaintiff 
was  entitled  to  judgment  on  the  merits  of  his  demand. 
Simpson  V.  Ry.  Co.,  89  Tenn.,  304-308,  15  8.  W.,  735; 
Rogers  v.  O'Mary,  95  Tenn.,  514,  518,  519,  32  S.  W., 
462. 

In  1897,  however,  the  following  act  was  passed  (chap- 
ter 121,  p.  277,  of  the  Acts  of  that  year) : 

"An  act  to  permit  a  defendant  to  plead  to  the  merits 
in  any  suit  where  a  plea  in  abatement  has  been  over- 
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mled^  and  to  permit  a  plea  in  bar  to  be  filed  at  same 
time  of  filing  plea  in  abatement,  and  provide  how  the 
issues  are  to  be  tried. 

"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  a  defendant  has  the  right, 
upon  the  overruling  of  a  plea  in  abatement,  for  any 
cause  filed  by  him  to  any  action,  to  plead  to  the  merits, 
and  rely  upon  any  defenses  as  if  said  plea  had  not  been 
interposed. 

"Sec.  2.  Be  it  further  enacted,  that  a  defendant  can, 
in  any  suit,  plead  both  in  abatement,  and  in  bar,  at  the 
same  time,  and  that  said  plea  in  bar  is  no  waiver  of  the 
plea  in  abatement,  and  when  so  pleaded,  both  pleas  shall 
be  heard  at  the  same  time  and  judgment  rendered  on 
each  plecL 

"Sec.  3.  Be  it  further  enacted,  that  this  act  take  ef- 
fect from  and  after  its  passage.^' 

We  are  not  aware  that  there  is  any  published  case 
construing  this  statute,  and  our  researches  have  failed 
to  disclose  any,  except  Railroad  v.  McCollum,  105 
Tenn.,  623,  59  S.  W.,  136. 

It  was  there  held  that  a  plea  in  abatement  and  a  plea 
to  the  merits  might  be  filed  at  the  same  time,  and  that  the 
latter  would  not  overrule  the  former,  and  the  form  of 
the  verdict  arid  judgment,  proper  in  such  a  case,  was 
indicated.  Nothing,  however,  appears  in  that  authority 
upon  the  precise  point  which  we  now  have  before  us. 

It  is  insisted  that  the  words  "overruled"  and  "over- 
ruling," appearing  in  the  statute  above  quoted,  should 
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be  given  a  strict  technical  construction ;  that  is  to  say, 
that  the  court  should  hold  that  upon  the  overruling  of 
a  plea  in  abatement,  when  set  down  for  hearing  on  its 
sufficiency,  or  when  heard  on  demurrer,  or  on  a  motion 
to  strike  out,  or  in  any  form  testing  its  sufficiency,  then 
that  the  defendant  should  be  allowed  to  plead  over ;  but 
that  it  should  not  be  held  as  covering  the  case  of  the 
trial  of  a  plea  in  abatement  on  its  merits  under  an  issue 
as  to  the  truth  of  its  averments. 

It  is  insisted  that,  to  give  the  act  the  latter  construc- 
tion, would  be  against  sound  policy,  inasmuch  as  trials 
would  be  unreasonably  long  and  vexatious,  for  the  rea- 
son that  the  plaintiff  would  be  put  to  the  trouble,  ex- 
pense, and  delay  of  two  trials — one  upon  the  issue  made 
on  the  plea  in  abatement,  and  the  other  upon  the  merits 
of  the  cause. 

The  reason  given  in  our  earlier  cases  for  the  common- 
law  rule  was  that  when  the  defendant  filed  a  plea  in 
abatement,  instead  of  answering  to  the  merits,  this  was 
tantamount  to  an  admission  that  he  had  no  meritorious 
defensa 

Another  reason  given  was  that  the  court  ought  not 
to  be  required  to  go  through  two  trials  concerning  the 
same  matter.  Still  another  reason  might  be  given  to 
the  following  effect:  It  might  be  well  »aid  that  when 
the  defendant  has  been  summoned  to  appear  at  court 
on  a  given  day,  and  fails  to  put  in  an  appearance  within 
the  time  required  by  law,  he  stands  in  default;  that  is, 
if  he  be  properly  brought  into  court  by  the  process.     If 


4  Gates]  DECEMBER  TERM,  1903.  279 


SeweU  ▼.  Tuthlll  4b  Pattison. 


he  choose  to  contest  this  latter  fact,  and  it  is  adjudged 
against  him —  that  is,  it  is  found  that  he  has  been  prop- 
erly served,  and  is  properly  in  court — the  day  for  ap- 
pearance having  passed,  he  stands  in  default  as  of  the 
day  when  he  should  have  put  in  an  appearance,  and  can 
not  justly  claim  any  clemency  from  the  court ;  and  that 
the  court,  in  view  of  the  time  that  will  neceessarily  be 
consumed  in  two  trials  upon  the  same  matter,  may 
rightly  refuse  to  hear  him  further. 

We  very  much  doubt  the  policy  of  setting  aside  the 
common-law  rule.  That  rule  was  founded  in  wisdom 
and  justice.  It  is  true  that  hardships  might  arise  under 
it,  and  perhaps  did  sometimes  arise.  Every  hardship, 
however,  that  could  arise  under  the  common-law  rule 
was  mitigated  by  so  much  of  the  statute  as  allowed  a 
plea  in  abatement  and  a  plea  in  bar  to  be  filed  and  heard 
together.  If  it  be  a  true  construction  of  the  other  por- 
tion of  the  statute,  that  there  may  be  a  hearing  on  the 
merits  of  the  cause  after  a  decision  against  the  plea  in 
abatement  on  an  issue  as  to  the  merits  of  its  averments, 
then  all  of  the  delay  and  vexation  which  the  common- 
law  rule  sought  to  avoid  is  brought  back  upon  the  liti- 
gants of  the  country. 

Still  it  is  the  duty  of  the  court  to  obey  and  to  admin- 
ister the  acts  of  the  l^islature  when  they  are  constitu- 
tional, however  great  the  hardships  may  be  that  will 
flow  from  them.  It  is  our  duty  to  ascertain  the  mean- 
ing of  an  act,  and  then  to  enforce  it 

Now,  will  the  act  bear  the  meaning  which  the  com- 
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plainant's  counsel  insists  upon?  We  think  not  It 
was  evidently  the  purpose  of  the  legislature  to  make  a 
change  in  the  existing  law  in  respect  of  the  effect  of 
the  adverse  action  of  courts  upon  pleas  in  abatement. 
If  the  contention  of  complainant  be  a  sound  one^  then 
there  was  no  change  made,  and  the  first  section  of  the 
act  is  merely  nugatory,  being  only  an  announcement  of 
the  pre-existing  law.  We  think  that  this  section  must 
be  given  the  meaning  contended  for  by  the  defendants, 
and  it  seems  to  have  been  conceded  by  the  court  of 
chancery  appeals,  viz.,  that  upon  a  judgment  being  ren- 
dered against  a  plea  in  abatement,  either  upon  motion 
to  strike  out,  or  upon  being  set  down  for  argument 
upon  its  sufficiency,  or  upon  demurrer,  or  upon  an  issue 
as  to  its  merits,  the  defendant  has  the  right  to  plead 
over.  Yet,  inasmuch  as  the  statute  is  in  derogation  of 
a  common-law  rule,  it  must  be  strictly  construed. 

We  are  therefore  of  the  opinion  that  the  court  of 
chancery  appeals  was  correct  in  holding  that,  to  put 
the  judge  of  the  lower  court  in  error,  it  must  affirma- 
tively appear  that  application  was  made  for  leave  to 
plead  over,  and  that  it  was  refused. 

It  is  insisted  that  the  same  rule  should  apply  that 
governs  when  a  demurrer  is  overruled,  and  we  are  re- 
ferred to  Shannon's  Code,  section  6179,  subsection  4,  to 
the  effect  that  when  a  plea  or  demurrer  is  overruled, 
and  the  defendant  ordered  to  answer,  and  he  fails  to  do 
so  upon  a  rule  given,  then  an  order  pro  canfesso  may  be 
taken.     It  is  insisted  that  in  such  case  there  can  be  no 
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order  pro  confesso  taken^  unless  the  defendant  has 
either  announced  a  refusal  to  answer,  or  such  refusal 
shall  be  shown  by  his  failure  to  answer  upon  a  rule 
given ;  that  is,  within  the  time  fixed  by  the  court 

In  the  case  of  Ross  v.  Meek,  93  Tenn.,  666,  28  S.  W., 
20,  it  is  said  that  the  subsection  of  the  Code  above  cited, 
in  so  far  as  applied  to  demurrers,  had  reference  to  cases 
in  which  the  complainant  desired  to  compel  an  answer 
from  the  defendant,  and  in  which  the  court,  for  that 
purpose,  had  ordered  an  answer  to  be  filed,  and  fixed  a 
rule-day  limit  occurring  after  the  close  of  the  pending 
term ;  and  that  in  such  a  case,  if  the  defendant  should 
fail  to  answer  by  said  rule  day,  the  complainant  might 
take  his  bill  for  confessed,  and  the  cause  should  then 
stand  for  hearing  at  the  next  term.  But,  said  the  court : 
"When  the  decree  overruling  the  demurrer  makes  no  or- 
der for  an  answer,  the  defendant  has  the  privilege,  under 
the  statute,  to  answer  at  once^  or  at  such  time  a&  the 
court  may  permit;  but  in  this  case  the  defendant  an- 
swers under  the  general  provisions  of  the  law,  and  not 
in  consequence  of  any  order  of  court  compelling  an  an- 
swer, and,  if  he  fails  to  answer  or  obtain  time,  the  pro 
confesso  can  be  taken  forthwith."  The  same  rule  neces- 
sarily applies,  under  this  construction  of  the  subsection 
of  the  Code  above  mentioned,  to  the  case  of  a  plea  over- 
ruled for  insufficiency. 

We  are  referred  to  McBee  v.  The  State,  Meigs,  123,  as 
supporting  a  different  rule.  Without  going  into  a  dis- 
cussion  of  that  case,  it  is  sufficient  to  say  that  the  con- 
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structioD  appearing  in  the  later  case  of  Ross  v.  Meek, 
above  referred  to,  involving  the  same  principle,  would 
control. 

We  are  referred  also  to  Kendrick  v.  DaviSy  3  Cold., 
524.  It  is  conceded  that  this  case  was  decided  incor- 
rectly upon  the  main  point  involved,  but  it  is  insisted 
that  it  lays  down  the  practice  correctly  in  the  kind  of 
case  we  have  before  us.  That  case  is  not  binding  au- 
thority upon  the  point  referred  to.  Having  been  erro- 
neously decided  upon  the  cardinal  point  under  examina- 
tion, out  of  which  the  question  of  practice  arose,  we 
could  hardly  rely  upon  it  as  an  authority  stating  what 
the  true  practice  would  have  been  on  the  assumption 
that  the  case  was  correctly  decided,  when  it  is  rightly 
conceded  that  the  assumption  is  itself  incorrect. 

We  deem  the  reasons  above  given  for  the  strict  con- 
struction of  the  statute  of  1897  sound  ones,  and  in  the 
interest  of  public  justice,  and  we  cannot  weaken  that 
construction  by  doubtful  inferences  from  sections  of  the 
Code  enacted  for  another  class  of  cases,  or  from  decis- 
ions not  fully  applicable  to  the  questions  involved. 

It  is  next  insisted  that  the  court  of  chancery  appeals 
and  the  court  below  were  in  error  in  that  no  order  pro 
confesso  was  entered  prior  to  taking  a  final  decree. 

It  is  certainly  true  that  an  order  pro  confesso  should 
have  been  taken,  and  the  case  of  Cowan,  McClung  d  Co. 
V.  Donaldson,  95  Tenn.,  322, 32  S.  W.,  457,  cited  by  coun- 
sel for  complainant,  is  not  an  authority  to  the  contrary, 
as  shown  by  its  reference  to  the  case  of  Ross  v.  Meek, 
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93  Tenn.,  666,  668,  669,  28  S.  W.,  20.  In  the  case  in 
95  Tenn.,  32  S.  W.,  it  is  true  the  court  did  not  mention 
the  order  pro  confesso  in  terms,  as  it  frequently  does  not 
mention  intermediate  steps  or  formal  action  in  courts 
that  may  be  readily  inferred  from  the  context  The 
court  did  not  mean  by  that  decision  to  be  understood  as 
holding  that  the  entry  of  an  order  pro  confesso  was  not 
the  proper  practice  where  a  demurrer  had  been  overruled 
and  the  defendant  had  interposed  no  answer,  nor  asked 
further  time  to  make  defense. 

The  failure  to  take  an  order  pro  confesso  was  error, 
but  it  was  not  reversible  error,  because  it  is  a  mere  mat- 
ter of  form ;  and  Shannon's  Code,  section  6351,  provides 
that  "no  judgment,  decision,  or  decree  of  the  inferior 
court  shall  be  reversed  in  the  supreme  court,  unless  for 
errors  which  affect  the  merits  of  the  judgment,  decision, 
or  decree  complained  of."  The  order  pro  confesso  is  a 
very  proper  form,  but  it  really  adds  nothing  essential 
to  the  casa  All  of  the  effect  of  which  it  is  capable  may 
be  obtained  by  treating  the  case  as  if  such  order  had  been 
entered  as  in  case  of  amendments.  On  this  latter  sub- 
ject, see  McBee  v.  Petty,  3  Cold.,  178.  The  case  of  Cor- 
nelius V.  Merritt,  2  Head,  98,  also  furnishes  a  useful 
analogy.  In  that  case,  as  it  appeared  in  this  court,  no 
issue  had  been  made  in  the  court  below,  yet  this  court 
refused  to  reverse  on  that  ground,  treating  it  as  a  mat- 
ter of  form  under  the  .Code.  We  should  also  add  that 
there  is  one  case  in  this  State  in  which  it  has  been  ex- 
pressly held  that  the  court  would  not  reverse  on  account 
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of  the  absence  of  an  order  pro  confesso.  Brooks  v.  Oib- 
son,  3  Shannon^s  Tenn.  Cas.,  760. 

Treating  the  case,  then,  as  if  in  order  pro  confesso  had 
been  entered,  we  pass  to  the  next  point,  which  is  that 
the  bill  is  not  sufllciently  definite  to  base  a  decree  upon 
without  the  aid  of  testimony. 

The  bill  is  brief,  and  contains  the  following  allega- 
tions : 

"Complainant  respectfully  shows  to  the  court  that  the 
defendants  are  justly  indebted  to  him  in  the  sum  of 
five  hundred  dollars. 

"Said  indebtedness  accrued  in  the  following  manner : 
On  the  seventeenth  day  of  January,  1902,  complainant 
entered  into  a  written  contract  with  the  defendants  for 
tlie  sale  of  certain  lumber  belonging  to  complainant  in 
the  county  of  Cumberland,  and  State  of  Tennessee,  a 
true  copy  of  which  contract  is  hereto  attached,  marked 
'Exhibit  A,'  and  prayed  to  be  taken  and  treated  as  a 
part  of  this  bill.  A  portion  only  of  the  lumber  sold  and 
covered  by  said  contract  was  shipped,  and  paid  for  by 
the  defendants,  and  complainant  charges  that  the  de- 
fendants breached  their  contract  in  the  following  parti- 
culars: They  failed  and  refused  to  take  and  pay  for  all 
the  lumber  covered  by  the  contract.  The  lumber  was 
loaded  on  the  yard  under  the  supervision  of  W.  H. 
Pierce,  the  agent  of  defendants,  was  hauled  to  the  rail- 
way station  at  Daysville,  Tennessee,  and  shipped  to  de- 
fendants, who  did  not  account  for  all  the  lumber;  and 
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what  they  did  account  for  and  pay  for  was  graded  not 
in  accordance  with  the  contract,  but  was  graded  and  re- 
mitted for  at  grades  far  below  the  actual  and  real  grade 
of  said  lumber,  and  the  prices  paid  were  far  below  the 
prices  agreed  to  be  paid  for  the  same;  and  wherefore, 
and  by  reason  of  said  breach  of  said  contract,,  as  above 
stated,  complainant  was  damaged  in  the  sum  of  |500, 
and  the  defendants  became  and  are  indebted  to  com- 
plainant in  the  said  sum  of  |500,  all  of  which  is  due  and 
unpaid/' 

Exhibit  A  was  not  really  filed  with  the  bill. 

The  question  now  to  be  determined  is  whether  the 
forgoing  allegations  of  the  bill  are  sufficient  to  warrant 
a  decree  under  an  order  pro  confesso.  The  rule  upon 
this  subject  is  thus  laid  down  in  Ross  v.  Meelc^  93  Tenn., 
666,  28  S.  W.,  20 : 

"Upon  a  pro  confesso  the  allegations  of  the  bill  may 
be  sufficient  to  warrant  the  rendition  of  a  decree  with- 
out more;  as,  when  the  action  is  based  upon  a  note,  or 
when  they  are  sufficiently  definite  to  fix  not  only  the 
ground  of  the  defendant's  liability,  but  also  the  amount. 
If,  however,  the  allegations  are  not  sufficiently  definite 
to  fix  the  amount  of  liability,  and  proof  or  an  account 
is  necessary  for  that  purpose,  then  the  case  stands  for 
trial  at  the  next  term  after  the  pro  confesso  is  taken." 

See,  also,  Haralson  v.  McGa/vock,  10  Lea,  719,  and 
Dunscomh  v.  Wallace,  105  Tenn.,  385,  59  S.  W.,  1013. 

In  Williams  v.  Corwin,  Hopk.  Ch.,  471-476,  the  rule  is 
thus  laid  down : 
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'^When  the  all^ations  of  a  bill  are  distinct  and  poei- 
tive^  and  the  bill  is  confessed,  such  allegations  are  taken 
as  true,  without  proof.  Where  the  allegations  of  a  bill 
are  indefinite,  or  the  demand  of  the  complainant  is,  in 
its  nature,  uncertain,  the  certainty  requisite  to  a  proper 
decree  must  be  afforded  by  proofa  The  bill,  when  con- 
fessed by  the  default  of  the  defendant,  is  taken  to  be  true 
in  all  matters  alleged  with  sufficient  certainty;  but  in 
resi)ect  to  matters  not  allied  with  due  certainty,  or  sub- 
jects which  from  their  nature  and  the  course  of  the  court 
require  an  examination  of  details,  the  obligation* to  fur- 
nish proofs  rests  on  the  complainant" 

We  shall  now  test  the  all^ations  of  the  bill  by  the 
rule  stated. 

It  is  clear  that  if  the  bill  had  merely  contained  the  al- 
legation "that  the  defendants  are  justly  indebted  to  him 
in  the  sum  of  |500,'i  this  would  not  have  been  sufficient, 
for  the  reason  that  it  would  state  a  mere  conclusion  of 
law,  without  any  facts  to  base  it  on.  The  court,  from 
such  a  statement,  could  not  see  whether  the  indebted- 
ness was  based  upon  a  note  or  other  contract 

The  real  allegations,  therefore,  are  those  b^inning 
with  the  words  "said  indebtedness  accrued  in  the  fol- 
lowing manner."  It  is  impossible,  however,  from  read- 
ing the  language  which  follows,  quoted  above,  to  ascer- 
tain the  amount  of  the  alleged  debt  with  any  degree  of 
definiteness.  As  already  stated,  the  exhibit  called  for 
WM  not  filed,  therefore  the  amount  of  lumber  did  not  ap- 
pear, nor  the  prices  for  which   the  parties   had   con- 
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tracted.  It  is  said  that  a  portion  only  of  the  lumber  was 
shipped  and  paid  for.  How  much  that  portion  was  does 
not  api>ear.  It  is  said  they  failed  and  refused  to  take 
and  pay  for  all  of  the  lumber  covered  by  the  contract, 
but  how  much  lumber  was  embraced  in  the  word  "alP' 
does  not  appear.  It  is  also  said  that  the  defendants  did 
not  account  for  all  of  the  lumber  that  was  shipped  to 
them^  but  how  much  was  shipped  does  not  appear.  It 
is  also  said  that  what  they  did  account  for  was  graded 
far  below  its  actual  and  real  grade,  and  the  prices  weie 
far  below  the  prices  agreed  to  be  paid  therefor,  but  what 
the  true  grade  was  is  not  stated,  and  how  much  below 
the  true  grade  the  lumber  in  question  was  graded 
does  not  appear,  nor  does  it  appear  what  the  prices  were 
that  were  paid  for  the  lumber,  nor  the  prices  agreed 
upon,  nor  the  difference  between  these  two  prices.  The 
specifications  are  entirely  indefinite.  Putting  the  most 
liberal  construction  upon  the  bill  of  which  it  is  capable, 
it  is  that  the  defendants  are  indebted  to  complainant  in 
the  sum  of  |500,  by  reason  of  the  indefinite  and  unde- 
fined matters  above  referred  to.  It  is  impossible  for 
the  court  to  determine  with  any  certainty  the  amount  of 
indebtedness  that  arose  under  the  allegations  referred  to. 

It  was  essentia],  therefore,  that  these  matters  should 
be  made  more  definite  by  proof,  and  it  results  that  the 
order  pro  confesso  did  not  justify  a  decree  for  the 
amount  claimed. 

We  are  of  the  opinion,  therefore,  that  the  judgment  of 
the  court  of  chancery  appeals  must  be  modified  in  so 
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far  as  it  fixes  the  amount  of  the  liability  and  the  cause 
must  be  remanded  for  proof  on  this  point 

It  is  not  necessary  to  consider  the  other  errors  as 
signed. 
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G.  W.  Deacjon,  Administrator,  v.  Thomas  D.  Clabkb 

et  al. 

{Nashville.     December  Term,  1903.) 

1.  INSURANCE.    ConditionB  in  policy,  application,  constitution, 
and  laws  of  fraternal  order  enforced. 

Where  an  insurance  policy  or  benefit  certificate  is  taken  out  in  a 
fraternal  and  beneficiary  order  and  accepted,  subject  to  con- 
ditions  on  the  back  thereof,  in  the  application,  and  In  the  con- 
stitution and  laws  of  the  fraternity,  such  conditions  will  be  en- 
forced. 

2.  SAMS.    Same.    Policy   made    payable  to  children  of  the  in- 
sured, if  wife  does  not  survive  him,  enforced. 

Where  such  a  policy  or  benefit  certificate  is  made  payable  to  the 
wife  of  the  insured  upon  his  death  subject  to  the  conditions, 
appearing  as  stated  in  the  foregoing  headnote,  that  if  she  did 
not  survive  the  insured,  the  benefit  should  be  paid  to  his  next 
living  relatives  in  a  specified  order,  upon  the  death  of  the  wife 
prior  to  that  of  the  insured  husband,  her  interest  in  the  policy 
or  certificate  ceased,  and  passed  to  his  children,  the  next  class 
of  beneficiaries  in  line. 

Case  cited  and  distinguished:  Handwerker  v.  Diermeyer,  96 
Tenn.,  619. 


FROM  GILES. 


Appeal  from  the  Chancery  Court  of  Giles  County.- 
Wai/tee  S.  Beabden^  Chancellor, 
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Steele  &  Esuck  and  Stacy  &  Woodabd,  for  com- 
plainant 

Flournoy  Rivers,  for  defendants. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  action  involves  the  ownership  of  an  insurance 
fund,  now  in  court,  realized  upon  an  insurance  policy 
or  certificate  taken  out  in  a  beneficiary  order,  the  Sov- 
ereign Camp  Woodmen  of  the  World,  by  Peter  J. 
Clarke,  on  his  own  life,  and  payable  on  its  face  to  his 
wife,  Annie  J.  Clarke. 

This  policy,  in  the  sum  of  |2,000,  was  procured  on  the 
twenty-ninth  of  February,  1896.  Mrs.  Clarke  died  in 
1900,  leaving  her  husband  surviving,  also  their  two  chil- 
dren, the  defendants,  Thomas  D.  Clarke  and  Mrs.  Mary 
V.  Bunch,  and  on  June  19, 1903,  Peter  J.  Clarke  himself 
died,  leaving  his  said  children  still  surviving. 

Peter  J.  Clarke  died  insolvent,  and  upon  his  death  the 
bill  in  this  case  was  filed  by  his  administrator,  against 
the  said  two  children,  for  the  purpose  of  obtaining  the 
insurance  fund  for  the  benefit  of  creditors. 

The  theory  of  the  bill  is  that,  when  Mrs.  Clarke  died, 
the  insurance  policy,  she  being  the  beneficiary  named 
therein,  belonged  to  her  estate;  that,  upon  the  death  of 
Peter  J.  Clarke,  the  right  to  collect  the  fund  for  the  bene- 
fit of  her  estate  became  consummate;  and  that  this  right 
became  at  once,  jure  mariti,  a  right  belonging  to  the 
husband's  estate,  and  that  his  administrator  had  im- 
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posed  upon  him  by  law  the  duty  of  collecting  it;  that, 
upon  such  collection  beiiig  made,  the  fund  should,  un- 
der the  rules  of  law  applicable  to  the  subject,  be  appro- 
priated first  to  the  payment  of  the  debts  of  Peter  J. 
Clarke  and  the  expenses  of  administration,  and  any  sur- 
plus left  to  the  defendants,  not  as  claimants  directly  un- 
der the  policy,  but  as  distributees  of  Peter  J.  Clarke,  de- 
ceased« 

To  this  contention  the  defendants  make  reply  with  the 
following  additional  facts,  viz. : 

While  the  iwlicy  on  its  face  states  in  terms  that  it  is 
payable,  at  the  death  of  Peter  J.  Clarke,  to  his  wife,  An- 
nie J.  Clarke,  it  contains  the  further  provision  that  it  "is 
issued  and  accepted  subject  to  all  the*  conditions  on  the 
back  hereof,  and  all  the  conditions  named  in  the  consti- 
tution and  laws  of  this  fraternity." 
That  on  the  back  of  the  policy  the  following  appears : 
"This  certificate  is  issued  in  consideration  of  the  rep- 
resentations and  agreements  made  by  the  person  named 
herein  in  his  application  to  become  a  member,"  etc. 
That  the  application  contains  the  following : 
"I  hereby  make  application  for  membership  in  your 
order,  and   participation   in   its   beneficiary    fund   at 
death,  to  the  amount  of  |3000.    ...     I   desire   the 
beneficiary  ^(  fund )  to  be  paid  at  my  death  to  Annie  -J. 
Clark^  relationship,  wife,  and  in  event  said  beneficiary 
should  not  survive  me,  same  shall  be  paid  to  my  nearest 
relativa" 
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That  the  constitution  and  by-laws  in  force  when  the 
policy  was  issued  contain  the  following : 

"That  upon  satisfactory  proof  of  the  death  of  a  mem- 
ber who  has  complied  with  all  lawful  requirements  of 
the  order,  there  shall  be  paid  a  sum  not  to  exceed  |3000 
to  his  wife,  children,  adopted  children,  parents,  brothers 
sisters,  or  other  relatives,  affianced  wife,  or  other  persons 
dependant  upon  said  deceased  member,  in  the  order 
named.     ... 

"The  name  or  names  of  the  beneficiary  shall  be  writ- 
ten in  every  beneficiary  certificate.  In  case  said  benefits 
are  payable  to  one  of  the  relatives  named  herein,  who 
shall  at  the  time  of  the  death  of  the  member  be  also  de- 
ceased, and  no  designation  has  been  made  by  said  mem- 
ber in  writing  upon  his  certificate  during  his  life,  the 
benefit  shall  be  due  and  payable  to  the  next  living  rela- 
tives in  the  order  named  in  this  section." 

That  the  same  section  in  the  constitution  and  by-laws 
as  adopted  in  1897,  and  in  force  at  the  time  of  the  death 
of  the  intestate,  contained  practically  the  same  provis- 
ion, worded  as  follows: 

"There  shall  be  paid  a  sum  not  to  exceed  |3000  to 
the  person  or  persons  named  in  his  certificate  as  bene- 
ficiary or  beneficiaries,  which  beneficiary  or  beneficiaries 
shall  be  his  wife,  children,  adopted  children,  parents, 
brothers,  sisters,  or  other  relatives,  and  to  erect  a  tomb- 
stone or  monument  at  the  grave  of  every  deceased  mem- 
ber. The  name  or  names  of  the  beneficiary  or  benefic- 
iaries shall  be  written  in  every  beneficiary  certificate  is- 
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saed.  In  case  said  benefits  are  payable  to  one  of  the  rela- 
tiyes  named  herein^  who  shall  at  the  time  of  the  death  of 
the  member  be  also  deceased,  and  no  designation  or 
charge  has  been  made  by  said  member  in  writing  npon 
his  certificate  during  life,  the  benefit  shall  be  due  and 
payable  to  the  next  living  relative  in  the  order  named  in 
this  section,"  etc. 

This  latter  provision,  adopted  after  the  issuance  of 
the  policy,  becomes  pertinent  by  reason  of  a  stipulation 
in  the  policy  providing  that  the  member  shall  not  only 
comply  with  such  "conditions,  constitution  and  laws" 
as  were  in  force  at  the  date  of  the  contract,  but  also 
with  "such  by-laws  and  rules  as  are  or  may  be  adopted 
by  the  Sovereign  Camp,  Head  Camp  or  the  camp  of  the 
jurisdiction  of  which  he  is  a  member  at  the  date  of  his 
decease." 

It  is  insisted  by  the  defendants  that  these  provisions, 
appearing  in  the  application  and  in  the  constitution  and 
by-laws,  were,  by  the  terms  of  the  policy,  incorporated 
into  it^  and  became  a  part  of  it;  and  that  as  a  conse- 
quence Mrs.  darkens  ultimate .  interest  was  dependent 
upon  her  survivorship,  or  persistence  in  life  beyond  the 
death  of  her  husband ;  and  that,  upon  her  death  prior  to 
the  death  of  her  husband,  her  interest  ceased,  and  that 
her  estate  took  no  interest;  that,  ea  mstanti,  upon  her 
death,  the  right  to  the  fund  passed,  under  the  terms  of 
the  contract,  to  the  next  person  or  class  of  persons  in 
line  of  promotion  named  therein,  the  children  of  Peter 
J.  Clarke,  the  defendants  to  the  bill. 


294  TENNESSEE  REPORTS.  [Vol.  112 

" iM    ^m  ^   i^ii  ■    1,  ■  ■  ■    I  I  ■  I  ■  ^     ■  

Deacon  y.  Clarke. 

To  this  contention  the  complainants  interpose  the  ob- 
jection that  such  a  result  could  not  be  entertained  as 
sound  or  reasonable,  because  it  would  violate  a  plain 
provision  of  law  that  the  husband,  or  if  he  die  subse- 
quent to  the  wife,  his  estate,  succeeds  to  the  personal 
property  of  the  wife,  including  her  choses  in  action. 
Handwerker  v.  Diermeyer,  96  Tenn.,  619,  36  S,  W., 
869. 

Defendants  rejoin  that  the  latter  position  begs  the 
question,  in  that  it  assumes  the  very  point  in  issue,  that 
is,  whether  upon  the  death  of  the  wife  her  estate  had 
any  interest  in  the  policy,  the  complainant  affirming  that 
her  estate  did  have  and  own  the  entire  interest,  and  the 
defendants  denying  this  claim,  and  averring  that  the 
whole  interest  passed  to  the  next  class  of  beneficiaries 
in  line,  the  nearest  kin,  the  children  of  Peter  J.  Clarke, 
the  defendants  herein. 

We  think  the  contention  of  the  defendants  is  the 
sounder  of  the  two,,  indeed  the  only  sound  contention  ap- 
plicable to  the  facts  of  the  case  before  us. 

It  is  perfectly  clear  that  it  was  the  purpose  of  the  con- 
tending parties  to  make  the  application  and  laws  above 
referred  to  parts  of  the  contract  of  insurance,  and  that 
the  very  case  has  happened  which  it  was  intended  these 
provisions  should  guard  against  and  cover,  viz.,  the  death 
of  the  beneficiary  named  in  the  certificate  or  policy  dur- 
ing the  life  of  the  insuring  member,  and  the  subsequent 
death  of  such  insuring  member  without  having  made 
any  additional  special  designation  of  another  person  to 
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take  the  benefit  or  the  sum  specified  in  the  policy.  We 
cannot  doubt  that  under  these  circumstances,  and  in 
view  of  the  clauses  above  copied,  a  true  construction  of 
the  contract  leads  inevitably  to  the  conclusion  that  upon 
the  death  of  the  wife  of  Peter  J.  Clarke  all  of  the  interest 
in  the  beneficiary  fund  secured  by  the  policy  passed  to 
his  children,  the  defendants,  Thomas  Clarke  and  Mary 
Bunch,  and  hence  that  the  administrator  was  entitled 
to  recover  nothing. 

As  properly  suggested  by  defendants'  counsel,  no  rule 
of  law  appertaining  to  the  legal  succession  to  property  is 
violated  by  this  conclusion,  for  the  reason  that  the  wife, 
having  no  estate  in  the  policy  which  survived  her  own 
decease,  left  nothing  therein  to  which  her  husband's  es- 
tate could,  jure  maritiy  succeed. 

It  is  obvious  that  the  cajse  of  Handvyerker  v.  Dier- 
meyer,  96  Tenn.,  619,  36  S.  W.,  869,  does  not  apply  to 
such  a  state  of  facts  as  we  have  before  us  in  the  present 
case,  and  it  is  unnecessary  that  we  should  institute  a 
parallel  for  the  purpose  of  showing  this  fact 

The  court  of  chancery  appeals  placed  the  case  upon 
the  grounds  above  indicated.  There  is  no  error  in  the 
judgment  of  that  court,  and  it  must  be  affirmed,  with 
costs. 


296  TENNESSEE  REPORTS.  [Vol.  112 

Stewart  v.  Slma. 

William  Stewart^  Ouardian,  v.  Eli  Sims  et  al, 
(Nashville.     December  Term,  1903.) 

1.  OUABDIAK  AND  WABD.    Ward  may  sue  in  hifl  own  name 
throug^h  guardian,  who  thus  becomes  next  friend. 

While  under  our  statutes,  a  guardian  is  entitled  to  the  possession 
of  the  personal  estate  of  his  ward  and  the  profits  of  his  lands, 
and  Is  authorized  to  bring  such  suits  in  relation  thereto  as  he 
may  deem  necessary,  still  the  minor  ward  is  not  precluded,  in  a 
proper  case,  from  instituting  a  suit  with  regard  to  his  property 
in  his  own  name,  through  his  guardian,  who  thus  becomes  for 
the  time  being  his  next  friend.     {Poat,  pp.  299-300.) 

Code  cited  and  construed:  Sees.  4272  and  4273  (S.);  sees.  3376 
and  3377  (M.  &  V.) ;  sees.  2506  and  2507  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Simpson  v.  Alexander,  6  Cold.,  619; 
Thomas  v.  Dike,  11  Vt.,  273;  Bradley  y.  Amidon,  10  Paige,  235; 
Segelken  y.  Meyer,  94  N.  T.,  479;  Sanderson  y.  Sanderson,  17 
Fla.,  829;  Downs  y.  Friel.  57  Md.,  531;  Simpson  v.  King,  1 
Ir.  Equity,  11. 

Case  cited  and  distinguished:     Minter  'Y.  Clark,  92  Tenn.,  459. 

2.  8AMB.    Same.    Ward  may  sue  former  guardian  through  suc- 
ceeding guardian  as  next  friend* 

When  the  guardian  is  removed,  a  right  of  action  accrues  to  the 
ward,  and  he  may  bring  his  suit,  through  his  next  guardian  or 
through  any  succeeding  guardian,  as  next  friend,  against  the  re- 
moved guardian  and  the  sureties  on  his  bond  for  the  property 
withheld  by  such  removed  guardian.     {Post,  pp.  301.) 

Case  cited  and  distinguished:  Minter  y.  Clark,  92  Tenn.,  459. 

8.  SAME.    Same.    Same.    Ward    may  sue   through    guardian, 
though  guardian's  action  is  barred. 
While  the  action  of  the  guardian  as  such  may  be  barred  by  the 
statutes  of  limitations,  yet  the  ward  may  maintain  a  suit  in  his 
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own  name  through  the  guardian  who  thus  becomes  the  ward's 
next  friend  for  the  time  being.     {Post,  pp.  300-301.) 

Case  cited  and  distinguished:    Minter  t.  Clark,  92  Tenn.,  459. 

4.  SAME.    Guardian  is  chargeable  with  compound  interest  dtu> 

ing  guardianship,  but  not  aiterwarda. 
A  guardian  will  be  charged  with  compound  interest  up  to  the 
time  of  his  removal,  and  with  legal  interest  only  from  th^t  time 
upon  the  amount  then  found  to  be  due  as  the  statute  allowing 
compound  interest  does  not  extend  beyond  the  termination  of 
the  guardianship.     IPoat,  p.  303.) 


FROM  WHITE. 


•    Appeal  from  the  Chancery  Court  of  White  County.- 
W.  T.  Smith^  Special  Judge. 

P.  T.  Fancheb^  for  complainant. 

H.  C.  Snodgbass  and  Jabvis  &  Hill^  for  defendant. 


Mb.  Chief  Justice  Beabd  delivered  the  opinion  of  the 
court 

The  defendant  Eli  Sims  was  appointed  and  qualified 
as  guardian  of  the  minor  complainant,  Wade  H.  Broyles 
in  1889,  executing  a  bond  for  the  faithful  discharge  of 
his  duties,  with  his  codefendants  as  sureties.  After 
holding  the  office  for  several  months,  he  was  removed 
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by  the  county  court  of  White  county,  and  required  to 
make  a  settlement  of  his  guardian  account.  At  the 
same  time  one  Meredith  was  appointed  as  his  successor 
in  office,  and  he  acted  as  guardian  until  a  year  or  two 
before  the  filing  of  the  present  bill,  when  he  died.  The 
complainant,  Wm.  Stewart,  was  duly  appointed  to  suc- 
ceed him,*  and  was  the  guardian  of  the  minor,  Broyles, 
when  the  present  bill  was  filed.  At  the  time  of  his  re- 
moval the  defendant  Sims  had  in  his  possession  a  con- 
siderable sum  of  money  and  other  property  belonging 
to  his  ward,  which  he  has  failed  to  account  for  to  the 
present  time..  The  bill  in  this  case  is  styled,  "The  bill 
of  complaint  of  W.  H.  Broyles  a*  minor,"  etc.,  "by  his 
regular  guardian,"  etc.,  and  was  filed  to  hold  him  and  the 
sureties  upon  his  guardian  bond  liable  for  his  failure  to 
account  for  the  money  and  the  property  so  held  by  him.. 
The  only  defense  made  to  the  bill  was  the  statute  of  limi- 
tations of  ten  years  and  that  of  six  years.  The  chancel- 
lor,  upon  the  hearing  of  the  cause,  overruled  that  plea 
and  decreed  that  W.  H.  Broyles^  by  his  guardian,  W.  L. 
Stewart,  as  guardian  and  next  friend^  recover,  etc.,  and 
an  order  of  reference  was  moved  to  ascertain  what  was 
due  to  him.  The  court  of  chancery  appeals  reversed  this 
decree  upon  the  ground  that  it  is  in  substance  a  suit  by 
the  guardian,  and  when  brought  was  barred  by  the  stat- 
utes of  limitationa 

We  think  that  the  court  of  chancery  appeals  was  in 
error  in  this  holding.  As  already  stated,  the  bill  was 
filed  by  the  minor  by  his  guardian,  and  relief  is  given  to 
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him  as  such.  It  is  in  form  and  spirit  the  minor's  suit, 
and  the  real  question  is,  can  an  infant  maintain  such  an 
action?  While  it  is  true  that  by  section  4272  of  Shan- 
non's Gode  the  guardian  is  entitled  to  the  possession  of 
the  goods  and  chattels  and  other  personal  estate  of  his 
ward,  as  well  as  the  profits  of  his  lands  and  tenements, 
and  under  section  4273  he  is  authorized  to  bring  such 
suits  or  actions  in  relation  thereto  as  he  may  deem  neces- 
sary, we  do  not  understand  that  the  minor  is  precluded 
in  a  proper  case  from  instituting  a  suit  with  r^ard  to 
his  property  in  his  own  name  through  his  guardian,  wjbo 
thus  becomes  for  the  time  being  his  prochein  ami,  or 
next  friend.  It  has  been  held  that  an  infant  may  sue 
by  his  next  friend,  notwithstanding  he  had  a  guardian, 
if  the  guardian  does  not  dissent.  Thontds  v.  Dike,  11 
Vt.,  273,  34  Am.  Dec.,  §90.  In  Bradley  v.  Amidon,  10 
Paige,  235,  it  was  held  that,  although  the  general  guar- 
dian of  an  infant  was  the  legal  custodian  of  his  ward's 
property,  yet  he  could  not  file  a  bill  to  obtain  possession 
of  such  property  in  his  own  name,  but  he  must  file  it  in 
the  name  of  the  in&int  as  next  friend ;  and  in  Simpsofi  v. 
Alexander,  6  Gold.,  619,  this  rule  of  practice  was  recog- 
nized, though  not  settled,  by  this  court.  Mr.  Daniell,  in 
his  Ghancery  Practice  (vol.  1,  star  page  69),  uses  this 
language :  ^'Although  an  infant  has  had  a  guardian  as- 
signed him  by  the  court  or  appointed  by  will,  yet  where 
the  infant  is  plaintiff  the  course  is  not  to  call  the  guar^ 
dian  by  that  name,  but  to  call  him  a  next  friend."  To 
the  same  effect  will  be  found  the  cases  of  Segelken  y. 
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Meyer,  94  N.  Y.,  479 ;  Sanderson  v.  Sanderson's  Adm'rs, 
17  Fla.,  829 ;  Downes  v.  FHel,  57  Md.,  531. 

In  Simpson  v.  King^  1  Ir.  Equity,  11,  it  was  held  that 
a  suit  in  equity  for  a  legacy  should  be  brought  iff  the 
name  of  the  infant,  and  not  that  of  the  guardian,  though 
payment  upon  recovery  could  only  legally  be  made  to  the 
latter.  And  so  in  the  present  case,  while  the  recovery 
made  here  will  be  at  the  instance  of  and  for  the  benefit 
of  the  minor,  yet  the  proceeds  of  this  recovery  would 
pass  into  the  custody  and  under  the  control  of  his  guar- 
dian, protected  by  the  bond  which  he  has  heretofore  ex- 
ecuted. 

In  the  opinion  delivered  by  the  court  of  chancery  ap- 
peals it  is  said  "that  the  right  of  action  of  a  minor 
against  his  guardian  for  malfeasance  or  illegal  conduct 
in  the  management  of  his  trust,  does  not  accrue  against 
him  or  his  sureties  until  the  minor  arrives  at  age."  The 
case  of  Minter  v.  Clark,  92  Tenn.,  459,  22  S.  W.,  73,  is 
cited  in  support  of  his  proposition.  We  think,  how- 
ever, that  the  court  has  made  a  misapplication  of  that 
authority.  There  the  complainant,  after  having  reached 
his  majority,  filed  a  bill  against  one  who  had  been  his 
guardian  from  his  early  infancy,  and  against  the  sure- 
ties upon  the  various  bonds  which  he  had  been  com- 
pelled to  give  from  time  to  time  as  such  guardian. 
Among  other  defenses,  these  sureties  relied  upon  the 
statutes  of  limitations  of  six  and  ten  years,  and  the 
chancellor,  in  disposing  of  the  case,  allowed  certain  of 
these  sureties  the  benefit  of  this  plea.    Upon  appeal  to 
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this  court  the  decree  was  reversed  in  so  fax  as  it  dis- 
charged any  of  these  sureties^  this  court  holding  that 
the  action  upon  these  bonds  had  not  accrued  to  the 
minor  until  he  reached  his  majority,  and  the  bill  had 
been  filed  within  the  saving  of  the  statute.  In  that  case 
the  same  guardian  had  acted  from  the  beginning  until 
the  majority  of  his  ward  had  been  reached,  and  it  was 
only  in  meeting  the  defense  of  the  statute  of  limitations 
by  the  sureties  that  the  court  had  occasion  to  make  the 
statement  which  was  relied  upon  by  the  court  of  chan- 
cery appeals  as  announcing  a  general  rule,  the  effect  of 
which  was  to  repel  the  minor  complainant  in  this  cause. 
But  we  have  here  a  case  where  the  guardian  has  been  re- 
moved from  office,  and  who  had  thereafter  no  right  to 
retain  the  custody  of  the  ward's  estate,  his  duty  being, 
as  he  was  directed  by  the  court,  to  pay  over  the  estate 
in  his  hands  to  his  successor  in  office.  From  the  very 
moment  that  he  was  thus  denuded  of  his  office,  the  right 
accrued  to  his  successor  to  hold  him  and  his  sureties  lia- 
ble for  his  default  The  failure,  however,  of  this  suc- 
cessor to  institute  an  action  to  recover  from  this  de- 
faulting guardian  the  property  which  he  had  in  his 
hands  belonging  to  his  former  ward  could  not  preclude 
the  minor  from  instituting  an  action  through  a  still 
succeeding  guardian,  or,  in  the  absence  of  one  such, 
through  his  next  friend,  to  obtain  a  decree  for  the  prop- 
erty so  withheld  from  his  estate. 

Upon  the  filing  of  the  present  bill  the  complainant, 
Broyles,  became  the  ward  of  the  chancery  court,  and  it 
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was  the  duty  of  that  court  to  see  that  his  interests  were 
protected,  and  that  such  decrees  were  passed  as  would 
save  his  estate  from  waste  and  destruction.  There  can 
be  no  doubt  if,  after  the  default  of  Sims,  no  successor 
had  been  appointed  by  the  county  court  of  White 
county,  that  the  minor,  through  a  next  friend,  might 
have  filed  a  bill  such  as  is  the  present,  for  the  purpose 
of  holding  his  former  guardian  and  the  sureties  upon 
his  bond  liable  for  this  default;  and  we  can  not  see  that 
his  right  in  this  respect  has  been  altered  by  the  fact  that 
there  was  a  successor  who  held  his  office  for  a  number 
of  years,  and  yet  failed  to  put  in  operation  the  machin- 
erj  of  the  law  to  redress  the  wrongs  of  his  ward.  And 
we  think  that  this  minor  is  not  restricted  of  his  rights 
by  reason  of  the  fact  that  he  has  now  a  third  guardian, 
but  that  under  the  protection  of  his  guardian  as  next 
friend  he  can  come  into  a  court  of  equity,  and  do  for 
himself,  through  that  court,  that  which  his  second 
guardian  should  have  done  for  him  years  before.  More 
especially  is  this  true  as  the  record  discloses  that  Sims 
is  no  longer  a  resident  of  this  State,  and  was  only 
brought  within  its  jurisdiction  by  attaching  property 
in  Tennessee.  We  are  satisfied  that  the  court  of  chan- 
cery appeals  was  in  error  in  dismissing  the  complain- 
ant's bill. 

We  find,  upon  examination  of  the  record,  that  certain 
notes,  the  property  of  the  defendant  Sims,  are  in  the 
registry  of  the  chancery  court  of  White  county,  held 
under  the  attachment  referred  to  subject  to  the  decree 
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that  m^y  be  pronounced  in  this  cause,  and  it  will  there- 
fore be  remanded  to  that  court  to  state  an  account  as 
between  the  complainant  and  his  guardian,  and  with 
the  view  of  having,  so  far  as  may  be  necessary,  the  pro- 
ceeds of  these  notes  applied  to  the  satisfaction  of  the 
decree  that  may  hereafter  be  rendered  by  the  chancellor. 
In  stating  the  account  as  between  the  ward  and  his 
former  guardian,  compound  interest  will  only  be  al- 
lowed up  to  the  time  of  the  removal  of  the  guardian 
from  his  office.  The  statute  allowing  such  interest  does 
not  extend  beyond  the  termination  of  the  guardianship.* 
From  that  time,  the  interest  upon  the  amount 
found  then  to  be  due  will  be  calculated  at  the  rate  of 
six  per  cent  per  annum. 

The  cost  of  the  cause  in  the  court  below  as -well  as 
in  this  court  will  be  paid  by  the  defendant  Sims  and 
the  sureties  upon  his  guardian  bond. 
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GUMBERLAIND     TELEPHONE    &    TELEGRAPH    COMPANY     V. 

Floyd,  Administrator. 
{Nashville.    December  Term,  1903.) 

1.  FLEABINO.    Flea  oi  not  gxiilty  does  not  impliedly  admit  neg^ 
ligence  averred. 

In  an  action  for  wrongrful  death,  where  the  declaration  avers  that 
defendant  "negligently  constructed  and  negligently  main- 
tained" its  telephone  wires  "in  an  unlawful  and  dangerous  man- 
ner*' a  plea  of  "not  guilty"  raises  the  general  issue  and  does 
not  impliedly  admit  the  negligent  construction  and  negligent 
maintenance  by  defendant  of  its  wires  In  an  unlawful  and  dan- 
gerous manner  as  averred.     (Post,  pp.  306-307.) 

Case  cited  and  approved:  Norton  v.  Scholefleld,  9  Mees.  ft  W., 
665. 

2.  SAME.    Same.    Bule  not  changed  by  statute;  plaintiff  must 
prove  negligence  under  such  issue. 

Under  our  statute  providing  that  the  defendant  may  enter  a  gen- 
eral denial  of  the  plaintiffs  cause  of  action,  equivalent  to  the 
general  issue  previously  in  use,  a  plea  of  "not  guilty"  raises 
thp  general  issue,  and  does  not  implledy  admit  the  averment 
that  defendant  "negligently  constructed .  and  negligently  main- 
tained" its  telephone  wires  "in  an  unlawful  and  dangerous  man- 
ner" by  which  it  is  averred  that  the  plaintifTs  intestate  was 
wrongfully  killed,  but  plaintift  is  required  *to  prove  such  aver- 
ments.    {Post,  pp.  307-308.) 

Code  cited  and  construed:     Sec.  4634  (S.);  sec.  3623  (M,  ft  V.); 
sec.  2913    (T.  ft   S.  and   1858), 
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FROM  BEDFORD. 


Appeal  from  the  Circuit  Court  of  Bedford  County. — 
W.  C.  Houston^  Judge. 

Wm.  L,  Granbery^  Chas.  G.  Parker,  and  W.  B. 
Bates,  for  Telephone  &  Telegraph  Company. 

Chas.  S.  Ivib  and  Caldwell  &  Greer,  for  Floyd,  Ad- 
ministrator. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 

This  action  was  brought  by  defendant  in  error  against 
the  Cumberland  Telephone  &  Tel^raph  Company  to 
recover  damages  for  the  alleged  wrongful  killing  of  his 
intestate.  In  the  d^laration  it  was  averred  that  this 
company  "negligently  constructed  and  negligently 
maintained"  its  telephone  wires  over  and  across  the 
tollhouse  "of  a  public  highway,  in  an  unlawful  and  dan- 
gerous manner,"  and  that  while  in  this  condition  these 
wires  became  heavily  charged  with  electricity,  from  a 
storm  prevailing,  so  that  plaintiff's  intestate,  then 
standing  on  the  porch  of  this  house,  received  the  full 
force  of  an  electric  current  diverted  from  them,  and 
was  killed. 

112  Tenn~20 
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To  this  declaration  a  plea  of  not  guilty  was  inter- 
posed. On  the  trial  of  the  issue  thus  made,  there  was 
a  verdict  and  judgment  for  the  plaintiff.  On  this  ap- 
peal it  is,  among  other  things,  assigned  for  error,  that 
there  is  no  evidence  to  support  the  verdict,  in  this,  that 
the  record  wholly  fails  to  show  that  this  company  had 
any  connection  with  the  construction  or  maintenance  of 
the  wires  in  question. 

As  has  been  seen,  the  averment  in  the  declaration  is 
that  this  company  "negligently  constructed  and  negli- 
gently maintained"  these  wires.  That  this  averment 
was  an  essential  element  of  the  plaintiff's  action  is  clear, 
and,  being  so,  it  was  necessary  to  prove  it,  unless,  ds  is 
now  insisted,  it  was  impliedly  admitted  by  the  plea  of 
"not  guilty." 

This  action  was  known  in  the  common-law  system  of 
pleading  as  "case"  or  "trespass  on  the  case,"  and  under 
our  Code  system  as  an  action  ex  delicto  "on  the  facts 
of  the  case."  In  the  latter,  as  in  .the  common-law  ac- 
tion, "not  guilty"  is  the  proper  plea. 

While,  under  the  first  of  these  systems,  this  plea  did 
not  operate  as  a  denial  of  facts  stated  in  the  induce- 
ment, yet  it  did  of  all  all^ations  of  breach  of  duty  or 
of  the  commission  of  the  wrongful  act.  1  Chitty  on  PL, 
•p.  519.  Thus,  in  an  action  on  the  case  for  a  nuisance 
to  the  occupation  of  a  house  by  carrying  on  an  offensive 
trade,  the  plea  of  not  guilty  will  not  operate  as  a  denial 
of  plaintiff's  occupation  of  the  house,  but  will  of  the 
averment  of  the  nuisance.    Id.,  519.    On  the  other  hand, 
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and  as  bearing  directly  on  the  question  in  hand,  in  an 
action  for  erecting  a  cesspool  near  a  well,  and  thereby 
contaminating  the  water  of  the  well,  this  plea  puts  in 
issue  the  averment  of  the  creation  of  the  cesspool,  and 
that  the  water  of  the  well  was  thereby  contaminated. 
Norton  v.  Scholefield,  9  Mees.  &  W.,  665. 

Mr.  Addison,  in  his  work  on  Torts,  gives  many  illus- 
trations of  the  scope  and  effect  of  this  plea-  Among 
others,  he  gives  the  case  put  by  Chitty,  and  referred  to 
above,  of  a  nuisance  to  the  occupant  of  a  house  by  car- 
rying on  an  offensive  trade,  and  he  says,  in  order  to 
hold  the  defendant  liabli^,  it  must  be  proved,  either  that 
he  was  the  actual  occupier  of  the  land  or  tenement  on 
which  the  nuisance  existed,  or  that  he  authorized  or 
directed  the  doing  of  the  thing  which  created  the  nui- 
sance. "  Volume  1,  sec.  286.  So,  if  the  plaintiff  com- 
plains of  a  nuisance  arising  from  a  drain,  the  plea  of 
not  guilty  puts  him  to  proof  that  the  defendant  had  the 
use  and  control  of  the  drain.  Id.,  290.  In  summing 
up,  this  author  says :  "If  the  defendant  is  charged  with 
acts  of  omission,  nonfeasance,  and  n^lect  of  duty,  the 
facts  creating  the  duty  must  be  proved  and  the  defend- 
ant's n^lect  established." 

So  far  as  we  can  see,  there  was  not  any  exception  to 
this  rule  at  common  law,  and  no  reason  has  been  sug- 
gested why  the  plea  should  have  a  narrower  scope  under 
our  Code  practice.  In  fact.  Shannon's  Code,  section 
4634,  provides  that  "the  defendant  may  enter  a  general 
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denial  of  the  plaintiff's  cause  of  action^  equivalent  to 
the  general  issue  heretofore  in  use." 

It  certainly  would  be  a  curious  anomaly  in  practice 
should  it  be  held  that  the  plea  of  not  guilty  raised  the 
general  issue  in  the  present  case,  yet  that  its  effect  was 
to  admit  the  averment  of  n^ligenee  upon  which  the 
plaintiff  rests  his  right  to  recover.  No  such  result  fol- 
lows. The  burden  was  on  plaintiff  to  make  out  his 
case,  andy  failing  in  the  particular  indicated,  the  judg- 
ment is  reversed. 


■ 
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Martin  Sntdeb^  Trustee,  v.  J.  C.  Yates  et  ah 
{Nashville.    December  Term,  1903.) 

1.  BBGISTRATION.  Of  chattel  mortgage  acknowledged  before 
a  justice  of  the  peace  in  another  State  and  there  recorded  is  not 
entitled  to  registration  here. 

A  chattel  mortgage  acknowledged  before  a  justice  of  the  peace  in 
another  State,  where  it  was  executed  and  duly  recorded  and  so 
duly  certified  to  be  recorded,  is  not  entitled  to  registration  in 
this  State,  upon  the  removal  of  the  mortgaged  property  into 
this  State  so  as  to  afTect  creditors  of  the  mortgageor  with  con- 
structive notice.     (Post,  pp.  311-312,  316-319.) 

Case  cited  and  approved:     Lally  v.  Holland,  1  Swan,  401. 

2.  SAME.  Of  a  chattel  mortgage  in  another  State  does  not  de- 
feat lien  of  mortgageor's  attaching  creditors  here;  comity  not 
applicable. 

A  chattel  mortgage  executed  and  recorded  in  another  State  em- 
bracing property  there  but  afterwards  removed  to  this  State, 
without  proper  registration  here,  will  not  give  the  mortgagee 
priority  over  the  lien  of  resident  attaching  creditors  of  the 
mortgageor.  The  doctrine  of  comity  will  not  give  nonresidents 
priority  over  the  liens  of  residents.     (Post,  pp.  313-319.) 

Cases  cited  and  approved:  Lally  v.  Holland,  1  Swan,  401;  Har- 
rison V.  Sterry,  6  Cranch,  209;  Le  Prince  v.  Guillemot,  1  Rich. 
Eq.,  213;  Wrecking  Co.  v.  Katie,  3  Woods,  186;  Donald  v.  Hew- 
itt, 33  Ala.,  645;  Crowell  v.  Skipper,  6  Fla.,  683;  Lee  v.  Credit- 
ors, 2  La.  Ann.,  604;  Corbett  v.  Littlefleld,  84*  Mich.,  35;  Saun- 
ders V.  Williams,  6  N.  H.,  215. 

Cases  cited  and  distinguished:  E^ves  v.  Gillespie,  1  Swan,  128; 
Bank  v.  Hill,  99  Tenn.,  42;  Hughes  v.  Abston,  105  Tenn.,  70. 
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8.  SAKB.  Oreditors  are  affected  only  by  oonstructiTe  notice  of 
ragiatration,  while  porchaaera  are  affected  by  actual  notice. 
A  chattel  mortgage  is  good  between  the  parties  without  regis- 
tration, the  only  purpose  of  which  is  to  effectuate  notice  to 
third  persons.  The  only  notice  that  can  bar  a  creditor  is  the 
constructive  notice  which  the  statute  causes  to  flow  from  a 
proper  registration,  or  noting  for  registration,  although  a  pui^ 
chaser  may  be  barred  by  actual  notice.  The  doctrine  of  comity 
cannot  give  effect  to  foreign  registration  laws.  {Post^  pp.  314- 
315.) 

4.  STATUTES.  Have  no  extraterritorial  force  beyond  State,  ex- 
cept \fy  comity  and  laws  of  other  Statea. 
The  statute  laws  of  a  State  have  of  themselves  no  extraterritorial 
force,  and  whatever  effect  they  have  in  foreign  States  they 
have  by  virtue  of  the  laws  of  such  States  or  under  the  doctrine 
of  the  comity  of  States.     {Post,  p,  312.) 


FROM  HICKMAN. 


Appeal  from  the  Chancery  Court  of  Hickman  County. 
■J.  W.  Stout,  Chancellor. 

W.  B.  Leech,  for  complainant. 

J.  A.  Bates,  for  defendants. 


Mb.  Justice  Wilkes  delivered   the  opinion   of  the 
Court 

This  case  presents  a  contest  between  a  mortgagee  and 
attaching  creditors  of  one  Meixsell  with  respect  to  cer- 
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tain  mules  and  sawmill  machinery.  The  attaching  cred- 
itors established  their  right  to  priority  before  the  chan- 
cellor, and  his  decree  has  been  afBrmed  by  the  court  of 
chancery  appeals. 

The  facts  found  by  the  court  of  chajicery  appeals,  so 
far  as  necessary  to  be  stated,  are  that  Meixsell  executed 
a  chattel  mortgage  to  Snyder  upon  the  mules  and  ma- 
chinery in  question.  It  was  acknowledged  before  Strick- 
lin,  a  justice  of  the  peace  of  Saline  county,  Illinois,  and 
was  recorded  by  John  B.  Lee  in  volume  5  of  chattel 
mortgages  of  said  county.  John  B.  Lee,  in  his  certifi- 
cate, recites  that  he  is  clerk  of  the  circuit  court  and  ex 
officio  recorder  for  said  county  and  State,  and  that  the 
mortgage  was  duly  recorded.  It  was  afterwards  re- 
corded without  any  further  probate  or  certificate  in  the 
register's  oflSice  of  Hickman  county,  Tennessee,  to  which 
place  the  mortgagor  brought  the  property  after  the 
mortgage  -had  been  registered  in  Illinois,  and  where  he 
engsLged  in  the  stave  manufacturing  business.  The 
mules  and  machinery  were  levied  upon  by  attachments 
and  executions  at  the  instance  of  local  creditors  of 
Meixsell  after  the  registration  of  the  instrument  in 
Hickman  county.  An  original  bill  was  then  filed  en- 
joining further  proceedings  by  the  creditors,  and  it  was 
amended  so  as  to  make  it  a  replevin  suit  under  which 
plaintiff  retained  possession  of  the  property,  giving 
bond. .  It  was  af ter^^ard  sold,  and  it  is  agreed  that  the 
proceeds  are  sufficient  to  satisfy  the  claims  of  the  cred- 
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itors  if  they  are  entitled  to  recover  as  against  the 
trustee. 

The  sole  question  presented  to  this  court  is  whether 
the  complainant's  rights  under  these  mortgages  are  su- 
perior to  those  of  the  attaching  or  levying  creditors.  All 
other  questions  are  eliminatod. 

The  rights  of  the  complainant  depend  entirely  upon 
the  validity  and  effect  of  the  mortgage  executed  in  Illi- 
nois and  its  registration  in  that  State.  Without  passing 
upon  the  sufficiency  of  the  pleadings  in  this  case,  we 
are  of  opinion  that  complainant  is  not  entitled  to  pri- 
ority over  the  attaching  creditors.  The  subject  of  the 
probate  of  instruments  and  their  registration,  and  the 
effect  of  such  registration  as  to  third  persons,  is  gov- 
erned purely  by  local  statutes,  and  is  a  matter  entirely 
unknown  to  the  common  law.  The  statute  laws  of  a 
State  have  of  themselves  no  extraterritorial  force,  and 
whatever  effect  they  have  in  foreign  States  they  have 
by  virtue  of  the  laws  of  such  State,  or  under  the  doctrine 
of  the  comity  of  States. 

The  court  of  chancery  appeals  rightly  held  that  the 
statutes  of  Tennessee  do  not  provide  for  the  registration 
in  this  State  of  the  mortgage  in  question,  and  that  its 
r^istration  could  not  operate  as  notice  to  the  creditors 
of  the  mortgagor. 

This  leaves  the  complainant  to  stand  alone  upon  the 
doctrine  of  comity.  This  is  the  doctrine  under  which 
contracts  made,  rights  acquired,  and  obligations  in- 
curred in  one  country  and  in  accordance  with  its  laws 
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are  recognized  and  enforced  by  the  courts  of  another 
country. 

In  Harrison  v.  Sterry,  5  Cranch^  299,  3  L.  Ed.,  104,  it 
is  said  by  the  court,  speaking  through  Chief  Justice 
Marshall:  "The  law  of  a  place  where  a  contract  is 
made  is,  generally  speaking,  the  law  of  the  contract ;  that 
is,  it  is  the  law  by  which  the  contract  is  to  be  expounded. 
But  the  right  of  priority  forms  no  part  of  the  contract 
itself.  It  is  extrinsic,  and  is  rather  a  personal  privilege, 
dependent  on  the  law  of  the  place  where  the  property 
lies,  and  where  the  court  sits  which  is  to  decide  the 


casa" 


That  was  a  case  of  bankruptcy  involving  property  be- 
longing to  a  firm  residing  in  England,  upon  which  the 
United  States,  as  a  creditor,  claimed  priority  under  the 
rule  of  comity  as  against  British  creditors  claiming 
under  a  trust  assignment  in  the  nature  of  a  mortgage 
made  in  England  upon  a  cargo  of  the  ship  Semiramis, 
and  certain  debts  owing  by  parties  in  South  Carolina, 
and  the  claim  of  priority  of  the  United  States  was  sus- 
tained. 

This  distinction  has  been  recognized  and  enforced  in 
many  cases,  and  is  well  settled. 

In  Le  Prince  v.  Ouillemot,  1  Rich.  Eq.,  213,  it  was 
held  that  a  marriage  settlement  constituting  a  lien  in 
France  was  valid  here,  but  that  such  lien  gave  no  pri- 
ority over  American  creditors. 

In'  Undertoriters  Wrecking  Co.  v.  The  Katie,  3  Woods, 
186,  Fed.  Cas.  No.  14,342,  the  mortgage  on  the  vessel  in 
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the  home  port  was  given  priority  over  previous  liens 
acquired  in  a  foreign  jurisdiction. 

In  Donald  v.  Hewitt,  33  Ala.,  545,  73  Am.  Dec.,  431, 
a  lien  of  a  local  attaching  creditor  was  preferred  to  a 
previous  mortgage  lien  in  another  State. 

In  Crowell  v.  Skipper,  6  Fla.,  583,  it  was  held  that, 
although  a  contract  is  to  be  construed  according  to  the 
lex  loci  contractus,  the  property  rights  under  it  are  sub- 
ject  to  the  regulations  of  the  country  into  which  the 
property  affected  may  be  brought. 

In  Lee  v.  Creditors,  2  La.  Ann.,  604,  a  foreign  lien- 
holder  was  held  to  have  acquired  no  priority  in  local 
insolvency  proceedings. 

In  Corhett  v.  Littlefield,  84  Mich.,  35,  47  N.  W.,  581, 
11  L.  R.  A.,  95,  22  Am.  St.  Rep.,  684,  a  subsequent  at- 
taching creditor  was  given  priority  over  a  prior  chattel 
mortgage. 

In  Saunders  v.  Williwms,  5  N.  H.,  215,  a  subsequent 
attachment  was  given  priority  over  a  previous  assign- 
ment in  insolvency. 

The  same  doctrine  has  been  held  in  a  large  number 
of  cases,  and  we  think  that  it  is  a  better  doctrine  and 
not  in  conflict  with  any  of  our  adjudications,  and  not 
passed  on  in  any  of  them  because  not  involved,  but  is  in 
perfect  harmony  with  our  statutes  and  policy  on  the 
subject  of  r^istration.  There  are  decisions,  however, 
holding  a  contrary  doctrine. 

Under  our  statutes  a  chattel  mortgage  is    equally 
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good  between  the  parties  whether  registered  or  not.  The 
sole  purpose  and  effect  of  r^istration  is  to  effectuate 
notice  of  it  to  third  persons.  The  only  constructive  no- 
tice which  can  bar  a  creditor  is  that  which  the  statute 
causes  to  flow  from  a  proper  registration  or  noting,  al- 
though a  purchaser  may  be  barred  by  actual  notice.  This 
is  the  effect  of  our  statutes  in  respect  to  chattel  mort- 
gages executed  within  our  State,  and  foreign  statutes 
and  the  doctrine  of  comity  cannot  give  any  greater  or 
more  enlarged  effect. 

A  chattel  mortgage  executed  in  another  State  will  be 
expounded  and  enforced  by  the  laws  of  this  State  upon 
proper  averments  and  proof  of  the  laws  of  the  State 
where  made,  just  as  if  it  had  been  made  here ;  but  a  dif- 
ferent doctrine  applies  where  it  is  attempted  to  go  fur- 
ther, and  affect  third  persons,  especially  the  creditors  of 
the  mortgagor,  with  constructive  legal  notice  of  the 
mortgagee's  rights. 

When  parties  to  a  foreign  contract  are  impleaded  in 
the  courts  of  this  State,  this  court  will  expound  and  en- 
force the  contract  according  to  the  laws  of  the  country 
where  it  was  made,  if  such  laws  are  properly  pleaded 
and  proven ;  but  it  will  not,  in  a  question  of  priority,  set 
aside  its  own  statutes  and  rules  to  the  prejudice  of  its 
own  citizens. 

We  are  satisfied  that  the  court  of  chancery  appeals 
has  reached  the  correct  result,  and  its  decree  is  affirmed. 
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ON  BEHEABING.     . 

Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

Upon  petition  to  rehear  it  is  strongly  urged  that  the 
holding  in  this  case  is  opposed  to  previous  adjudications 
of  this  court ;  and  we  are  cited  to  the  cases  of  Eaves  v. 
Oilleapie,  1  Swan,  128;  Lally  y.  Holland,  Id.,  401;  Bank 
V.  Hill,  Fontaine  d  Co.,  99  Tenn,,  42,  41  S.  W.,  349 ; 
Hughes  v.  Alston,  105  Tenn.,  70,  58  S.  W.,  296— as  hold- 
ing the  contrary  doctrine^ 

The  case  of  Eaves  v.  Qillespie,  1  Swan,  128,  is  not  at 
all  in  point.  It  has  simply  held  in  that  case  that  a  parol 
gift  of  a  slave  in  a  State  that  has  no  statute  requiring 
such  gift  to  be  by  deed,  a  writing  will  have  the  effect  to 
transfer  the  legal  title  to  the  donee.  In  that  case  the 
gift  of  the  slave  was  made  in  South  Carolina,  and  deliv- 
ery was  also  made  there,  and  title  vested  by  the  lex  loci 
before  the  slave  was  removed  to  Tennessee.  This  being 
so,  the  fact  that  gifts  of  slaves  were  required  in  Ten- 
nessee to  be  evidenced  by  deed  or  writing  could  not  di- 
vest or  disturb  that  title  w^hich  already  vested.  But  the 
proof  in  that  case  did  not  show  that  the  gift,  being  to 
a  married  woman,  was  to  her  sole  and  separate  use,  and 
the  husband  was  entitled  to  the  slave,  jure  mariti,  and, 
having  sold  her  to  an  innocent  purchaser  with  no  notice 
of  the  separate  estate,  the  court  refused  to  execute  any 
implied  or  secret  trust  in  favor  of  the  wife  as  against 
such  purchaser.  The  case  in  no  sense  involved  the  effect 
of  our  registration  laws. 
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In  the  case  of  LaJly  v.  Holland  there  was  a  defective 
r^stration  of  a  deed,  and  the  court  held  that  it  would 
not  be  constructive  notice,  and,  there  being  no  actual 
notice,  a  bona  fide  innocent  purchaser  would  take  the 
property  free  from  any  claim  under  an  instrument  with 
the  defective  registration.  This  is  really  an  authority 
for  the  view  laid  down  in  the  original  opinion.  In  Bank 
V.  Hill,  Fofitaine  &  Co.,  99  Tenn.,  42  et  seq.,  41  S.  W., 
349,  cotton  was  covered  by  a  trust  deed  made  in  Arkan- 
saSw  It  was  shipped  to  Memphis,  and  sold  to  Hill,  Fon- 
taine &  Co.  in  payment  of  a  pre-existing  debt  for  ad- 
vancements made  upon  an  agreement  to  ship  the  cotton 
to  Hill,  Fontaine  &  Co.  The  Arkansas  deed  of  trust  was 
not  registered  in  Tennessee,  and  Hill,  Fontaine  &  Co. 
had  no  actual  notice  of  it.  It  was  held  that  a  chattel 
mortgage  good  in  a  foreign  State  would  be  upheld  and 
enforced  in  this  State  when  the  property  was  subse- 
quently  brought  into  this  State,  and  the  rights  of  such 
vendee  or  mortgagee  will  be  protected  against  purchas- 
ers as  well  as  attaching  and  execution  creditors ;  citing 
quite  a  number  of  cases. 

But  this  protection  to  purchasers  and  creditors  will 
be  given  only  when  it  is  not  contrary  to  some  settled 
public  policy  declared  by  statute  or  otherwise,  or,  as 
stated  on  page  46 :  "A  party  who  obtains  a  good  title 
to  movable  property  absolute  or  qualified  by  the  laws  of 
another  State,  when  it  is  there  located,  will  be  entitled 
to  maintain  and  enforce  it  in  the  foreign  forum  against 
both  creditors  and  purchasers  acquiring  rights  subse- 
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quent  to  its  removal,  subject  alone  to  the  qualification 
or  limitation  that  there  is  no  statute  a  public  policy  con- 
trary thereto."  But  it  was  held  that  Hill,  Fontaine  & 
Co.  could  not  hold  the  proceeds  of  the  cotton  sold  by 
them,  first,  because  they  claimed  to  hold  it  for  an  ante- 
cedent debt ;  and,  second,  because  they  had  sufficient  in- 
formation to  put  them  on  inquiry  which  would  have  dis- 
closed to  them  the  prior  rights  of  the  Arkansas  parties. 
They  could  not,  therefore,  be  classed  as  innocent  pur- 
chasers, and  entitled  to  protection  as  such. 

The  case  of  Hughes  v.  Abston,  105  Tenn.,  70,  58  S.  W., 
296,  simply  approves  and  foUo.ws  the  case  of  Bcmk  v. 
Hill,  Fontaine  et  (U.,  and  limits  the  rule  as  is  done  in 
the  latter  case  to  instances  when  the  result  would  not 
be  contrary  tosound  public  policy,  declared  by  statute 
or  otherwise. 

That  was  a  case  simply  when  a  factor  had  sold  cotton 
covered  by  a  foreign  mortgage,  and  it  did  not  appear 
whether  the  factor  still  held  the  proceeds  or  had  paid 
them  over  to  the  mortgagor.  There  were  no  rights  of 
creditors  or  purchasers  involved,  but  simply  a  question 
whether  the  proceeds  should  be  held  as  those  of  the  mort- 
gagor. 

While  the  language  used  in  these  cases  is.  somewhat 
broad  in  defining  the  rights  of  purchasers  and  creditors, 
yet  when  limited  to  cases  when  sound  public  policy  is 
contravened,  and  where  no  statutes  are  involved,  they 
are  in  no  way  applied  to  the  present  view,  which  we  con- 
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sider  the  rule  most  in  accord  with  sound  public  policy 
and  the  spirit  and  object  of  our  r^istration  laws. 

Ck>unsel  has  cited  quite  a  number  of  cases  holding  a 
doctrine  diflferent  to  this,  but,  as  before  stated,  we  think 
this  the  better  doctrine,  and  not  applied  to  our  previous 
adjudications  when  properly  applied  and  limitedL 

The  petition  to  rehear  is  dismissed. 
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Charles  T.  Denton  v.  Nashville  Title  Company. 
{Nashville.    December  Term,  1903.) 

1.  JUDGHBNT  LIEN.  Kot  destroyed  but  only  suspended  by 
appeal:  should  be  noted  in  abstract  of  title. 
The  appeal  from  a  Judgment  in  chancery  does  not  destroy  the 
Judgment  lien,  but  only  suspends  it;  and  the  abstracter  of  a 
land  title  is  guilty  of  a  breach  of  duty  in  failing  to  note  the  ex- 
istence of  such  judgment     {Poet,  p.  324.) 

Code  cited  and  construed:     Sec.  4711  (S.);  sec.  3697  (M.  &  V.); 
sec.  2983-  (T.  ft  S.  and  1858). 

8.  ABSTRACT  OF  TITLE.  Purchaser  is  entitled  to  benefit  of, 
and  may  sue'for  defect  causing:  injury. 
The  purchaser  of  land  is  entitled  to  the  benefit  of  an  abstract,  and 
can  sue  the  abstracter  for  a  material  defect  therein  causing  in- 
Jury,  where  it  is  issued  to  the  owner,  with  the  knowledge  that 
it  is  procured  to  be  used  in  making  a  sale  of  the  land.  {Post, 
p.  324.) 

Case  cited  and  approved:     Dickie  v.  Abstract  Co.,  89  Tenn.,  431. 

8.  8AME.  Abstracter  is  not  liable  for  defect  not  causing^  injury. 
An  abstracter  of  land  title  is  not  liable  for  failure  to  note  the  ex- 
istence of  a  Judgment,  the  lien  of  which  is  never  enforced,  but 
is  allowed  to  expire  by  the  statute  of  limitations,  where  the 
purchaser's  loss  results  from  the  inherent  invalidity  of  his  title, 
as  where  he  purchased  a  void  tax  title  which  was  removed  as  a 
cloud  upon  the  title  and  declared  void  at  the  suit  of  a  mortgagee 
in  an  unregistered  mortgage  of  the  original  owner,  the  Judg- 
ment debtor.     {Post,  pp.  324-325.) 
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4.  SAKS.  Same.  Injiuy  too  remote  to  render  abstracter  liable, 
when. 
The  insistence  that  the  injury  was  caused  by  the  defect  in  falling 
to  note  the  judgment,  on  the  ground  that  If  It  had  been  so 
noted,  the  purchaser  would  have  observed  it,  and  would  not 
hare  bought  the  land  at  all,  is  not  sound,  because  the  injury  la 
too  remote.    iPost,  pfw  325-326.) 


FROM  DAVIDSON. 


Api>eal  from  the  Chancery  Court  of  Davidson  Coun- 
ty.— John  Allison^  Chancellor. 


Statement  by  Mr.  Justice  Neil  : 

This  action  was  brought  in  the  chancery  court  of  Dav- 
idson county  to  collect  of  the  defendant  f  800  as  damages 
for  failure  to  furnish  a  correct  abstract  of  title  of  certain 
real  estate  in  Davidson  county  which  the  complainant 
purchased  of  one  Campbell. 

Complainant  and  Nelson  Campbell  were  negotiating 
an  exchange  of  certain  properties,  and  the  complainant 
asked  for  and  required  that  he  be  furnished  an  abstract 
of  title  of  the  property  involved  in  the  present  case, 
known  as  the  "Mauck  land/'  which  he  was  about  to  pur- 
chase. 

Campbell  refused  to  pay  the  amount  that  would  be 
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necessary  to  procure  the  abstract,  and  it  was  thereupon 
agreed  between  him  and  complainant  that  the  cost,  flT, 
should  be  divided  equally  between  them.  The  abstract 
was  applied  for  by  Campbell,  and  was  furnished  to  him, 
but  it  was  known  to  the  officers  of  the  company  that  he 
was  procuring  it  for  the  purpose  bf  making  a  sale  of  his 
property  and  for  the  purpose  of  satisfying  prospective 
purchasers. 

The  abstract  was  issued  on  September  24,  1898.  It 
contained  a  certificate  that  it  was  a  true  abstract  of  the 
records  of  Davidson  county  purporting  to  be  abstracted 
and  set  out  therein  so  far  as  such  records  related  to  the 
premises  above  mentioned.  Among  other  things,  it  pur- 
ported to  give  a  statement  of  the  contents  of  the  records 
of  the  chancery  court  of  Davidson  county. 

The  abstract  failed  to  show  the  existence  of  a  judg- 
ment for  $500  rendered  in  the  chancery  court  in  the  case 
of  Block  V.  Mauck  on  June  8,  1898. .  There  was  an  ap- 
peal prosecuted  from  that  judgment  to  the  supreme 
court  (52  S.  W.,  689),  and  the  case  was  there  affirmed 
February  8, 1899. 

On  July  10,  1893,  pending  the  suit  of  Block  v.  Mauck 
in  the  chancery  court,  a  mortgage  was  executed  by 
Mauck  in  favor  of  one  Alford  to  indemnify  the  latter,  as 
surety  for  Mauck,  on  a  bond  executed  in  that  cause. 
This  mortgage  was  never  registered. 

On  August  28,  1896,  David  Crutchfield,  as  back-tax 
collector,  offered  the  real  estate  now  in  controversv  for 
sale  for  the  payment  of  the  taxes  assessed  thereon  for 
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the  year  1895.  At  this  sale  one  Campbell  became  the 
purchaser. 

On  August  29, 1898,  Crutchfieldy  as  back-tax  collector, 
made  a  deed  to  Campbell. 

On  July  29,  1899,  Campbell  executed  a  deed  to  the 
complainant.  The  consideration  expressed  was  f800. 
The  real  consideration  was  $700. 

Neither  Campbell  nor  the  complainant  had  any  knowl- 
edge of  the  mortgage  of  July  10,  1893. 

On  February  20, 1900,  Alford  filed  his  bill  in  the  chan- 
cery court  in  Davidson  county  against  Mauck,  complain- 
ant Denton,  and  certain  persons  to  whom  Denton  had 
mortgaged  the  property,  for  the  purpose  of  having  the 
land  sold  for  the  enforcement  of  his  mortgage  of  July 
10, 1893.  In  this  bill  he  attacked  the  validity  of  the  tax 
sale  above  referred  to,  and  asked  that  the  deeds  there- 
under be  declared  void  and  removed  as  clouds  upon  the 
title,  to  the  end  that  his  mortgage  might  be  foreclosed, 
and  the  land  sold  free  from  the  claims  of  the  present 
complainant  and  those  claiming  under  him.  A  decree 
was  obtained  by  Alford  in  that  cause  granting  the  relief 
asked  for,  and  declaring  the  tax  proceedings  and  com- 
plainant's deed  thereunder  void.  This  decree  was  en- 
tered December  21,  1900. 

On  the  hearing  of  the  present  cause  in  the  chancery 
court  complainant's  bill  was  dismissed,  and  that  decree 
was  affirmed  by  the  court  of  chancery  appeals,  and  from 
the  latter  decree  an  appeal  was  presented  to  this  court, 
where  the  cause  now  stands  for  final  hearing. 
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M.  P.  ESTBS  and  J.  H.  Agklen^  for  complainaiit. 
M.  T.  Bbyan^  for  defendant 


M>t.  JusnOB  Neil^  after  making  the  forgoing  state- 
menty  delivered  the  opinion  of  the  Court. 

It  is  clear  that  the  defendant  was  guilty  of  a  breach 
of  duty  in  failing  to  note  the  existence  of  the  judgment 
of  June  8, 1898,  inasmuch  as  the  appeal  did  not  destroy 
the  lien,  but  only  suspended  it  (Shannon's  Code,  sec- 
tion 4711) ;  and,  being  the  immediate  purchaser  of  the 
land  from  the  person  to  whom  the  abstract  was  issued, 
and  the  defendant  knowing  that  it  waB  procured  to  be 
used  in  making  sale  of  the  property,  the  complainant  was 
entitled  to  the  beueflt  of  it,  and  could  sue  for  a  material 
defect  therein  causing  injury.  Dickie  v.  Abstract  Co., 
89  Tenn.,  431, 14  S.  W.,  896,  24  Am.  St  Rep.,  616. 

It  appears,  however,  that  the  injury  was  not  caused  by 
the  enforcement  of  the  judgment  lien.  Indeed,  a  com- 
parison of  certain  dates  above  mentioned  discloses  the 
fact  that  the  judgment  of  the  supreme  court^  into  which 
the  judgment  of  the  chancery  court  was  merged,  was 
more  than  one  year  old,  and  its  lien  therefore  had  ex- 
pired when  the  proceedings  were  begun  by  Alf ord  which 
resulted  in  a  loss  of  the  property  to  the  complainant 

The  complainant  insists  that  the  mortgage  taken  by 
Alford,  and  which  was  enforced  as  above  stated,  should 
be  considered  in  connection  with  the  judgment  and  the 
two  should  be  treated  as  one  transaction,  inasmuch  as 
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the  mortgage  was  executed  by  Manek  to  indemnify  Al- 
ford  in  the  liability  which  he  had  assumed  in  respect  of 
the  demand  upon  which  the  judgment  was  based,  and 
the  mortgage  was  enforced  against  the  land.  But  if  we 
so  treat  them  the  result  is  not  changed.  The  judgment 
was  not  enforced.  The  mortgage,  it  is  true,  was  en- 
forced. But  this  paper  had  never  been  registered,  and 
neither  complainant  nor  his  vendor  had  any  knowledge 
of  its  existence.  That  instrument  therefore  would  have 
had  no  vigor  against  the  complainant  if  his  tax  title  had 
been  valid.  That  title,  however,  was  directly  assailed 
for  invalidity  in  the  proceeding  brought  to  enforce  the 
mortgage,  and  was  overthrown  and  cast  aside  as  being 
only  a  cloud  upon  the  title.  We  have  a  case,  then, 
wherein  the- judgment  which  was  omitted  from  the  ab- 
stract was  not  enforced  against  the  land  at  all,  and 
wherein  the  mortgage  referred  to  could  not  have  been 
enforced  against  it  but  for  the  fact  that  complainant's 
supposed  title  was  inherently  defective ;  in  fact  void. 

The  cause  of  the  complainant's  loss  therefore  was  the 
inherent  invalidity  of  his  title,  not  the  enforcement  of 
the  judgment  omitted  from  the  abstract.  There  being 
no  causal  connection  between  the  defendant's  fault  and 
the  loss  sustained,  therefore  the  complainant  cannot  re- 
cover. 

It  is  insisted,  however,  that,  if  the  abstract  had  con- 
tained a  reference  to  the  judgment  of  June  8th,  com- 
plainant would  have  observed  it,  and  he  would  not  have 
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bought  the  land  at  all.  Hence  it  is  said  be  was  injured 
by  the  defect  referred  to. 

This  is  too  rCTiote.  No  one  can  say  with  any  certainty 
what  the  complainant  would  have  dc^ne  if  his  attention 
had  been  called  to  the  judgment.  The  matter  was  still 
in  litigation,  and  upon  examination  of  the  flies  and  con- 
ference with  the  parties,  or  upon  other  examination  into 
the  merits  or  probabilities  of  the  litigation,  he  might 
have  been  willing,  for  some  deduction  in  the  price,  to 
have  taken  the  risk.  It  is  impossible  to  forecast  the 
risks  a  trader  will  chance  in  the  hope  of  gain.  Such 
risks  run  all  the  way  from  assured  profit  to  the  wildest 
guess  of  speculative  venture. 

The  damages  in  this  class  of  cases  should  be  confined 
to  injuries  which  the  court  can  see  resulted  in  loss  of 
title  or  impairment  of  some  kind  to  the  ownership  or 
enjoyment  of  the  property  which  was  purchased  on  faith 
of  the  abstract,  and  that  such  injury  was  the  direct  re 
suit  of  the  defect  complained  of  therein. 

Let  the  judgment  be  alfirmed. 
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C.  A.  Wamblb  et  al.  v.  W.  W.  Gant  et  al. 
{Nashville.    December  Term,  1903.) 

1.  KORTGAQBS.    Pajrment  of  mortgrage  debt  reinTeets  title  in 
iiiortg^age<n^. 

Upon  tbe  payment  of  the  mortgage  debt,  the  title  of  the  land  mort- 
gaged becomes  reinvested  in  the  mortgageor.    {Post,  p.  330.) 

Cases  cited  and  approved:  Vaughn  v.  Vaughn,  100  Tenn.,  282- 
284;  Furguson  v.  Coward,  IZ  Hels,  572;  Relfe  v.  McComb,  2 
Head,  559;  Carter  v.  Taylor,  3  Head,  30. 

2.  SAME.    Same.  And  Judgment  lien  attaches,  and  continues  for 
one  year,  though  Judgment  is  then  more  than  one  year  old. 

Upon  the  payment  of  the  mortgage  debt,  and  thus  revesting'  the 
title  in  the  mortgageor,  the  land  immediately  passes  under  the 
Judgment  lien  so  to  remain  for  one  year  from  the  date  of  revest- 
ing, although  the  Judgment  is  then  more  than  one  year  old. 
{Po9t,  p.  330.) 

Cases  cited  and  approved:  Chapron  v.  Cassaday,  3  Hum.,  661-663; 
Davis  V.  Benton,  2  Sneed,  666-668;  Relfe  v.  McComb,  2  Head, 

569;  Bridges  v.  Cooper,  98  Tenn.  394. 


FROM  BEDFORD. 


Appeal  from  the  Chancery  Court  of  Bedford  County — 
W.  S.  Beabdbn^  Chancellor. 
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Statement  by  Mr.  Justice  Neil : 

On  November  7,  1901,  the  defendant  Qant  recovered 
a  decree  in  the  chancery  court  of  Bedford  county  against 
C.  A.  Wamble  for  |473.85  and  costs ;  and  on  December 
17,  1901,  a  certified  copy  of  this  decree  was  roistered 
in  Moore  county,  in  which  county  Wamble  lived.  When 
the  decree  was  rendered,  Wamble  was  the  owner  in  re- 
mainder of  a  tract  of  land  described  in  the  pleadings, 
situated  in  Bedford  county,  upon  which  his  mother  wa» 
then,  and  is  now,  living ;  she  owning  a  life  estate  in  it 

On  November  7,  1901,  the  day  upon  which  Gant  ob- 
tained his  decree,  and  before  that  decree  was  recovered, 
Wamble  executed  to  W.  H.  Crowell  a  mortgage  upon  his 
interest  in  the  land,  to  secure  a  debt  which  he  owed  to 
Crowell.     This  debt  was  paid  in  full  November  26, 1902. 

On  November  29,  1902,  Wamble  and  wife  executed  a 
mortgage  or  trust  deed  on  Wamble's  interest  in  the  land 
to  secure  a  debt  owing  for  borrowed  money  which  he  ob- 
tained from  Mrs.  Hale. 

Prior  to  the  execution  of  this  latter  mortgage,  and 
while  the  former  was  still  in  force  (that  is,  on  October 
27,  1902),  Gant  caused  to  be  issued  an  execution  on  his 
decree  against  Wamble,  and  on  the  same  day  caused  it 
to  be  levied  upon  the  interest  of  Wamble  in  the  tract  of 
land  in  question,  and  a  sale  of  this  interest  was  adver- 
tised for  February  13, 1903.  This  sale  was  sought  to  be 
enjoined  under  the  original  bill  filed  in  this  case. 

Gant  procured  a  modification  of  the  preliminary  in- 
junction granted  under  the  original  bill,  so  as  to  be  al- 


4  Gates]  DECEMBER  TEBM,  1903.  329 

Wamble  y.  Gant 

lowed  to  have  another  execution  issued^  on  his  decree. 
This  second  execution  was  issued  and  was  levied  on  the 
land  August  28,  1903. 

Such  pleadings  were  had  by  amendment  of  the  origi- 
nal bill,  and  by  filing  of  the  cross  bill,  as  to  present,  on 
the  one  hand,  the  right  of  the  complainants  to  enjoin 
any  sale  under  either  execution,  and,  on  the  other  hand, 
to  enforce  the  lien  of  Gant,  acquired  by  his  levy,  by  a 
sale  of  the  land,  in  the  chancery  court. 

The  chancellor  decreed  in  favor  of  Gant,  and  directed 
a  sale  to  enforce  the  lien  acquired  by  his  levy. 

It  appears  that  a  portion  of  the  money  which  Wamble 
borrowed  from  Mrs.  Hale  was  used  by  him  in  paying  oflF 
the  Crowell  debt,  but  it  is  not  shown  that  at  the  time  he 
borrowed  this  money  there  was  any  agreement  that  the 
money  should  be  so  used,  or  that  the  Crowell  mortgage 
should  be  kept  alive  for  the  benefit  of  Mrs.  Hale. 

W.  H.  Crowell,  for  complainants. 

Shapard  &  Son,  for  defendants. 


Mr.  Justice  Neil,  after  making  the  forgoing  state- 
ment, delivered  the  opinion  of  the  Court. 

In  this  court  both  sides  have  treated  the  levy  of  Octo- 
ber 27,  1901,  as  ineffective  as  we  suppose,  on  the  ground 
that  the  property  was  at  the  time  under  mortgage,  and 
not  subject  to  levy  {Pratt  v.  Phillips,  1  Sneed,  543-547, 
60  Am.  Dec,  162),  and  have  pitched  the  controversy 
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upon  the  question  as  to  whether  the  second  levy  became 
effective  on  the  land  by  reason  of  the  satisfaction  of  the 
Crowell  mortgage. 

We  shall  treat  the  case  from  the  same  standpoint, 
without  passing  at  all  upon  the  first  question  suggested. 

Upon  the  payment  of  the'  Crowell  mortgage,  the  title 
to  the  land  became  reinvested  in  Wamble.  Vaughn  v. 
Vimghn,  100  Tenn.,  282-284,  45  S.  W.,  677 ;  Fwrguson  v. 
Coward,  12  Heisk.,  572 ;  Carter  v.  Taylor,  8  Head,  30. 
The  land  thereupon  immediately  passed  under  the  judg- 
ment lien  of  Gant,  so  to  remain  for  one  year  from  the 
date  on  which  the  title  was  revested.  Bridges  v.  Cooper, 
98  Tenn.,  394,  39  S.  W.,  723 ;  DoaAs  v.  Benton,  2  Sneed, 
666-668 ;  Chapron  v.  Caasaday,  3  Humph.,  661-663.  This 
is  true  although  the  judgment  was  then  more  than  one 
year  old. 

The  precise  question  arising  in  this  case  was  deter- 
mined in  Relfe  v.  McComh,  2  Head,  559,  75  Am.  Dec., 
748.  It  was  there  held  that  upon  payment  of  the  mort- 
gage debt,  and  the  revesting  of  the  title  in  the  mort- 
gagor, the  land  passed  under  the  judgment  lien. 

It  results  that  there  was  no  error  in  the  decree  of  the 
court  of  chancery  appeals,  and  it  is  affirmed. 
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Nashville,  Chattanooga  &  St.  Louis  Railway  Com- 
pany  €t  ai.  V.  J.  B.  LiLLIB. 

(Nashville.    December  Term,  1903.) 

1.  COMMOH  OABBIBAS.    Are  insurers  of  passengor's  baggage, 
except  against  the  act  of  God,  the  public  enemy,  or  himself. 

It  is  w^l  settled  that,  in  the  carriage  of  a  passenger's  baggage, 
the  carrier  assumes  the  full  responsibility  of  a  common  carrier 
of  goods,  and  becomes  an  insurer  of  its  safety  against  any  acci- 
dent which  is  not  caused  by  the  act  of  God,  the  public  enemy, 
or  the  fault  of  the  owner  or  the  passenger  himself.  (Post, 
p.  339.) 

2.  SAMB.    Not  insurers  of  the  baggage  carried  by  passengers  in 
day  coaches. 

A  railroad  company  is  not  liable  as  an  insurer  of  the  safety  of  the 
baggage,  hand  luggage,  grips,  and  parcels  carried  by  passengers 
in  day  coaches,  and  kept  in  their  control  and  custody  during 
the  entire  trip.    (Post,  pp.  340-341.) 

8.  BAMS.  Employees  of  sleeping  car  company  are  employees  of 
the  railroad  company. 
The  employees  of  the  sleeping  car  company  are  the  employees  of 
the  railroad  company,  and  the  railroad  company  is  responsible 
for  the  conduct  of  the  sleeping  car  company's  employees.  (Po«f, 
p.  341.) 

Cases  cited  and  approved;  Railroad  i.  Ray,  101  Tenn.,  10;  Mann 
Boudoir  Gar  Co.  y.  Dupre,  21  L.  R.  A.,  289,  note. 

4.    8AMB.    Same.    Bailroad  is  insurer  of  a  passenger's  baggage 
deposited  in  sleeping  car,  when. 
Where  a  passenger  carries  his  suit  case  or  valise  into  a  sleeping 
car,  and  deposits  it  by  or  about  the  seat  of  the  berth  to  be  occu- 


'1 


332  TENNESSEE  REPORTS.  [VoL  112 

Railroad  r.  LilUe. 

pled  by  him,  and  afterwards,  on  retiring,  places  It  under  Ids 
berth  without  assuming  and  retaining  the  exclusive  possession 
and  control  thereof,  and  not  directly  or  Impliedly  denying  any 
right  of  possession  or  custody  to  the  employees  of  the  railroad 
company,  such  baggage  must  be  considered  as  In  the  custody 
of  the  employees  of  the  sleeping  car  company,  who  are  at  the 
same  time  employees  of  the  railroad  company,  and  the  railroad 
company  must  be  treated  as  Insuring  Its  safety.  (Post,  pp. 
842-344.) 

Gases  cited  and  approved:  Railroad  t.  Katzenberger,  16  Lea, 
880;  Pullman  Palace  Car  Company  v.  Cavin,  93  Tenn.,  63;  Rail- 
road V.  Ray,  101  Tenn.,  10;  Railroad  v.  Roy,  102  XJ.  S.  451; 
Thorpe  V.  Railroad,  76  N.  Y.,  406;  Dwlnelle  t.  Railroad,  120  N. 
Y.,  117. 


6.  8AMB.  Same.  Same.  Bailrgad  company  is  liable  for  loss  of 
passenger's  baggage  in  sleeping  car  without  explanation— res 
ipsa  loquitur. 
Where  there  is  a  loss  of  the  baggage  of  a  passenger  In  a  sleeping 
car,  and  no  explanation  can  be  given,  the  loss  must  have  oc- 
curred through  neglect  or  theft.  Rea  ipsa  loquitur.  And  without 
negligence  shown  or  inferred,  the  railroad  company  is  the  In- 
surer of  the  baggage,  and  responsible  for  its  loss.  {Post, 
p.  344.) 


FROM  DAVIDSON. 


Appeal  ff om  the  Circuit  Court  of  Davidson  County. — 
John  W.  Childress,  Judge. ' 

Vertrees  &  Vertrees,  for  Illinois  Central  Bailroad 
Company. 
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Claudb  WAiiLEB^  Slbmons  &  Babthbll^  for  Nashville, 
Chattanooga  &  St  Louis  Bailway  Company. 

John  C.  Nolbn,  for  Lillie. 


Mb.  JnsnoB  Wilkes  delivered  the  opinion  of  the 
Court 

This  suit  was  commenced  before  a  Justice  of  the  peace; 
On  appeal  it  was  tried  before  the  judge  of  the  lower 
courts  sitting  without  the  intervention  of  a  jury.  There 
was  a  juc^ment  for  |73  in  favor  of  the  plaintiff  against 
the  defendants^  from  which  the  defendants  have  ap- 
pealed. The  case  involves  the  liability  of  a  railroad  com- 
pany for  the  loss  of  the  suit  case  of  a  passenger  on  a 
sleeping  car. 

A  request  was  made  of  the  court  that  he  reduce  to 
writing  his  findings  of  fact,  which  was  dona  It  is  as 
follows : 

^^This  is  a  suit  brought  by  the  plaintiff  against  the 
Nashville,  Chattanooga  &  St  Louis  Railway  and  the  Ill- 
inois Central  Railroad  for  the  loss  of  a  dress-suit  case, 
or  valise,  and  its  contents.  A  question  was  made  in  re- 
gard to  the  regularity  of  the  proceeding,  by  which  it  was 
claimed  that  the  Illinois  Central  Railroad  was  not  prop- 
erly before  the  court,  but  counsel  for  the  Illinois  Central 
Railroad  Company,  in  open  court,  waived  the  question, 
and,  for  the  purposes  of  the  suit,  conceded  it  was  prop- 
erly before  the  court ;  and  therefore  in  these  findings  I 
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have  considered  the  case  as  properly  brought  against 
both  of  the  defendants. 

'TuU  stenographic  notes  were  taken  of  all  the  proof 
produced  upon  the  trial,  which  is  hereto  attached, 
and,  from  said  report  of  the  evidence  so  filed,  this  court 
finds  as  follows  u 

^That  on  the  night  of  January  18,  1902,  the  plaintifF 
to(^  passage  at  St  Louis  upon  a  train  made  up  of  sev- 
eral day  coaches,  and  the  usual  sleeper  of  the  Pullman 
Car  Ck>mpany,  for  Nashville.  The  train  was  composed 
of  cars  of  the  Illinois  Central,  *of  the  Nashville,  Chatta- 
nooga &  St.Louis,  and  of  the  Pullman  Car  Campany,  and 
the  engine  hauling  it  from  St.  Louis  to  Fulton,  Ky.,  was 
the  engine  of  the  Illinois  Central,  and  manned  by  the  of- 
ficers and  crew  of  said  railway.  Prom  Pulton,  Ky.,  to 
Nashville,  the  engine  was  one  of  the  Nashville^  Chatta- 
nooga &  St.  Louis,  and  the  officers  and  crew  manning 
said  engine  and  train  from  there  to  Nashville  was  of 
said  company. 

"That  he  (the  plaintiff)  entered  the  Nashville  sleeper 
at  the  depot  in  St.  Louis,  and  carried  his  own  luggage 
with  him  into  the  car,  where  the  same  was  put  down  by 
the  seat  of  the  berth  to  be  occupied  by  him.  That  the 
luggage  remained  in  that  position  until  he  came  to  re- 
tire, between  twelve  and  one  o'clock  at  night,  when  the 
plaintiff  last  remembered  to  have  seen  the  dress-suit  case 
in  question,  when  he  placed  the  case  under  his  berth,  in 
the  space  between  the  two  seats  constituting  a  section, 
the  lower  berth  of  which  he  occupied.    That  when  near- 
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ing  Nashyille^  the  next  morning,  and  shortly  before  ar- 
riying  at  the  station,  his  attention  was  called  by  a  fel- 
low passenger  to  the  fact  of  the  loss  of  his  grip,  where- 
upon he  made  search  for  his  own  suit  case,  and  failed 
to  And  it  in  his  berth,  or  under  the  same,  where  he  had 
placed  it.  He  then  called  upon  the  porter  of  the  sleeper, 
who,  after  search,  failed  to  find  the  sama  He  then  re- 
ported the  fact  to  the  Pnllman  Gar  Company  conductor, 
and  later  to  said  company's  head  office,  at  Chicago. 

"The  court  further  finds  that  there  was  no  actual  pos- 
session given  by  the  plaintiff  of  his  suit  case  to  either  the 
porter  or  conductor  of  the  sleeper,  but  it  was  carried  by 
the  plaintiff  into  the  car,  and  set  down,  in  the  usual,  or- 
dinary way,  by  the  berth  or  section  he  was  to  occupy. 

"I  further  find  that,  as  is  usual,  there  was  one  car  in 
this  train,  known  aB  the  baggage  car,  in  which  is  carried 
the  baggage  of  any  and  all  passengers  who  desire  it  to 
be  carried  therein.  Bald  car  was  in  charge  of  an  agent 
or  employee  of  the  defendant  railroad  companies,  who 
assumed  to  take  entire  control  and  custody  of  all  bag- 
gage to  be  carried  in  the  baggage  car,  and  to  deliver  the 
same  at  its  destination  upon  tl^e  surrender  of  the  check 
therefor  given  to  the  passenger  when  desiring  his  bag- 
gage to  be  carried  in  that  car,  which  facts  were  known  to 
the  plaintiff  before  and  at  the  time  he  boarded  the  train 
in  St.  Louis  for  Nashville. 

"The  court  further  finds  from  the  proof  that  it  was 
the  custom,  and,  as  a  fact  was  the  case  on  the  night  in 
question,  that  the  rear  door  of  the  sleeper  was  locked 
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from  the  outside,  while  standing  in  the  depot,  and  that 
the  front  door  of  the  sleeper  was  open  to  permit  passen- 
gers to  enter  it  at  St  Louis ;  that  the  conductor  of  said 
car  was  up  and  awake  until  three  or  four  o'clock  in  the 
morning;  and  that  the  porter  was  awake  and  on  duty 
(watch)  the  whole  night,  or  from  the  time  the  train  left 
St  Louis  until  it  arrived  at  Nashville.  There  w^e  three 
sleepers  in  the  train  on  the  night  in  question,  there  was 
a  porter  on  each  sleeper,  and  each  porter  could  pass 
through  to  each  sleeper. 

^^I  further  find  that  the  sleeping  car  in  which  the  plain 
tiflf  rode  was  owned  by  a  corporation  known  as  the  Pull- 
man Palace  Gar  Company,  which  company  employs  and 
discharges  its  own  employees  and  operators.  It  is  en- 
gaged in  the  business  of  furnishing  sleeping  accommoda- 
tions to  such  passengers  as  pay  the  usual  and  customary 
charges  therefor ;  and  that  the  plaintiff  paid  to  said  com- 
pany the  usual  charge  therefor,  and  procured  from  it  a 
ticket  entitling  him  to  ride  in  said  car,  and  to  occupy  a 
berth  therein,  from  St  Louis  to  Nashville. 

"I  further  find  that  by  contract  between  the  defendant 
railroad  companies  and  the  Pullman  Palace  Car  Com- 
pany, the  sleeper  in  which  the  plaintiff  was  riding  was 
drawn  by  the  engines  of  the  defendant  railroad  com- 
panies, and  constituted  a  part  of  the  train  running  from 
St.  Louis  to  Nashville  over  the  lines  of  road  of  the  de- 
fendant companies,  and  under  the  control  of  the  train 
conductor,  the  sleeping  car  being  one  of  the  cars  that 
made  up  the  train;  and,  under  the  state  of  facts,  the 
court  is  to  determine  whether  these  defendant  companies 
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are  liable  for  the  Iosb  of  this  suit  case  and  its  contentSy 
sued  for  by  the  plaintiff  in  this  casa  The  court  further 
finds  that  no  passenger  or  other  person  came  on  board 
or  left  the  car  in  question  between  St.  Louis  and  Nash- 
ville on  the  night  in  question. 

"The  court  further  finds  that  the  porter  of  the  sleeper 
waked  the  plaintiff  up  on  the  morning  in  question. 

"If  it  was  an  open  question  as  to  the  liability  of  the 
defendant,  under  the  authorities  in  this  state,  the  court 
would  be  in  grave  doubt  as  to  the  defendant's  liability ; 
but,  under  the  principles  announced  in  the  case  of  the 
Railroad  v.  Katzenberger,  reported  in  16  Lea,  380,  1  S. 
W.,  44,  57  Am.  Bep.,  232,  the  court  is  of  the  opinion,  and 
so  holds,  that  the  railroad  companies  are  liable  for  the 
loss  of  suit  case  and  its  contents,  and  therefore  renders 
judgment  against  the  defendant  companies  for  the  valise 
as  shown  by  the  testimony  of  plaintiff,  or  the  valise  and 
its  contents  (f69.50),  and  interest  thereon  since  Jan- 
uary 30,  1902,  to  this  date,  of  13.50,  making  a  total  of 
173.'' 

It  will  be  observed  that  the  trial  judge  does  not  find 
how  the  case  -was  lost. 

It  is  assigned  as  error  that  there  is  no  evidence  to  sup- 
port the  finding  of  the  trial  judge,  and  that  his  finding 
of  facts  does  not  show  any  liability  upon  the  part  of  the 
railroad  company. 

It  is  claimed  that  there  is  a  marked  distinction  be- 
tween the  present  case  and  the  case  of  Railroad  v.  Kat- 
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zenberger,  16  Lea,  880,  1  S.  W.,  44,  57  Am.  Rep.,  282, 
which  the  trial  judge  was  of  opinion  was  conclusive  of 

the  controversy  in  the  present  case.  These  distinctions 
are  thus  pointed  out :  That  in  the  present  case  the  de- 
fendant roads  provided  a  special  car,  known  as  a  bag- 
gage car,  in  which  the  plaintiff  might  have  deposited  his 
luggage,  received  a  check  for  the  same,  and  had  it  carried 
at  the  risk  of  the  railroads,  without  any  additional  cost 
to  him;  that  the  railroad  companies  had  agents  or  em- 
ployees in  charge  of  such  cars,  intrusted  with  the  special 
duty  of  looking  after  the  baggage  of  passengers,  and 
charged  with  the  duty  of  safely  delivering  it  at  the  point 
of  destination  upon  surrender  of  the  check  given  there- 
for ;  that  the  plaintiff  knew  of  these  facts  -when  he  pur- 
chased his  ticket  and  when  he  boarded  the  train;  and 
that  none  of  these  facts  appear  in  the  Katzenberger  case. 
It  is  further  stated  that  the  plaintiff  in  this  case  did  not 
give  the  custody  of  his  valise  to  any  employee  of  the 
railroad  company,  nor  to  any  agent  or  employee  of  the 
sleeping  car  company ;  that  he  made  no  offer  to  so  deliver 
it,  but  kept  the  entire  control  of  his  valise  himself,  and 
continued  to  keep  it  throughout  the  entire  time  he  was 
a  passenger ;  that  in  the  Katzenberger  case  the  court 
found  that  there  had  been  a  delivery  of  the  valise  to  the 
train  porter,  who  assumed  to  take  control  of  it,  and  car- 
ried it  into  the  car,  and  placed  it  upon  a  seat  by  the  side 
of  the  conductor,  near  the  middle  of  the  car ;  that  in  the 
Katzenberger  case  the  main  ground  of  defense  was  that 
the  railroad  company  was  entitled  to  the  benefit  of  limi- 
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tations  upon  the  ticket  of  the  sleeping  car  company,  and 
that  these  limitations  and  conditions  inured  to  the  bene- 
fit of  the  railroad  company. 

These  distinctions  appear  to  exist,  and  the  real  ques- 
tion in  the  present  case  is  whether  they  are  material  to 
the  merits  of  the  present  controversy. 

It  is  well  settled  that,  in  the  carriage  of  a  passenger's 
baggage,  the  carrier  assumes  the  full  responsibility  of  a 
common  carrier  of  goods,  and  becomes  an  insurer  of  its 
safety  against  any  accident  which  is  hot  the  act  of  God 
or  of  the  public  enemy,  or  the  fault  of  the  owner  or  pas- 
senger himself.     Hutchinson  on  Carriers,  section  678. 

The  real  contention  in  this  case  is  that  plaintiff's  bag- 
gage was  not  put  into  the  custody  and  control  of  any 
ag^it  or  employee  of  the  railroad  company,  nor  even 
into  the  custody  and  control  of  any  agent  or  employee  of 
the  sleeping  car  company,  but  was  retained  by  the  plain- 
tiff in  his  own  custody,  possession,  and  control ;  and  it 
is  said  that  the  liability  of  the  carrier  depends  upon 
whether  the  passenger  has  given  over  the  custody  and 
care  of  his  luggage  to  the  control  of  the  carrier,  and 
into  his  possession,  or  keeps  the  entire  control  over  it 
Iiimself.  In  the  former  case,  it  is  said,  there  may  be  a 
liability;  in  the  latter  case,  there  cannot  be.  Citing 
Hutchinson  on  Carriers,  section  593. 

Mr.  Thompson,  in  his  work  on  Negligence,  says :  "The 
idea  that  lies  at  the  foundation  of  the  extraordinary  lia- 
tility  of  the  carrier  is  that  the  baggage  is  in  his  custody 
and  under  his  control  during  the  transportation.  Hence^ 
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in  order  to  hold  him  responsible  if  it  is  lost,  it  is  material 
to  show  that  it  came  into  his  possession."  Thompson  on 
N^ligence,  vol.  3,  section  3428. 

Ray,  in  his  work  on  Imposed  Duties  of  Carriers  of 
Passengers,  says  that  there  must  be  delivery  of  the  bag- 
gage to  the  carrier,  before  it  can  ever  be  held  responsible, 
under  any  circumstances,  for  its  loss.     Section  155. 

Van  Zile  on  Bailments  and  Carriers,  section  681,  says : 
"It  may  be  said  generally  that,  for  baggage  of  a  passen- 
ger that  is  under  the  exclusive  control  of  the  carrier, 
the  liability  of  a  carrier  is  that  of  an  insurer." 

In  section  682  he  says :  "With  regard  to  the  liability 
of  hand  baggage,  the  question  of  the  duty  and  liability 
of  the  carrier  seems  to  depend  upon  who  has  the  custody 
or  control  of  the  baggaga  If  the  passeng^  has  the  en- 
tire control  and  custody  of  the  baggage,  to  the  exclusion 
of  the  carrier — if,  as  has  been  said,  there  exists  the 
animo  custodiendi  upon  the  part  of  the  passenger  to  the 
exclusion  of  the  carrier — then  the  carrier  cannot  be 
held  as  an  insurer,  as  in  the  case  of  baggage  in  the  en- 
tire control  and  custody  of  the  carrier,  and  will  not  be 
liable  at  all,  unless  guilty  of  negligence  which  results  in 
its  loss  or  damage  in  the  absence  of  contributory  negli- 
gence on  the  part  of  the  passenger."  See,  also,  Ray  on 
Imposed  Duties,  sections  558,  559. 

We  think  that  in  the  case  of  passengers  on  day  coaches 
who  prefer  to  keep  their  baggage,  and  especially  their 
hand  luggage  in  their  own  possession,  and  on  the  seat 
with  them  in  the  day  coach,  instead  of  placing  it  in  the 
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baggage  car,  the  railroad  company  should  not  be  held 
liable  aa  an  insurer. 

There  are  large  numbers  of  day  passengers,  and  they 
almost  inyariably  carry  hand  grips  and  parcels  in  their 
hands,  retaining  control  and  custody  of  them  during  the 
entire  trip.  In  such  a  case  the  carrier  diould  not  be 
held  as  an  insurer  of  the  safety  of  the  baggage.  But 
does  the  same  rule  apply  in  regard  to  the  baggage  of  pasr 
sengers  riding  in  sleeping  cars?  These  passengers,  as 
a  general  rule,  are  going  journeys  which  require,  it  may 
be,  days  and  nights  to  accomplish.  They  desire  super- 
ior accommodations  and  conyeniences,  and,  among  them 
to  be  relieved  from  the  care  and  custody  of  their  luggage 
except  so  far  as  they  may  desire  to  use  it  for  their  daily 
purposes. 

It  has  been  held  that  the  employees  of  the  sleeping  car 
company  are  the  employees  of  the  railroad  company 
and  the  railroad  company  is  responsible  for  the  conduct 
of  the  sleeping  car^s  employees.  Bailroad  y.  Ray,  101 
Tenn.,  10,  46  S.  W.,  554,  and  cases  there  cited ;  Ma/nn 
B(yudoir  Car  Co.  v.  Dupre,  21  L.  R.  A.,  289,  nota 

The  contention  we  have  is  not  between  the  railroad 
company  and  the  sleeping  car  company,  nor  between  the 
sleeping  car  company  and  the  passenger,  but  between 
the  railroad  company  and  its  passenger  riding  in  the 
sleeping  car.  The  question  is  not  one  bearing  upon  the 
safety  of  the  passenger,  but  upon  the  liability  of  the 
railroad  company  for  his  luggage;  and  we  are  of  opin- 
ion that  this  case  turns  upon  the  question  whether  or 
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not  the  luggage  must^  under  the  findings  of  the  trial 
judge^  be  considered  as  retained  in  the  exclusive  custody 
of  the  passenger,  or  as  under  the  control  and  in  the  cus- 
tody of  the  employees  of  the  sleeping  car  company,  who 
are  also,  under  the  law,  employees  of  the  railroad  com- 
^   pany,  as  to  the  custody  and  safety  of  luggaga 

We  think  it  does  not  matter  who  brings  the  luggage 
upon  the  car — whether  the  passenger  or  the  porter — 
nor  is  it  very  material  where  in  the  car  the  luggage  is 
deposited  after  it  is  brought  in.  Unless  the  passenger 
shall  assume  and  retain  the  exclusive  possession  and 
control  of  the  baggage,  and  either  directly  or  impliedly 
deny  any  right  of  possession  or  custody  to  the  employees 
of  the  road,  the  baggage  must  be  considered  as  being  in 
the  possession  of  the  employees  of  the  sleeping  car  com- 
pany, who  are  at  the  same  time  employees  of  the  railroad 
company.  Especially  is  this  true  of  luggage  and  hand 
baggage  that  the  passenger  does  not  keep  about  his  per- 
son or  in  his  hand,  nor  take  with  him  when  he  retires 
to  his  berth.  If  the  baggage  is  deposited  under  the  berth, 
or  over  it,  or  at  any  other  convenient  plac^  when  the 
passenger  retires  for  sleep,  it  must  be  considered  sb  in 
the  custody  of  the  employees  of  the  road,  and  the  rail- 
road company  must  be  treated  as  insuring  its  safety. 

The  contract  to  carry  is  with  the  railroad  company, 
and  not  with  the  sleeping  car  company,  and  the  sleeping 
car  company  is  not  a  common  carrier  in  the  s^ise  that 
the  railroad  company  is,  nor  is  the  sleeping  car  company 
responsible  as  an  innkeeper ;  but  the  railroad  company 
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IB  liable  for  the  negligent  acts  of  its  servants.  The  por- 
ter of  a  sleeping  car  is  a  servant  of  the  railroad  com- 
pany. Pennsylvania  R.  Co.  v.  Boy,  102  XJ.  S.,  451,  26  L. 
Ed.,  141 ;  Thorpe  v.  N.  T.  Central  &  Hudson  R.  R.  Co., 
76  N.  Y.,  406,  32  Am.  Rep.,  325 ;  Dwi/nelle  v.  :tf.  Y.  G.  d 
H.  R.  R.  Co.,  120  N.  Y.,  117, 24  N.  E.,  319, 8  L.  E.  A.,  224, 
17  Am.  St.  Bep.,  611 ;  Pullmaai  Palace  Car  Co.  v.  Camn, 
93  Tenn.,  53,  23  S.  W.,  70,  21  L.  R.  A.,  298,  42  Am.  St 
Rep.,  902 ;  Railroad  v.  Ray,  101  Tenn.,  10,  46  S.  W.,  554. 

We  are  not  able  to  distinguish  the  case  at  bar,  in  prin- 
ciple from  the  case  of  R.  Co.  v.  Katzenberger,  16  Lea, 
380, 1  S.  W.,  44,  57  Am.  Rep.,  232. 

It  is  said  that  there  is  no  statement  in  the  opinion  of 
the  court  in  the  Katzenberger  case  that  there  was  a  bag- 
gage car  attached  to  the  train.  But  it  is  a  matter  of  com- 
mon information  that  all  passenger  trains  carry  bag- 
gage cars,  and  the  failure  to  mention  one  in  that  case 
was  either  an  omission,  or  considered  unimportant 

We  think  that  the  facts  in  the  Katzenberger  case  show 
that  the  baggage  was  in  the  custody  of  the  employees  of 
the  road,  and  the  same  fact  appears  in  this  case. 

In  the  former  case  the  court  says:  "There  appears 
no  special  custody  of  the  baggage  in  this  case,  more  than 
the  fact  of  taking  it  into  the  Pullman  car  and  delivering 
it  to  the  porter,  who  placed  it  on  a  seat  opposite  the 
owner." 

In  each  case  the  facts  constitute  a  delivery  to  the 
railroad,  and  not  an  exclusive  custody  by  the  plaintiff. 
The  article  lost,  being  a  suit  case,  was  not  easily  suscep- 
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tible  of  exclusive  custody  by  the  passenger^  as  might  be 
the  CBBe  with  a  small  hand  grip ;  and  the  f ajcts  show  that 
it  was  put  in  the  usual  place,  under  the  berth,  when  the 
passenger  retired  for  sleep. 

It  is  shown  that  other  passengers  were  on  the  train. 
Some  of  them  may  have  inadvertently  or  purposely  taken 
the  luggage 

Three  parties  had  ax^cess  to  the  train  and  there  waa 
an  opportunity  for  the  baggage  to  be  taken.  That  it 
waB  taken  and  lost  or  destroyed  must,  under  the  find- 
ings, be  conceded.  No  explanation  can  be  given.  There 
could  have  beeen  no  loss  except  through  negligence  or 
theft.      Bea  ipsa  loquitur. 

But  even  if  no  negligence  is  shown  or  can  be  in- 
ferred, the  railroad  company,  under  the  facts  and  the 
law,  must  be  held  an  insurer  of  the  baggage^  and  respon- 
sible for  its  loss. 

The  judgment  of  the  court  below  is  affirmed,  with 
costa 
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Tbminessee  Central  Railroad  Company  v.  Lawrbncb 

Foster. 

\(Na8hvai€.    December  Term,  1903.) 

1.  BUX  OV  EZ0EPTI0V8.  Written  findings  of  facts  and  oon- 
elnaions  thereon  are  a  part  of  record  withont. 
The  findings  of  facts  and  conclusions  thereon  by  the  conrt,  when 
reduced  to  writing  at  the  request  of  either  party  In  accordance 
with  the  statute,  signed  by  the  trial  judge  and  filed,  become  and 
constitute  a  part  of  the  record  for  all  purposes  without  a  bill 
of  exceptions.     (Poit,  pp.  347-348.) 

Oode  cited  and  construed:     Sec  4684  (S.);  sec  3673  (M.  Jb  V.); 
sec.  2959  (T.  ft  S.  and  1858). 

Oase  dted  and  approved:    Hlnton  y.  Insurance  Co.,  2  Gates,  113. 

9.  BAMB.  Same.  Is  not  necessary  where  error  of  law  in  con- 
ehisions  upon  facts  only  is  involved. 
A  bill,  of  exceptions  in  such  cases  is  only  necessary  when  the 
Judgment  of  the  court  Is  challenged  upon  some  ground  other 
than  error  of  law  in  the  conclusions  upon  the  facts  found. 
iP08t,  p.  847.) 

Case  cited  and  approved:    Hlnton  v.  Insurance  Co.,  2  Cates,  113. 


FROM  WILSON. 


Appeal  from  the  Circuit  Court  of  Wilson  County. — 
W.  C.  Houston^  Judge. 
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0.  0.  OONATSBB,  for  Railroad. 
LiLLARD  Thompson^  for  Foster. 


Mb.  JusncB  Shiblds  delivered  the  opinion  of  the 
Court. 

This  action,  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error  to  recover  damages  for  personal 
injuries  sustained  through  its  negligence,  was  tried  by 
the  circuit  judge  without  the  intervention  of  a  jury,  and 
a  judgment  given  against  plaintiff  in  error,  to  reverse 
which  it  has  prosecuted  an  appeal  in  the  nature  of  a 
writ  of  error  and  assigned  errors. 

The  trial  judge,  in  response  to  the  request  of  plaintiff 
in  error,  made  upon  the  trial  of  the  case,  reduced  his 
finding  of  facts  and  his  conclusions  thereon  to  writing, 
and  signed  and  filed  the  same.  No  bill  of  exceptions 
was  filed. 

The  errors  assigned  challenge  the  correctness  of  the 
judgment  of  the  trial  judge  upon  the  facts  found. 

The  defendant  in  error  insists  that  the  finding  of  facts 
by  the  trial  judge  is  no  part  of  the  record,  and  cannot 
be  considered  by  this  court. 

The  statute  providing  for  this  proceeding,  enacts  that : 

"Upon  the  trial  of  a  question  of  fact  by  the  court, 
the  decision,  if  requested  by  either  party,  shall  be  given 
in  writing,  stating  the  facts  found  and  conclusions 
thereon,  which  shall  constitute  a  part  of  the  record.'' 
Code  1858,  sec.  2959 ;  Shannon's  Code,  sec.  4684. 
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.  This  is  clear  and  explicit. 

The  finding  of  facts  and  conclusions  of  the  trial  judge 
thereon  are  expressly  made  a  part  of  the  record.  They 
constitute  the  judgment  of  the  court  upon  the  facts  aud 
the  law  applicable  to  them,  and,  when  reduced  to  writ- 
ing by  the  request  of  either  party,  upon  the  trial  of  the 
case^  authenticated  by  the  signature  of  the  trial  judge, 
and  filed,  become  and  are  a  part  of  the  record  for  all 
purposes  without  a  bill  of  exceptions. 

A  bill  of  exceptions  in  such  cases  is  only  necessary 
when  the  judgment  of  the  court  is  challenged  upon  some 
other  ground  than  error  o£  law  in  the  conclusions  upon 
the  facts  found — ^such  as  improper  denial  of  a  contin- 
uance, admission  of  incompetent  evidence,  or  rejection 
of  competent  evidence,  that  the  court  mistook  the  ques- 
tions to  be  tried  or  failed  to  find  material  facts,  that 
there  is  no  evidence  to  sustain  the  finding  of  facts,  aud 
other  matters  of  this  character.  None  is  necessary 
where  the  error  assigned  is  an  erroneous  conclusion  of 
law  upon  the  facts  found. 

The  practice  in  cases  of  this  character  is  fully  stated 
in  the  case  of  Hinton  v.  Sun  Life  Ins.  Co.,  110  Tenn., 
113,  72  S.  W.,  118-120. 

The  errors  assigned  upon  the  conclusions  of  the  trial 
judge  were  overruled  upon  other  grounds  in  an  oral 
opinion,  and  the  judgment  affirmed. 
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Nashyillb^  ChattaAooga  &  St.  Louis  Railway  et  al. 

V.  Stonb  &  Haslett. 

'{NashvUle.    December  Term,  1903.) 

1.  COMMON  CAJUEtDCBS.  Contracts  of  throu^  transportation 
limiting  liability  to  their  own  lines  are  Talid;  consideration  is 
not  necessary. 
A  common  carrier  is  under  no  legal  obligation  to  transport  goods 
beyond  its  terminus,  and  when  contracting  for  through  trans- 
portation, it  may  lawfully  stipulate  that  it  shall  not  be  liable 
for  loss  after  the  goods  have  passed  beyond  the  limits  of  its 
own  line  and  upon  the  lines  of  another.  It  is  not  necessary 
that  such  stipulation  be  supported  by  any  consideration.'  {Postf 
pp.  355-368.) 

Cases  cited  and  approved:  DiUard  v.  Railroad,  2  Lea,  288;  Rail- 
road V.  Brumley,  5  Lea,  401;  Transportation  Co.  v.  Bloch,  86 
Tenn.,  892;  Telegraph  Co.  v.  Munford,  87  Tenn.,  190;  Bird  v. 
Railroad,  99  Tenn.,  719. 

S.  SAMS.  Bame.  Vo  liability  for  delay  according  to  scheduled 
time  known  to  shipper,  when;  special  train  not  required. 
Where  the  initial  carrier  receives  and  forwards  a  shipment  of 
live  hogs  at  the  earliest  practicable  schedule  time,  involving  a 
delay  of  four  hours  at  one  of  its  own  connecting  lines,  a  schedule 
well  known  to  the  shipper,  and  in  view  of  which  the  ship- 
ment was  made,  :  o  duty  devolves  upon  such  carrier  to  make 
up  a  special  train  to  forward  such  shipment,  and  where  it 
delivers  the  hogs  in  good  condition,  and  practically  on  schedule 
time,  to  the  connecting  and  forwarding  line,  it  is  not  liable  for 
the  injured  condition  of  the  hogs  when  delivered  to  the  con- 
signee, where  it  stipulated  in  the  contract  of  shipment  that  its 
liability  should  cease  upon  its  delivery  to  the  forwarding  car- 
rier.   (Post,  pp.  358-361.) 
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21.  8AMB.  Oontracta  limiting  common  law  liability  are  Talid, 
when. 
A  common  carrier  may  limit  its  common  law  liability  for  loss 
or  damage  of  freight  not  caused  by  its  own  negligence,  if  the 
special  contract  be  fairly  obtained.  Just,  and  reasonable,  and 
upon  sufficient  consideration;  but  the  carrier  must  at  the  time 
hold  itself  in  readiness  to  transport  the  freight  with  or  without 
such  limitation,  and  must  allow  the  shipper  a  reasonable  and 
bona  fide  alternative  between  the  two  modes  of  shipment 
{Post,  pp.  354-355,  361-368.) 

Cases  cited  and  approved:  Railroad  v.  Wynn,  88  Tenn.,  321; 
Railroad  v.  Gilbert,  88  Tenn.,  430,  431-435;  Railroad  v.  Man- 
chester Mills,  88  Tenn.,  653,  655;  Lancaster  Mills  v.  Cotton  Press 
Co.,  89  Tenn.,  31;  Railroad  v.  Sowell,  90  Tenn.,  17,  24;  Doming 
V.  Cotton  Press  Co.,  90  Tenn.,  327;  Railroad  v.  Craig,  102  Tenn., 
301,  302. 

4.  SAME.  Same.  Ctontract  cannot  be  avoided  because  executed 
hurriedly,  careleMly,  or  ignorantly,  if  no  fraud. 
A  shipper  cannot  avoid  the  limitations  Imposed  by  a  special  con- 
tract by  showing  taat  he  executed  it  hurriedly,  or  without  due 
care,  nor  by  showing  that  he  was  ignorant  of  the  provisions  of 
the  contract,  where  no  fraud  on  the  part  of  the  carrier  appears. 
iPoift,  pp.  355,  367.) 

Cases  cited  and  approved:  Coles  v.  Railroad,  41  111.  App.,  607; 
Johnstone  v.  Richmond,  39  S.  C,  55;  Insurance  Co.  v.  Railroad, 
72  N.  T.,  90;  Bethea  v.  Railroad,  26  S.  C,  96;  Insurance  Co.  v. 
Railroad,  72  N.  Y.,  90;  Hill  v.  Railroad,  73  N.  Y.,  351. 

•6.  SAME.  Same.  Testimony  of  shippers  that  they  had  never 
been  offered  a  common  law  contract,  and  knew  of  none  is  com- 
petent, when. 
The  testimony  of  the  plaintiffs  and  other  shippers  that  they  had 
no  knowledge  of  any  bill  of  lading  for  the  shipment  of  live 
stock  other  than  the  special  live  stock  contract  limiting  the 
common  law  liability,  and  did  not  know  of  any  other  contract 
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under  which  stock  could  have  been  ehlpped,  and  that  they  had 
never  been  offered  any  other  or  different  contract  in  all  their 
experience  as  shippers,  was  competent  to  show  whether  the 
carrier  had  a  common  law  contract  of  shipment,  and  held  itself 
in  readiness  to  give  the  shipper  the  benefit  of  such  alternative, 
and  to  contradict  the  evidence  of  the  carrier  in  this  respect. 
{Post,  pp.  353-364,  868-869.) 

6.  8AKB.    Same.    Burden  to  show  negligence  resta  upon  ship- 
per,  and  the  absence  of  it  upon  carrier,  when. 

In  a  suit  against  a  common  carrier  for  a  loss  of  goods  shown,  in 
the  absence  of  a  special  contract  limiting  its  liability,  the 
carrier  must  affirmatively  show  that  the  loss  was  occasioned  by 
some  cause  for  which  it  was  not;  responsible,  as  for  instance, 
the  act  of  pod  or  the  public  enemy;  but  where  there  is  a  limited 
liability  contract,  and  the  loss  falls  within  one  of  the  excepted 
clauses,  the  burden  of  proof  is  upon  the  shipper  to  show  the 
carrier's  negligence.     {Post,  pp.  369-371.) 

Cases  cited  and  approved:  Runyan  v.  Caldwell,  7  Hum.,  134; 
Burke  v.  Railroad,  7  Heis.,  462;  Railroad  v.  Mitchell,  11  Heis., 
404;  Sommers  v.  Railroad,  7  Lea,  201;  Railroad  v.  HoUoway, 
9  Bax.,  188;  Merchants'  Dispatch,  etc.,  Co.  v.  Bloch,  86  Tenn., 
392;  Railroad  v.  Wynn,  88  Tenn.,  331;  Railroad  v.  Reeves,  10 
Wall.,  176;  Transportation  Co.  v.  Downer,  11  Wallace,  129; 
Clark  V.  Barnwell,  12  How.,  272. 

7.  SAKB.    Same.    Same.    Case  in  Judgment  showing  negligence 
and  supporting  verdict  against  carrier. 

Where  it  appears  that  there  was  a  delay  of  about  seven  hours 
wholly  unaccounted  for  by  the  carrier  in  the  shipment  of  hogs 
from  Nashville  to  Louisville,  that  the  weather  was  very  warm, 
and  the  hogs  were  left  exposed  to  the  heat  of  the  sun,  standing 
on  the  side  tracks  at  different  stations,  that  they  had  been  in 
the  possession  of  the  final  carrier  nineteen  hours,  and  had  been 
in  transit  for  over  twenty-eight  hours,  without  being  fed  or 
wat&red  as  required  by  act  of  congress  in  interstate  shipments. 
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and  when  they  were  delivered  nearly  a  third  of  them  were 
dead,  there  is  suiBcient  evidence  of  negligence  to  support  the 
verdict  against  the  carrier  holding  it  liable  for  the  loss,  not- 
withstanding a  special  contract  limiting  its  common  law  lia- 
bility.    {Post,  pp.  353-354,  371-373.) 

8.    SAME.    Terms  ''other  animals"  refer  to  the  hogs  shipped, 
when* 

Where  in  a  contract  for  the  shipment  of  hogs,  it  is  agreed  that 
certain  classes  of  animals  and  fowls  shall  be  of  a  certain  value, 
and  then  provides  that  "other  animals"  shall  be  valued  at  a 
certain  sum,  the  terms  "other  animals"  refer  to  the  hogs 
shipped.    (Po9i,  pp.  373-376.) 

0.    SAME.    Contract  fixing  value  of  property  shipped  is  valid, 
when. 

A  contract  fairly  made,  fixing  a  reasonable  value  on  property 
shipped,  is  not  void  as  against  public  policy,  nor  for  any  other 
reason.    {Post,  pp,  374-375.) 

Cases  cited  and  approved:  Railroad  v.  Sowell,  90  Tenn.,  19;  Rail- 
road V.  Stames,  91  Tenn.,  518;  Hart  v.  Railroad,  112  U.  S.,  331, 
343. 

Case  cited  and  distinguished:    Railroad  v.  Wynn,  88  Tenn.,  320. 

10.  SAME.    Contract  value  of  property  shipped  is  void,  when. 

A  contract  of  shipment  fixing  the  value  of  hogs  at  five  dollars 
each,  where  they  are  shown  to  be  worth  two  or  three  times  this 
much,  is  unreasonable  and  void.    {Post,  pp.  876-377.) 

Case  cited  and  approved:     Railroad  v.  Lockwood,  17  Wall.,  379. 

11.  SAME.    Evidence  of  market  value  of  property  shipped,  where 
validity  of  contract  fixing  value  is  in  issue,  when. 

Evidence  of  the  market  value  of  the  hogs  shipped  is  admissible, 
notwithstanding  a  contract  fixing  their  value  and  limiting  lia- 
bility for  their  loss  at  five  dollars  each,  where  the  vaUdity  of 
the  contract  was  in  issue  for  want  of  consideration  and  for 
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other  cauees,  where  the  court  charged  that  If  the  contract  was 
valid,  the  recovery  should  be  limited  to  the  value  fixed,  but 
that  if  it  was  invalid,  then  the  recovery  should  be  the  market 
value.    iP09t,  pp.  873-377.) 


FROM  BEDFORD. 


Appeal  from  the  Circuit  Court  of  Bedford  County. — 
W.  C.  Houston,  Judge. 

Cooper  &  Cooper  and  C.  S.  Ivie^  for  Railroads. 

Claude  Waller  and  J.  D.  B.  De  Bow,  for  NaAhyilley 
Chattanooga  &  St.  Louis  Railway. 

John  Bell  Keeble,  for  Louisville  &  Nashville  Rail- 
road Company. 

Charles  C.  Trabue,  W.  B.  Bates,  and  Thos.  R. 
Myers,  for  Stone  &  Haslett. 


Mr.  Justice  MgAlister  delivered  the  opini<m  of  the 
Court. 

Stone  &  Haslett  recovered  a  verdict  and  judgment  in 
the  circuit  court  of  Bedford  county  against  the  de- 
fendant  railroad  companies  for  the  sum  of  f 900  as  dam- 
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ages  far  injuries  to  four  car  loads  of  hogs  shipped  from 
Shelbyville,  Tennessee,  to  Louisville,  Kentucky. 

Both  defendants  appealed  and  have  assigned  errors. 

The  cause  of  action,  as  outlined  in  the  first  count  of 
the  declaration,  was  as  follows: 

"That  at  4  o^clock  on  September  2,  1899,  they  (plain- 
tiffs) delivered  in  good  condition  at  Shelbyville,  Tennes- 
see, to  the  defendants,  as  such  common  carriers  operat- 
ing such  connecting  lines,  363  head  of  h(^s,  the  property 
of  the  plaintifFs,  contained  in  four  cars  of  the  defend- 
ants, and  in  consideration  of  the  sum  of  |164 — being 
|41  per  car,  and  the  full  tariff  rate  charged  by  the  de- 
fendants for  the  transportation  of  said  freight — which 
was  paid  at  the  time  by  the  plaintiffs  to  the  defendants, 
and  for  which  the  defendants,  as  common  carriers,  re- 
ceived said  hogs  to  be  safely  carried  and  delivered  within 
a  reasonable  time  in  like  good  and  sound  condition  in 
which  they  were  received,  to  plaintiff's  consignees, 
Mansfield  and  Jeffries,  at  Louisville,  Kentucky ;  arid  the 
plaintiffs  aver  that  the  defendants  failed  to  deliver  said 
hogs  within  reasonable  time  and  in  good  and  sound  con- 
dition, as  they  were  bound  to  do,  but,  on  the  contrary, 
wrongfully  and  negligently  delayed  said  hogs  in  transit 
to  their  destination,  and  kept  them  confined  in  the  cars 
in  which  they  were  shipped  without  food,  water,  or  rest 
for  more  than  twenty-eight  hours  after  receiving  same, 
when  they  should  and  could  have  been  delivered  at  their 
destination  within  seventeen  hours  from  the  time  they 
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were  received ;  aad  by  reason  of  the  negligence  of  the 
defendants  and  nnreasonable  delay  in  the  transporta- 
tion and  delivery  of  said  hogs  and  freight  to  plaintiflPs 
consignees  113  of  said  hogs  perished  and  died,  being  of 
the  value  of  |1,043.19,  which  was  a  total  loss  to  the 
plaintiff,"  etc. 

It  will  be  observed  that  under  this  count  plaintiff 
sought  to  recover  for  a  breach  of  the  carrier's  common- 
law  duty. 

The  second  count  of  the  declaration  sets  out  a  written 
contract  of  affreightment  and  alleges  a  breach  of  said 
special  contract. 

The  defendants  pleaded  the  general  issue,  and  also  the 
following  special  defenses,  viz. :  ( 1 )  That  the  Nashville, 
Chattanooga  &  St  Louis  Railway  received  the  hogs 
under  the  written  contract,  and  that  it  transported  them 
with  reasonable  diligence  from  Shelbyville  to  Nashville, 
and  at  the  latter  point  delivered  them  in  good  condition, 
within  a  reasonable  time,  to  the  Louisville  &  Nashville 
Railroad  Company.  (2)  That  it  only  agreed  to  trans- 
port the  hogs  from  Shelbyville  to  Nashville,  and  at  the 
latter  point  to  deliver  same  to  its  connecting  carrier. 
(3)  That  the  several  clauses  of  the  written  contract 
limiting  defendant's  common-law  liability  are  valid,  and 
that  these  clauses  exempted  from  all  liability  except  for 
gross  negligence;  that  there  was  no  negligence;  and 
that  in  no  case  can  there  be  recovered  for  more  than  f 5 
per  head,  this  being  the  amount  agreed  upon  as  the 
reasonable  value  of  the  animals  shipped. 
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Plaintiffs  filed  replications  to  the  pleas  of  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway,  averring  that 
the  written  contract  was  without  a  valuable  considera- 
tion ;  that  plaintiffs  were  imposed  upon  and  deceived 
by  defendant's  agent;  and  that  the  live  stock  contract 
was  a  fraudulent  device,  conceived  for  the  purpose  of 
avoiding  its  common-law  liability  as  a  common  carrier. 

The  Nashville,  Chattanooga  &  St.  Louis  Railway  filed 
demurrers  to  these  replications,  assigning  various 
causes,  but  which  demurrers  were  disallowed  and  over- 
ruled by  the  court.  ' 

The  first  assignment  of  error  is  that  there  is  no  evi- 
dence to  support  the  verdict.  This  assignment  of  error 
is  based  upon  the  assumption  that  the  special  contract 
of  shipment  entered  into  between  the  parties  was  valid 
and  enforceable,  and  that  the  plaintiflf  failed  to  show  a 
breach  of  any  stipulation  of  the  special  contract.  It  is 
denied  by  the  defendants  that  the  written  contract  was 
supported  by  any  consideration.  It  is  charged  that  it 
was  not  fairly  obtained,  for  the  reason  that  the  shipper 
had  no  choice  of  a  contract  with  and  without  the  com- 
mon-law liability  of  the  carrier.  One  of  the  stipulations 
of  the  written  contract  was  that  the  Nashville,  Chatta- 
nooga  &  St.  Louis  Railway  was  to  be  liable  for  loss  or 
damage  only  while  the  stock  was  being  transported  upon 
its  ow^n  line.  It  is  provided  therein  that  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  shall  transport  each 
car  load  of  stock  from  the  initial  point  of  shipment  to 
Nashville,  Tennessee,  but  it  guaranteed  a  through  rate 
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of  freight  to  Louisville,  Kentucky,  the  final  destination. 
The  specific  stipulation  of  the  contract  is  as  follows: 

"It  is  further  distinctly  understood  by  the  parties 
hereto  that  all  liability  of  the  Nashville,  Chattanooga  & 
St.  Louis  Railway,  as  carrier  of  the  said  stock,  shall 
cease  at  its  destined  station,  if  on  said  company's  rail- 
road ;  but  if  destined  to  a  point  beyond  said  company's 
railroad,  then  at  the  company's  freight  station  at  its 
terminus,  when  ready  to  be  delivered  to  the  owner,  con- 
signee or  carrier  whose  line  may  constitute  a  part  of 

the  route  to  destination." 

In  Merchants'  Dispatch  Transportation  Company  v. 
nioch  Bros.,  86  Tenn.,  392,  6  S.  W.,  881,  6  Am.  St.  Rep., 
847,  it  was  said  aB  follows : 

"It  is  likewise  settled  that  a  common  carrier  is  not 
bound  in  law  to  transport  goods  beyond  its  terminus, 
and  that  it  may  therefore  lawfully  stipulate  that  it  shall 
not  be  liable  for  loss  after  the  goods  have  passed  beyond 
the  limits  of  it^  o:wn  line  and  upon  the  line  of  another.'' 

This  doctrine  is  approved  in  the  case  of  Bird  v.  Rail- 
road  Company,  99  Tenn.,  719,  42  S.  W.,  451,  63  Am.  St 
Rep.,  856,  in  the  following  language : 

"The  contract  of  shipment  was  made  between  the 
shipper  and  the  initial  carrier,  and  was  for  through 
transportation  from  receiving  point  to  destination.  The 
printed  form,  contract,  or  bill  of  lading  then  in  use  by 
the  carrier  contained  the  provision  that  in  case  of  loss, 
damage,  detriment,  or  delay  the  railroad  in  whose  actual 
custody  the  goods  were  at  the  time  of  such  loss,  dam- 
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age,  detriment,  or  delay  shall  alone  be  responsible.  The 
first  carrier  had  the  legal  right  at  its  election  to  under- 
take the  transportation  of  the  goods  to  the  terminus  of 
its  own  line  merely,  or  to  their  ultimate  destination.  It 
was  under  no  legal  obligation,  in  the  first  instance,  to 
transport  them  beyond  the  end  of  its  own  line,  and  for 
that  reason  it  was  authorized  in  law,  when  contracting 
for  through  transportation,  to  limit  its  liability  by  the 
clause  mentioned.^'  Railroad  Co.  v.  Brumley,  5  Lea, 
401 ;  Dillard  Bros.  v.  Railroad  Co.,  2  Lea,  288 ;  Tele- 
graph Co.  V.  Munford,  87  Tenn.,  190,  10  S.  W.,  318 ;  4 
Elliott  on  Railroads,  sec.  1432 ;  Hutchinson  on  Carriers, 
sec.  149b. 

In  the  case  of  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company  v.  A.  P.  Brumley,  5  Lea,  401,  the 
headnote  is  as  follows: 

"A  railroad  company  receiving  goods  for  shipment  be- 
yond the  terminus  of  its  line  may,  by  special  contract, 
protect  itself  against  liability  for  loss  not  occurring  on 
its  own  line.  And  such  contract  will  be  presumed  from 
the  fact  that  a  clause  thus  limiting  the  liability  is  to  be 
found  printed  in  the  bill  of  lading,  even  though  the 
shipper's  attention  was  not  called  to  it,  if  it  appears 
that  he  had  previously  shipped  like  articles  and  taken 
like  bills  of  lading." 

In  view  of  these  principles  and  the  special  contract 
in  this  case,  the  duty  imposed  upon  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway  was  to  promptly  deliver  in 
good  condition  the  consignment  of  hogs  to  its  connect- 
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ing  carrier.  It  was  not  necessary  that  such  a  stipula- 
tion be  supported  \>j  any  consideration.  The  common- 
law  liability  of  the  common  carrier  did  not  extend  be- 
yond the  terminus  of  its  own  line,  and  there  is  nothing 
in  this  contract  limiting  the  common-law  liability  of 
defendant  company  on  this  subject  Such  a  stipulation 
in  a  contract  has  uniformly  been  upheld  regardless  of 
consideration. 

The  question,  then,  is  presented  whether  any  loss  or 
injury  to  this  consignment  of  hogs  occurred  while  it 
was  in  transit  on  the  road  of  the  Nashville,  Chattanooga 
&  St.  Louis  Railway. 

The  proof  is  undisputed  that  the  shipment  of  hogs  left 
Shelbyville  for  Wartrace  on  defendant's  road  at  4 
o'clock  p.  m.  on  September  2,  1899.  The  train  reached 
Wartrace  without  delay  or  accident  of  any  kind  at  4 :50 
p.  m.  The  first  freight  train  to  Nashville  on  the  main 
line  after  the  hogs  arrived  at  Wartrace  was  due  at  War- 
trace  at  8 :20  p.  m.  This  train  arrived  at  8 :50  p.  m.,  or 
thirty  minutes  late.  The  car  load  of  hogs  was  attached 
to  this  train,  and  carried  to  Nashville,  reaching  the  lat- 
ter point  at  12 :40  a.  m.,  being  ten  minutes  lata  The 
r^ular  schedule  of  the  company  between  Shelbyville 
and  Nashville  for  shipments  of  live  stock  was  that  they 
should  leave  Shelbyville  at  4 :20  p.  m.,  and  make  connec- 
tion at  Wartrace  at  8 :20  p.  m.  This  schedule  had  been 
observed  for  a  long  time,  and  the  evidence  shows  that 
plaintiffs  were  thoroughly  familiar  with  this  schedule 
when  they  made  the  shipment.     It  was  stated  that  they 
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selected  the  afternoon    train  on    account    of  the  hot 
weather,  and  to  get  the  benefit  of  the  night  run. 

The  proof  is  undisputed  that  when  the  four  car  loads 
of  hogs  left  Wartrace  and  reached  Nashville  the  hogs 
were  in  good  condition.  It  appears  that  four  hours 
elapsed  from  the  arrival  of  the  hogs  at  Wartrace  until 
their  departure,  but  no  n^ligence  is  imputed  to  defend- 
ant company  on  this  account,  since  it  forwarded  the 
h(^s  on  its  first  freight  train  leaving  Wartrace  after 
their  arrival.  No  duty  devolved  upon  defendant  com- 
pany to  make  up  a  special  train  and  forward  these  hogs 
to  Nashville,  especially  as  the  shippers  were  advised  of 
the  forwarding  train,  and  consigned  the  hogs  from  War- 
trace  to  make  connection  with  that  particular  train. 
They  were  well  aware  that  the  delay  at  Wartrace  would 
be  unavoidable  in  order  to  make  connection  with  the 
first  forwarding  freight  train  to  Nashville.  As  already 
stated,  the  hogs  reached  Nashville  at  12 :40  a.  m.,  and, 
in  accordance  with  an  established  usage  existing  be- 
tween the  two  railroad  companies,  the  cars  containing 
the  hogs  were  drfivered  to  the  Louisville  &  Nashville 
Railroad  Company  on  what  is  known  as  the  "Clay  street 
track."  It  appears  from  the  record  that  this  transfer 
track  was  in  charge  of  a  joint  clerk  representing  both 
companies,  and  that  this  clerk,  in  accordance  with  his 
duty,  kept  a  record  of  the  cars  of  stock  delivered  by  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  upon  this 
transfer  track  for  transportation  over  the  Louisville  & 
Nashville  Railroad.  The  record  kept  by  this  clerk  shows 
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that  these  particular  cars  were  delivered  upon  said 
transfer  track  by  the  Nashville,  Chattanooga  &  St.  Louis 
Railway  at  1 :50  a.  m.,  September  3,  1899,  and  the  hogs 
were  apparently  in  good  condition.  The  proof  is  that 
this  was  a  delivery  by  the  Nashville,  Chattanooga  &  St 
Louis  Railway  to  the  Louisville  &  Nashville  Railroad 
Company,  and  was  so  regarded  by  both  companies.  It 
further  appears  that  these  cars  were  transferred  by  the 
Louisville  &  Nashville  Railroad  from  the  Clay  street 
line  at  2:50  a.  m.,  and  delivered  in  East  Nashville  at 
2 :58  a.  m.  It  further  appears  that  the  train  containing 
these  four  cars  left  Nashville  for  Bowling  Green,  Ken- 
tucky, at  4 :45  aw  m.,  September  3d.  The  proof  shows 
that  Bowling  Green  was  reached  at  10 :45  a,  m.,  Septem- 
ber 3,  1899,  and  the  hogs  were  then  in  good  condition. 
The  train  left  Bowling  Green  at  12 :30  a.  m.,  September 
3d,  and  arrived  at  Louisville  that  evening  about  8 :25 
o'clock.  The  proof  is  undisputed  that  the  hogs  sustained 
no  injury  in  course  of  transportation  over  the  line  of  the 
Nashville,  Chattanooga  &  St  Louis  Railway.  Indeed, 
it  is  shown  by  evidence  which  is  not  controverted  that 
nine  hours  after  the  hogs  were  delivered  to  the  Louis- 
ville &  Nashville  Railroad  Company  they  were  in  good 
condition.  The  only  suggestion  of  negligence  charge- 
able to  the  Nashville^  Chattanooga  &  St  Louis  Railroad 
Company  is  that  the  hogs  were  permitted  to  remain  at 
Wartrace  four  hours  before  being  forwarded  to  Nash- 
ville; but,  as  already  stated,  they  were  shipped  at  the 
earliest  practicable  schedule  time^  and  this  fact  was  well 
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known  to  the  shippers  before  the  hogs  left  Shelbyville. 
As  already  stated,  no  duty  was  imposed  upon  defendant 
company  to  make  up  a  special  train  and  forward  these 
hogs  to  Nashville  in  view  of  the  facts  stated. 

So  we  conclude  there  is  no  evidence  whatever  in  the 
record  to  support  the  verdict  of  the  jury  so  far  as  it 
attached  any  liability  to  the  Nashville,  Chattanooga  & 
St.  Louis  Railway  Company  for  injury  and  loss  in  this 
shipment. 

We  will  now  proceed  to  consider  the  assignments  of 
error  made  on  behalf  of  the  Louisville  &  Nashville  Rail- 
road Company. 

The  sixth  assignment  is  as  follows : 

Common  carriers  may  limit  .or  exempt  themselves 
from  common-law  liability  by  special  contract,  except 
for  their  own  negligence  or  that  of  their  employees,  pro- 
vided the  contract  is  made  upon  a  genuine  consideration 
to  the  shipper  to  compensate  him  for  surrendering  his 
right  to  hold  the  railroad  liable  as  a  common  carrier, 
and  that  the  contract  is  fair  and  reasonable  in  view  of 
all  the  circumstances ;  and,  further,  that  the  shipper  as- 
sents to  the  same  knowingly  and  understandingly.  It 
iB  a  question  of  fact  for  them  to  decide  from  the  evi- 
dence whether  this  contraoct  was  knowingly  and  fairly 
accepted  by  the  plaintiff,  so  as  to  make  it  binding." 

It  is  also  objected  that  the  court  charged :  "If  the 
shipper  assents  to  the  same  knowingly  and  understand- 
ingly; that  is,  he  may  have  the  option  and  choice  that 
he  can  ship  under  the  common-law  contract,  which 
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gives  the  carrier  no  exemption  from  common-law  liabil- 
ity, by  paying  more  for  this  way  of  shipment,  or  that 
he  can  ship  by  special  contract  at  a  less  rate,  which 
gives  certain  exemptions  to  the  carrier,  so  that  he  can 
have  the  alternative  of  choosing  between  two  terms  of 
shipment." 

Again,  the  court  charged :  "The  defendants  had  a 
right  to  a  special  contract  to  limit  their  liability,  not 
from  their  own  negligence;  but  to  do  this  they  were 
bound  to  give  to  the  plaintiffs  at  the  time  an  opportu- 
nity to  choose  upon  just  and  reasonable  terms  between 
the  special  contract  and  the  common-law  contract  that 
made' them  liable  for  full  damages." 

Now,  it  is  insisted  that  in  these  instructions  the  court 
committed  two  errors,  viz. : 

(1)  In  holding  that,  in  order  to  make  the.  contract 
valid  and  binding,  it  must  appear  that  the  shipper  as- 
sented to  it  knowingly  and  understandingly. 

(2)  That  it  was  also  necessary  to  the  validity  of  such 
a  contract  that  the  shipper  must  have  been  given  at  the 
time  an  opportunity  to  choose  between  the  two  con- 
tracts. 

It  is  insisted  that  the  only  duty  required  of  the  carrier 
was  that  he  should  be  ready  and  willing  to  accept  the 
stock  upon  its  common-law  liability,  if  demanded  by  the 
shipper. 

It  is  further  insisted  that  it  was  not  .incumbent  upon 
the  agent  of  the  company  to  notify  the  shipper  of  the 
two  forms  of  contract,  or  to  give  to  the.  shipper  at  the 
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time  an  opportunity  of  choosing  between  the  two  con- 
tracts. 

These  limited  carrier  contracts  have  frequently  been 
before  this  court  for  consideration,  and  the  principles 
of  law^  governing  them  are  well  settled.  In  the  case  of 
Railroad  Co.  v.  Ma/nchester  Mills,  88  Tenn.,  655,  14  S. 
W.,  315,  this  court  said,  viz. : 

"A  contract  exempting  the  carrier  from  liability  for 
the  loss  by  fire,  not  due  to  negligence,  and  based  upon 
a  sufficient  consideration,  the  shipper  having  the  right 
to  elect  between  a  liability  with  and  without  fire 
clause,  is  valid,  and  a  through  bill  of  lading,  where  the 
shipment  is  over  more  than  one  line,  or  upon  reduced 
rates,  is  a  sufficient  consideration.''  In  the  case  last  re- 
ferred to  the  court  says: 

"It  is  well  settled  that  a  common  carrier  may  make 
a  stipulation  in  its  bill  of  lading  to  limit  its  common- 
law  liability  for  loss  or  damage  of  freight  not  caused  by 
its  own  negligence,  but  this  cannot  be  validly  done  un- 
less the  carrier  at  the  time  holds  himself  in  readiness 
to  transport  the  freight  with  or  without  such  limitation, 
and  allows  the  shipper  a  reasonable  and  bona  fide  alter- 
native between  the  two  modes  of  shipment." 

The  same  rule  is  laid  down  *  in  the  -  following  cases : 
Railroad  v.  Gilbert  Parks  &  Co,,  88  Tenn.,  431, 12  S.  W., 
1018;  Railroad  Co.  v.  Wynn,  88  Tenn.,  321,  14  S.  W., 
311;  Lancaster  Mills  v.  Merchants'  Cotton  Press  Co.,  89 
Tenn.,  31, 14  S.  W.,  317,  24  Am.  St  Rep.,  586;  Railroad 
Co.  V.  Craig,  102  Tenn.,  301,  302,  52  S.  W.,  164. 
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In  the  case  of  Radlroad  v.  Oilhert,  Parkes  &  Co.,  88 
Tenn.,  430, 12  S.  W.,  1018,  Judge  Caldwell,  speaking  for 
the  court,  among  other  things,  said,  viz. : 

"It  is  not  every  such  special  contract,  however,  that  is 
effective.  To  be  valid,  it  must  be  fairly  obtained,  and 
just  and  reasonable."    Again,  the  court  says : 

"A  company  standing  before  the  public  as  common 
carrier,  and  enjoying  the  advantages  and  franchises  as 
such,  must  be  ready  to  do  the  business  of  a  common 
carrier,  with  the  full  measure  of  the  responsibility  im- 
posed by  the  common  law ;  and  it  at  the  same  time  may 
offer  to  do  the  same  business  with  a  limited  liability,  the 
limitation  resting  upon  a  sufllcient  consideration.  An 
offer  or  readiness  to  transport  the  goods  of  its  customer 
with  the  one  or  other  degree  of  responsibility,  at  his  op- 
tion, is  as  little  as  can  be  required  of  any  common  car- 
rier. Less  than  this  does  not  present  a  hona  fide  and 
reasonable  alternative.  Reduction  of  freight  charges  is 
the  usual  consideration  for  the  diminution  of  responsi- 
bility on  the  part  of  the  company." 

In  R.  R.  Co.  V.  Sowell,  90  Tenn.,  24,  15  S.  W.,  838, 
the  court  said,  viz. : 

"Both  the  witness  for  plaintiff  and  defendant 
agreed  that  no  otlier  contract  than  that  signed  was 
tendered,  but  they  also  agreed  that  no  other  was  de- 
manded. It  was  therefore  competent  for  the  defendant 
to  show  that  it  was  willing  and  ready  to  execute  an- 
other upon  terms  reasonable  to  the  shipper,  if  he  pre- 
ferred it,  in  which  no  agreed  valuation  or  limitation  of 
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liability  was  required  as  a  prerequisite  to  the  shipment 
He  need  not  specifically  tender  another  contract.  An 
oflFer  or  readiness  to  make  it  is  sufficient  Railroad  Co. 
V.  Gilhert,  Parked  &  Co.,  88  Tenn.,  431-435,  12  S.  W., 
1018;  Railroad  Co.  v.  Manchester  Mills,  88  Tenn.,  653, 
14  S.  W.,  314." 

This  principle  is  also  recognized  in  the  case  of  Dent- 
ing  &  Co.  v.  Merchants'  Cotton  Press,  etc.,  Co.^  90  Tenn., 
327,  17  S.  W.,  93,  13  L.  R.  A.,  518,  where  the  following 
language  is  used : 

"The  option  need  not  in  fact  be  offered  to  the  shipper. 
It  is  sufficient  if  it  would  have  been  given  had  he  de- 
manded it" — citing  Railroad  Co.  v.  Manchester  Mills, 
88  Tenn.,  653,  14  S.  W.,  314 ;  Louisville  d  Nashville 
Railroad  Co.  v.  Sawcll,  90  Tenn.,  17, 15  S.  W.,  837. 

It  is  conceded  by  plaintiffs  that  they  did  not  demand 
any  other  contract  of  affreightment,  while  the  agents  of 
the  company  admit  that  they  did  not  offer  any  other 
alternative  than  the  live-stock  contract,  but  claim  they 
would  have  shipped  the  hogs  under  common-law  liability 
if  plaintiff  had  so  required.  The  written  contract  re- 
cites on  its  face  that  it  is  made  in  consideration  of  a 
special  rate  lower  than  the  tariff  rate  charged  when  this 
contract  is  not  executed.  The  regular  tariff  rate  was 
double  the  rate  charged  in  this  live-stock  contract  as 
appears  therein. 

It  will  be  observed  that  the  charge  of  the  circuit  judge 
embodied  the  salient  features  presented  in  the  text  of 
the  cases  decided  by  this  court,  and  in  many  instances 
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the  exax^t  language  of  the  court  is  imported  into  the 
charga 

But  it  is  said  that  mere  readiness  on  the  part  of  the 
carrier  to  issue  a  common-law  bill  of  lading,  if  de- 
manded by  the  shipper,  was  all  that  is  required. 

The  circuit  judge,  in  his  charge,  embodied  this  idea 
in  the  following  language,  viz. :  "The  plaintiflEs  are  en- 
titled to  have  the  hona  fide  alternative  of  choosing  be- 
tween the  two  contracts,  and  an  offer  or  readiness  to 
ship  the  hogs  with  either  contract  on  the  part  of  the  de- 
fendant's agent  was  necessary,  and  was  sufficient"  If 
the  counsel  desired  more  explicit  instructions  on  this 
branch  of  the  case,  supplementary  requests  should  have 
been  submitted;  but  certainly  the  court,  in  its  general 
charge,  has  presented  the  law  on  this  subject  as  laid 
down  by  the  decisions  of  this  court. 

The  court  further  instructed  the  jury  that  "an  agree- 
ment to  ship  the  hogs  at  a  less  rate  than  their  r^ular 
tarilBf  rate  would  be  a  valuable  consideration  to  plain- 
tiff to  accept  the  special  contract.  An  agreement  or 
the  giving  of  a  bill  of  lading  through  to  Louisville  would 
be  a  valuable  consideration,  and  in  deciding  whether 
there  was  a  fair  consideration  for  the  special  contract 
you  will  decide  what  was  the  regular  tariff  rate — 
whether  it  was  f  82  per  car,  or  whether  it  was  f  41  per 
car.  Also  the  giving  of  free  transportation  to  plaintiff 
or  his  employees  would  be  a  valuable  consideration." 

The  proof  showed  that  the  live-stock  contracts  were 
signed  both  by  the  railroad  agent  and  the  shippers,  and 
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that  for  many  years  the  shippers  had  been  signing  sim- 
ilar ecmtracts,  and  must  have  been  aware  of  their  con- 
tents. "The  shipi)er  cannot  avoid  the  limitations  im- 
posed by  the  special  contract  by  showing  that  he  exe- 
cuted it  hurriedly,  or  without  due  care,  nor  by  showing 
that  he  was  ignorant  of  the  provisions  of  the  contract. 
If  he  executed  the  contract  by  affixing  his  signature,  or 
by  accepting  without  objection  a  receipt  containing  the 
limitation,  he  will  be  conclusively  presumed  to  have  as- 
sented to  its  provisions,  no  fraud  on  the  part  of  the  car- 
rier appearing."  5  Am.  and  Eng.  Ency.  of  Law,  p.  300 ; 
Coles  V.  Louisville  R.  R.  Co.,  41  111.  App.,  607 ;  John- 
stofie  V.  Richmond,  39  S.  C,  55,  17  S.  E.,  512.  In  the 
latter  case  the  court  said :  "The  shipper  was  not  obliged 
to  sign  the  contract  without  reading  it,  and,  if  he  saw 
fit  to  do  so,  he  must  take  the  consequences."  Again,  it 
was  said  by  Mr.  Justice  McGowan  in  Bethea  v.  North- 
western  R.  R.  Co.,  26  S.  0.,  96,  1  S.  E.,  376,  viz. :  "It 
would  tend  to  disturb  the  force  of  all  contracts  if  one  in 
possession  of  ordinary  capacity  and  intelligence  werQ  al- 
lowed to  sign  a  contract  and  act  under  it  in  the  enjoy- 
ment of  all  its  advantages,  and  then  to  repudiate  it  upon 
the  ground  that  its  terms  were  not  brought  to  his  atten- 
tion. In  the  absence  of  all  fraud,  misrepresentation,  or 
mistake,  it  must  be  presumed  that  he  read  the  contract, 
and  assented  to  its  provisions."  Oermania  Fire  Ins. 
Co.  V.  Memphis,  etc.,  R.  R,  Co.,  72  N.  Y.,  90,  28  Am. 
Rep.,  113 ;  Hill  v.  Syracuse,  etc.,  R.  R.  Co.,  73  N.  Y.,  351, 
29  Am.  Rep.,  163. 
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In  the  first  line  of  the  contract  it  is  recited  that  the 
tariflf  rate  on  this  shipment  from  Shelbyville,  Tennessee, 
to  Louisville,  Kentucky,  is  |82  per  car ;  thus  indicating 
clearly  to  the  shipper  the  regular  tariff  rata  It  is  then 
recited  that  the  company  will  transport  the  stock  at  the 
reduced  rate  of  f  41  per  car  in  consideration  that  the 
shipper  will  accept  certain  risks  of  transportation.  The 
record  shows  that  the  shipping  agents  of  defendant 
company  had  instructions  to  issue  a  bill  of  lading  with 
common-law  liability  if  the  shipper  demanded  it,  and 
that  the  tariff  rate  on  such  a  bill  of  lading  should  be 
twice  the  special  rate.  It  is  shown  that  the  agent  of 
the  company  at  Shelbyville  was  authorized  to  receive 
these  hogs  for  shipment  without  the  execution  of  a 
special  live-stock  contract,  but  upon  the  company's  com- 
mon-law liability.  There  is  other  evidence  that  the 
agent  at  Shelbyville  stood  ready  and  willing  to  receive 
live  stock  for  transportation  without  the  execution  of 
the  live-stock  contract 

f  he  next  assignment  of  error  is  that  the  court  erred 
in  admitting,  over  the  objection  of  defendants,  testimony 
of  the  plaintiffs  below  and  of  other  shippers  to  the  effect 
that  they  had  no  knowledge  of  any  bill  of  lading  for  the 
shipment  of  live  stock  other  than  the  special  live-stock 
contract  under  which  this  shipment  was  made,  and  did 
not  know  of  any  other  contract  under  which  stock  could 
have  been  shipped ;  that  they  had  never  been  offered  any 
other  or  different  contract  in  all  their  experience  as 
shippers. 
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We  think  this  testimony  was  relevant  to  the  issue 
whether  defendant  company  had  a  common-law  contract 
of  shipment  and.  held  itself  in  readiness  to  give  the  ship- 
per the  benefit  of  such  an  alternative.  These  shippers^ 
it  appears^  had  been  transacting  business  with  the  com- 
pany for  many  years,  and  had  never  been  advised  of  such 
alternative  contract.  In  this  view  the  evidence  was 
competent  for  the  purpose  of  contradicting  the  evidence 
introduced  on  behalf  of  the  company  tending  to  show 
that  the  company  held  itself  in  readiness  to  give  the 
shipper  benefit  of  such  common-law  contract. 

The  sixth  assignment  is  that  the  court  erred  in  in- 
structing the  jury  as  follows : 

"It  devolves  upon  the  plaintiff  to  make  out  his  case  by 
a  preponderance  of  the  evidence,  but,  if  the  hc^s  were  de- 
livered to  defendants  in  good  condition,  and  put  in  the 
cars  in  proper  amount,  and  when  they  reached  their  des- 
tination any  part  of  them  were  dead  or  injured,  the  bur- 
den of  proof  is  upon  the  defendants  to  show  that  they 
are  not  guilty  of  n^ligence  in  causing  their  death  or 
damage.  The  mere  fact  that  the  hogs  were  dead  when 
they  reached  their  destination  at  Louisville  does  not  ab- 
solutely fix  the  liability  upon  the  defendants,  but  de- 
volves upon  them  the  necessity  of  showng  that  their 
death  did  not  result  from  their  fault  or  n^ligenca" 

This  language,  as  applied  to  the  special  limited  con- 
tract, would  be  erroneous;  but  the  court  immediately 
proceeds  to  explain  that  this  is  the  rule  that  would  ap- 
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ply  if  the  contract  was  not  binding — that  is  to  say,  upon 
the  commonJaw  liability  of  the  carrier ;  but,  if  the  con- 
tract was  binding,  and  the  loss  was  caused  by  delay  in 
transportation,  the  company  would  be  exempt  from  lia- 
bility by  the  special  conditions  of  the  contract,  and  in 
such  a  case  the  burden  of  proving  negligence  would  de- 
volve upon  plaintiffa  This  was  a  correct  exposition  of 
the  law.  In  the  absence  of  a  special  contract  limiting 
his  liability,  the  carrier  must  affirmatively  show  that  the 
loss  was  occasioned  by  some  cause  for  which  he  was  not 
responsible — ^as,  for  instance,  the  act  of  God  or  the  pub- 
lic enemy — but  where  there  is  a  limited  liability  con- 
tract, and  the  loss  falls  within  one  of  the  excepted  causes 
the  burden  of  proof  is  upon  the  shipper  to  show  negli- 
gence. 

In  the  case  of  Railroad  Company  v.  Manchester  Mills, 
supra,  one  of  the  questions  at  issue  was  in  respect  of  the 
burden  of  proof  where  the  contract  of  shipment  ex- 
empted the  company  from  liability  by  loss  from  fire^  and 
the  court  in  that  case  held  as  foUow^s : 

"In  a  suit  against  a  common  carrier  for  loss  of  goods 
shipped  on  a  valid  contract  exempting  from  liability  by 
loss  from  fire  not  due  to  its  own  n^ligence,  proof  of  the 
mere  fact  of  the  loss  of  the  goods  by  fire,  without  more, 
raises  no  presumption  of  negligence  against  the  car- 
rier. The  plaintiff  must  in  sugh  case  aver  and  the  bur- 
den of  proof  lies  upon  him  to  prove  affinfiatively,  that 
the  loss  by  fire  resulted  from  the  carrier's  negligenca^' 
Hutchinson  on  Carriers,  section  767 ;  Railroad  v.  Mit- 
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chell,  11  Heisk.,  404;  Sommera  v.  Mississippi  &  Tennes- 
see R.  Co.,  7  Lea,  201 ;  Merchants'  Dispatch,  etc.,  Co.,  v. 
Bloch  Bros.,  86  Tenn.,  392,  6  S.  W.,  881,  6  Am.  St  Rep., 
847 ;  Burke  v.  Louisville  &  Nashville  R.  Co.,  7  Heisk., 
462,  19  Am.  Rep.*  618 ;  Railway  Co.  v.  Wtjnn,  88  Tenn., 
331, 14  S.  W.,  311/  Runyan  v.  Caidioell,  7  Humph.,  134 ; 
Railroad  Co.  v.  Reeves,  10  Wall.,  176,  19  L.  Ed.,  909 ; 
Transportation  Co.  v.  Dmvner,  11  Wall.,  129,  20  L.  Ed., 
160 ;  Clark  v.  Barnwell,  12  How.,  272, 13  L.  Ed.,  985 ;  M. 
&  C.  R.  R.  V.  Holloicay,  9  Baxt.,  188. 

The  next  assignment  of  error  is  that  there  is  no  evi- 
dence to  support  the  verdict  and  judgment  against  the 
Louisville  &  Nashville  Railroad  Company.  The  evidence 
establishes  the  fact  that  the  cars  containing  the  hogs 
were  delivered  upon  the  Clay  street  track  by  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway  at  1 :50  a.  m., 
September  3,  1899,  and  the  evidence  is  undisputed  that 
this  transfer  constituted  a  delivery  to  the  Louisville  & 
Nashville  Railroad.  The  hogs  at  that  time  were  in  good 
condition.  They  left  Nashville  on  the  Louisville  &  Nash- 
ville Railroad  at  4 :45  a.m.,and  reached  Bowling  Green, 
Kentucky,  at  10:45  a.  m.,  in  apparent  good  condition. 
Nine  hours  had  thus  elapsed  since  the  hogs  left  the  cus- 
tody of  the  Nashville  &  Chattanooga  Railroad,  and  were 
still  in  good  condition  apparently.  The  hogs  left  Bowl- 
ing Green  at  12 :30  p.  m.,  September  3,  1899,  and  ar- 
rived in  Louisville  at  8 :25  p.  m.  the  same  day.  The  proof 
is  that  the  hogs  were  in  bad  condition  when  they  left 
Bowling  Green  at  12 :30,  and  continued  to  die  between 
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that  point  and  Lonisvilla  It  will  thus  be  seen  that  these 
hogs  remained  in  possession  of  the  Louisville  &  Nash- 
ville Railroad  Company  in  Nashville  for  about  three 
hours  before  they  were  started  for  Louisville  at  4 :45  a. 
m.  There  was  a  further  delay  of  nearly  two  hours  at 
Bowling  Green  before  the  hogs  were  started  for  Louis- 
ville at  12:30  p.  m.  in  bad  condition.  They  reached 
Louisville  at  about  6 :30  p.  m.,  but  were  not  delivered  to 
the  consignee  until  about  8 :25  p.  m.,  a  delay  of  nearly 
two  hours.  Here  is  a  delay  of  about  seven  hours  wholly 
unaccounted  for  by  defendant  company. 

The  proof  is  that  the  weather  was  very  warm,  and  the 
hogs  were  left  exposed  to  the  heat  of  the  sun,  standing 
on  the  side  tracks  at  these  different  stations,  and  when 
they  were  finally  delivered  to  the  consignee,  116  of  the 
number,  Or  nearly  one-third  of  the  entire  consignment, 
were  dead.  While  they  were  in  possession  of  the  Louis- 
ville &  Nashville  Railroad  Company  they  had  been  in 
transit  or  course  ot  transportation  for  over  twenty-eight 
hours,  during  which  time  they  had  not  been  fed  or  wat- 
ered as  required  by  act  of  Congress  in  interstate  ship- 
ments. 

It  is  conceded  by  counsel  for  plaintiffs  that  until  about 
12 :30  p.  m.  of  the  second  day — the  time  of  leaving  Bow- 
ling Green  for  Louisville — the  hogs  were  in  good  condi- 
tion. As  stated  by  him :  "It  was  the  last  stage"  of  the 
trip  from  Bowling  Green  to  Louisville  that  resulted  so 
disastrously.  If  these  hogs  had  been  delivered  in  Louis- 
ville by  mid-day  of  September  3d,  the  next  day  after 
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their  shipment,  the  loss  would  have  been  comparatively 
small.  The  record  shows  that  the  Louisville  &  Nashville 
Bailroad  Co.  had  the  hogs  in  its  possession  for  a  period 
of  nearly  nineteen  hours.  The  hot  ride  in  the  sun  on 
the  second  day,  without  food  and  w^ater,  was  undoubt- 
edly the  occasion  of  the  loss  and  damage  to  these  hogs.'' 

It  is  in  the  proof  that  a  freight  train  left  Nashville  for 
Louisville  at  2 :35  a.  m.,  September  3d,  and  it  is  not  sat- 
isfactorily explained  from  this  record  why  these  hogs 
were  not  forwarded  to  Louisville  on  that  train,  instead 
of  being  delayed  for  a  later  train  leaving  Nashville  at 
4 :45  a.  m.  This  in  itself  is  evidence  of  negligence.  We 
think  that  there  was  sufficient  evidence  to  support  a  ver- 
dict against  the  Louisville  &  Nashville  Railroad  Com- 
pany, conceding  that  the  live-stock  contracts  are  bind- 
ing. 

The  last  assignment  of  error  is  that  the  court  erred  in 
admitting  testimony,  over  the  objection  of  defendants, 
touching  the  market  value  of  the  hogs  that  died  before 
reaching  the  point  of  destination.  The  insistence  made 
on  behalf  of  the  company  is  that  the  value  of  the  hogs  is 
to  be  determined  by  the  valuation  clause  contained  in 
the  special  live-stock  contract  as  follows : 

"And  it  is  further  agreed  that  should  damage  occur 
for  which  the  said  party  of  the  first  party  may  be  liable 
the  value  at  the  place  and  date  of  shipment  shall  govern 
the  settlement,  in  which  the  amount  claimed  shall  not 
exceed,  for  a  horse  or  mule,  f  100.00;  cattle,  fSO.OO  each ; 
chickens,  ducks  and  guinea  fowls,  75  cents  per  dozen ; 
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geese  fl.OO  per  dozen;  turkeys,  |1.50  per  dozen;  other 
animals  at  |5.00  each ;  which  amounts  it  is  agreed  are  as 
much  as  such  animals  herein  agreed  to  be  transported 
are  reasonably  worth." 

In  Railroad  Co.  v.  Sowell,  90  Tenn.,  19, 15  S.  W.,  837 
such  a  stipulation  in  a  live-stock  contract  was  held  valid 
upon  the  ground  that  it  was  not  a  mere  exemption  from 
liability,  but  was  an  assumption  of  liability  to  the  full 
limit  of  the  value  of  the  property  as  agreed  upon  by  the 
parties  to  the  contract.  It  was  said  such  contract^  fairly 
made,  is  not  void  as  against  public  policy,  or  for  any 
other  reason  citing  Hart  v.  Pa.  R.  R.  Co.,  112  U.  S.,  331, 
343,  5  Sup.  Ct.,  151,  28  L.  Ed.,  717. 

It  was  held  in  that  case  that  the  valuation  clause  re- 
ferred to  the  particular  horses  injured,  and  was  as  defi- 
nite and  specific  in  eflFect  as  though  it  had  named  or  per- 
fectly described  the  horses  shipped.  It  was  in  reference 
to  them,  and  only  them,  it  became  a  contract  when 
signed  and  accepted  by  the  shipper  and  needed  no  more 
particular  reference. 

The  case  of  Railroad  Co.  v.  Wynn,  88  Tenn.,  320, 14  S. 
W.,  311,  was  distinguished  from  the  Sowell  case,  upon 
the  ground  that  in  the  former  there  was  no  agreement 
as  to  the  value  of  the  animals  shipped. 

In  Startles  v.  Railroad,  91  Tenn.,  518,  19  S.  W.,  675, 
it  appeared  certain  horses  were  shipped  under  a  live- 
stock contract  which  contained  the  following  stipula- 
tion: "And  it  is  further  agreed  that,  should  damage 
occur  for  which  the  said  party  of  the  first  part  may  be 
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liable,  the  value  at  the  place  and  date  of  shipment  shall 
govern  the  settlement,  in  which  the  amount  claimed 
shall  not  exceed,  for  a  horse  or  mule  flOO.OO,  which 
amount  it  is  agreed  is  as  much  as  such  stock  as  are 
herein  agreed  to  be  transported  are  reasonably  worth." 
It  was  held  this  was  a  valid  limitation  of  the  liability  of 
the  carrier. 

It  will  be  observed  that  the  contract  now  under  con- 
sideration contains  a  stipulation  almost  identical  with 
that  adjudged  to  be  valid  in  the  Sowell  and  Starnes 
eases.  It  expressly  provides  that  the  valuation  therein 
fixed  is  as  much  as  such  stock  as  are  therein  agreed  to 
be  transported  are  reasonably  worth.  The  only  indefi- 
niteness  on  the  face  of  the  stipulation  contained  in  the 
written  contracts  herein  is  whether  the  term  "other  ani- 
mals'' refers  to  the  hogs  shipped.  We  think  no  other 
reasonable  construction  could  be  placed  on  the  contract. 
The  stipulation  in  the  contract,  after  specifying  a  valu- 
ation for  certain  classes  of  animals  and  fowls,  then  pro- 
vides that  the  valuation  on  other  animals  such  as  are 
herein  agreed  to  be  transported  is  fixed  at  |5  each  as 
their  reasonable  worth.  It  requires  no  latitude  of  con- 
struction to  say  that  the  contract  fixing  the  value  of  the 
animals  at  |5  each  referred  to  the  hogs  about  to  be 
shipped. 

The  charge  of  the  court  touching  this  special  clause  in 
the  contract  of  shipment  is  also  assigned  as  error. 

The  court  instructed  the  jury  that,  if  they  found  the 
contract  was  not  binding  on  the  plaintiffs,  they  would 
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be  entitled  to  recover  the  market  value  of  the  hogs.  The 
court  however,  continued :  "But,  if  you  find  the  con- 
tract is  binding,  then  you  will  be  limited  in  the  amount 
you  shall  find  for  plaintiffs  to  the  sum  of  f 5  per  hog  for 
each  one  lost  or  damaged,  it  being  stipulated  in  the 
special  contract  that  this  amount  is  all  defendants  shall 
be  liable  for  in  the  event  of  loss,  and  this  sum  of  f  5  per 
head  is  agreed  upon  as  the  amount  said  hogs  are  reason- 
ably worth,^^  etc. 

There  was  no  error  in  the  action  of  the  circuit  judge 
in  admitting  the  proof  touching  the  market  value  of  the 
hogs  dead  and  injured,  for,  if  the  jury  should  find  that 
the  special  live-stock  contract  >vas  not  binding  upon  the 
plaintiffs  for  want  of  consideration,  or  for  other  cause 
explained  in  the  charge  of  this  court,  then  the  value  of 
the  hogs  would  be  determined  by  the  market  rates  pre- 
vailing at  that  time,  and  not  by  the  special  limitations 
of  the  contract 

It  is  evident  from  the  damages  assessed  by  the  jury 
that  they  did  not  measure  the  value  of  the  hogs  by  the 
valuation  clause  in  the  written  contract,  but  applied  the 
market  value  of  the  hogs  at  the  time  of  their  loss  and  in- 
jury. So  that  the  charge  of  the  court,  if  erroneous,  was 
necessarily  prejudicial  to  defendant  companies. 

While  we  are  of  opinion  that  the  term  "other  ani- 
mals," employed  in  the  contract,  did  refer  to  the  valua- 
tion of  the  particular  hogs  shipped  therein,  yet  we  are 
of  opinion,  in  view  of  the  value  of  these  hogs  at  the  date 
of  their  shipment,  that  the  valuation  of  |5  each  was  an 
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unreasonable  valuation.  Such  stipulations,  to  be  up- 
held by  the  court,  must  be  fair  and  reasonable.  The  evi- 
dence shows  that  the  hogs  shipped  were  worth  two  and 
three  times  the  valuation  inserted  in  the  written  con- 
tract.  In  view  of  the  fact  that  the  shipper  has  to  accept 
the  contract  tendered  by  the  carrier  in  order  to  get  re- 
duced rates  of  shipment,  and  has  little  to  do  with  formu- 
lating the  details  of  the  contract,  the  courts  hold  that 
such  limited  liability  contracts  cannot  be  enforced  by 
the  carrier,  unless  they  are  fair  and  reasonable. 

As  stated  by  Mr.  Justice  Bradley  in  Railroad  v.  Lock- 
wood,  17  WaJl.,  379,  21  L.  Ed.,  627 :  "The  carrier  and 
his  customer  do  not  stand  on  a  footing  of  equality.  The 
latter  is  only  one  individual  of  a  million.  He  cannot  af- 
ford to  higgle  or  stand  out  and  seek  redress  in  the  court 
His  business  will  not  admit  of  such  a  course.  He  pre- 
fers rather  to  accept  any  bill  of  lading  or  sign  any  paper 
the  carrier  presents." 

In  view  of  the  real.value  of  these  hogs  at  date  of  their 
shipment,  we  cannot  think  that  a  valuation  clause  of  f  5 
per  head  is  a  reasonable  stipulation. 

The  result  is  the  judgment  as  to  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railroad  is  reversed,  but  affirmed 
as  to  the  Louisville  &  Nashville  Railroad* 
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Nashville,  Chattainooga  &  St.  Louis  Railway  v.  I.  H. 

Heikens. 

( Nashville.    December  Term,  1903. ) 

1.  OHABOB  OF  COXJBT.    Not  error  to  refuse  request  sul>Btaii- 
tially  charged  in  stronger  language. 

It  Is  not  error  to  refuse  to  charge  a  special  request,  where  the 
couit  has  charged  the  same  in  substance  in  language  even 
stronger  in  favor  of  the  party  making  the  request  than  that 
contained  in  the  request.    {Post,  pp.  383-384.) 

2.  8AMB.    Same.    Case  in  judgment. 

In  an  action  to  recover  damages  for  the  burning  of  a  mill  by 
-  sparks  emitted  from  the  engine  of  a  railroad  company.  It  is 
not  error  to  refuse  a  special  request  to  charge  that  plaintiff, 
in  order  to  recover,  must  not  only  prove  that  the  fire  might 
have  proceeded  from  defendant's  engine,  but  must  show  by 
reasonably  affirmative  evidence  that'  the  mill  was  ignited  by 
sparks  emitted  from  defendant's  engine,  where  the  court 
charged  that  the  burden  was  on  plaintiff  to  prove  that  the 
building  was  destroyed  by  fire  which  originated  from  a  spark 
from  an  engine  of  the  defendant,  and  that  the  plaintiff,  in 
order  to  make  out  a  prima  facie  case,  must  prove  by  a  pre- 
ponderance of  the  evidence  that  the  fire  was  caused  by  a  spark 
from  one  of  defendant's  engines. 

3.  BAMB.  Failure  to  charge  upon  circumstantial  evidence,  with- 
out request,  is  not  error. 

Where  there  is  no  request  for  an  instruction  upon  circumstantial 
evidence,  the  circuit  judge  cannot  be  put  in  error  for  a  failure 
to  charge  thereon.    {Post,  pp.  381,  384  ) 


4  Gates]  DECEMBER  TERM,  1903.  379 

Railroad  v.  Helkens. 

4.    HEW  TRIAL.    Properly  refuaed  upon  affidavit  as  to  abflence 
of  witness,  when.  • 

There  is  no  error  in  refusing  a  new  trial  upon  affldavit  that  the 
testimony  of  the  engineer  on  a  certain  engine  was  lost  to  de- 
fendant through  no  fault  of  its  attorneys,  where  the  defendant 
knew  that  said  engine  passed  the  building  that  day,  and  knew 
the  very  hour  when  it  did  pass,  for  the  defendant  has  not  ac- 
quitted itself  of  negligence  in  respect  of  the  absence  of  the  said 
engineer.    {Post,  pp.  382,  384.) 

6.    PLEADINO.    Averment  of  possession  Is  immaterial  in  suit 

for  destruction  of  building  by  fire. 

In  an  action  by  the  owner  and  lessor  for  the  destruction  of  his 

Ibuilding  by  fire,  an  averment  that  he  was  in  possession  of  the 

building  is  imnmterial  for  whether  in  possession  or  not  he  could 

sue  for  an  injury  to  his  interest    {Post,  pp.  382,  384.) 

6.  LBASB.  Of  room,  apartment,  or  cellar  in  a  building  ceases 
upon  destruction  of  building. 

Where  the  property  rented  is  a  room  or  apartment  in  a  building, 
or  a  cellar,  or  some  part  of  the  building  as  distinguished  from 
the  whole  building,  the  destruction  of  the  building  brings  the 
interest  of  the  lessee  to  an  end.    {Post^  pp.  385-387.) 

Cases  cited  and  approved:  Winton  v.  Cornish,  5  Ohio,  477;  Stock- 
well  V.  Hunter,  11  Mete.  (Mass.),  448;  Graves  v.  Berdan,  26 
N.  T.,  498;  McMillan  v.  Solomon,  42  Ala.,  356;  Ainsworth  v. 
Ritt,  38  Cal.,.  89;  Bank  v.  Boston,  118  Mass.,  125;  Alexander  v. 
Dorsey,  12  Ga.,  12;  Harrington  v.  Watson,  11  Dr.,  143;  Porter  v. 
Tull,  6  Wash.,  408;  Kerr  v.  Exchange  Co.,  3  Edw.  Chy.,  316; 
Chesebrough  v.  Pingree  (Mich.),  40  N.  W.,  747,  1  L.  R.  A.,  529; 
Wattles  V.  Ice  ft  Coal  Co.,  50  Neb.,  251;  Waite  v.  O'Neil,  76 
Fed.,  408. 

7.  SAME.    Of  building  carries  land,  when;  and  lessee  is  liable  for 
rent  after  destruction  of  building. 

Where  a  building  is  rented  without  any  language  indicating  that 
only  the  building  itself  is  leased,  as  distinguished  from  the  sub- 
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Jacent  land,  both  the  building  and  the  land  pass  under  the 
lease,  and  a  destru^on  of  the  building  will  net  end  the  lease, 
but  the  lease  will  continue  to  the  end  of  the  term,  and  the 
lessee  is  liable  for  the  rent  up  to  the  expiration  of  such  term. 
{Post,  pp.  386-387.) 

Cases  cited  and  approved:  Hicks  y.  Parham,  3  Hay.,  225;  Banks 
y.  White,  1  Sneed  613;  Hibbard  y.  Newman,  2  Bax.,  285;  Mc- 
Nairy  y.  Hicks,  3  Bax.,  378;  Waite  y.  O'Neil,  76  Fed.,  408. 

8.  BAMB.  Lessor  and  lessee  may  each  sue  for  injury  done  his 
interest  in  premises. 
Where  a  leased  building  is  destroyed  by  fire,  through  the  negli- 
gence of  another,  the  reversioner  and  tenant  each  have  a  right 
of  action  for  the  Injury  .done  to  his  estate  in  the  premises,  and 
in  an  action  by  the  owner  of  the  reversion,  the  value  of  the 
leasehold  interest 'should  be  proved,  and  deducted  from  the  total 
valuation  of  the  building.    {Post,  pp.  387-892.) 

Cases  cited  and  approved:  Ck>lcough  v.  Railroad,  2  Head,  171; 
Wood  v.  Griffin,  46  N.  H.,  231;  Dock  Co.  v.  Armstrong,  17  Fed., 
216;  Sherman  v.  Iron  Works,  2  Allen,  524;  Getz  v.  Railroad,  105 
Pa.,  547;  Crowell  v.  Railroad,  61  Miss.,  631;  Attersol  v.  Ste- 
vens, 1  Taunt.,  202. 

Case  cited  and  disapproved:    Austin  v.  Railroad,  46  N.  H.,  231. 


PROM  FRANKLIN. 


Appeal  from  the  Circuit  Court  of  Franklin  County. — 
M.  M.  Allison^  Judge. 

Claude  Waller  and  Lynch  &  Lynch,  for  Railroad. 
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MuRBAY   &   MuBBAY   and   Frank   L.    Lynch^    for 
HeikenSb 


MRv  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  action  was  brought  in  the  circuit  court  of  Prank- 
lin  county  against  the  plaintiff  in  error  to  recover  dam- 
ages for  the  burning  of  a  mill.  The  jury  rendered  a  ver- 
dict in  favor  of  the  defendant  in  error  for  f 5,000,  and 
thereupon  the  plaintiff  in  error  appealed,  and  has  as- 
signed errors  as  follows : 

"First  There  is  no  evidence  in  the  record  to  support 
the  verdict. 

"Second.  The  court  erred  in  declining  to  charge  the 
jury,  as  requested  by  the  defendant,  as  follows :  ^The 
plaintiff,  to  be  entitled  to  recover  in  this  case,  must  not 
only  prove  that  the  fire  might  have  proceeded  from  the 
defendant's  locomotive,  but  must  show  by  reasonable  af- 
firmative evidence  that  said  fire  did  originate  from 
sparks  emitted  or  thrown  from  defendant's  engine.' 

"Third.  The  court  erred  in  not  defining  to  the  jury 
in  some  way  or  instructing  them  as  to  the  character  of 
circumstantial  evidence  necessary  to  establish  a  fact.  As 
applied  to  this  case,  he  should  have  told  the  jury  that 
the  circumstances  shown  in  the  evidence  must  be  such 
as  to  make  it  at  least  probable,  and  not  merely  possible, 
that  the  mill  was  ignited  by  sparks  emitted  from  defend- 
ant's engine. 

"Fourth.  Because  the  defendant  did  not  have  the 
benefit  of  the  testimony  of  J.  A.  Haley,  its  engineer  on 
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engine  No.  118,  which  witness  would  have  shown  con- 
clusively that  said  engine,  spark-arrester,  etc.,  were  in 
perfect  condition,  and  were  properly  handled  by  him  on 
the  day  of  the  fire.  This  testimony  was  lost  to  defelad- 
ant  through  no  fault  of  its  attorneys,  and  a  new  trial 
should  have  been  granted  on  the  showing  made  by  the 
affidavits  of  J.  J.  Lynch  and  J.  A.  Haley. 

"Fifth.  The  court  erred  in  charging  the  jury  as  to 
the  measure  of  damages  as  follows :  *If  you  find  from 
the  evidence  in  the  case  that  the  plaintiff  would  be  en- 
titled to  recover,  the  amount  of  his  recovery  will  be  the 

■ 

value  of  the  mill,  engine,  and  boiler  and  whatever 
equipment  was  contained  in  the  mill  at  the  time  it  was 
destroyed  by  fire.^  It  being  shown  by  the  proof  that  the 
mill  was  incumbered  by- a  lease  to  Hubert  Cherry,  who 
was  in  possessaon  and  who  owned  the  contents  of  the 
mill  at  the  time  of  the  fire. 

"Sixth.  The  court  erred  in  declining  to  charge  the 
jury,  as  requested  by  defendant,  as  follows :  'The  plain- 
tiff alleges  in  his  declaration  that  I.  H.  Heikens  was  the 
owner  and  in  possession  of  the  mill  that  was  burned  and 
before  the  plaintiff  can  recover  this  fact  must  be  estab- 
lished by  the  proof.  If  the  proof  in  this  case  established 
the  fact  that  I.  H.  Heikens  was  not  in  possession  of  the 
property  at  the  time  of  the  fire,  but  had  leased  same  to 
another,  then  plaintiff  cannot  recover.' " 

Upon  a  careful  examination  of  the  testimony,  we  are 
of  opinion  that  the  first  assignment  of  error  must  be 
overruled. 
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The  second  assignment  is  also  overruled,  because  its 
substance  appears  in  the  charge  of  the  circuit  judge  in 
language  even  stronger  than  that  contained  in  the  re- 
quest. 

The  circuit  judge,  in  substance  told  the  jury  that,  be- 
fore the  railway  company  could  be  held  liable,  the  plain- 
tiff below  must  show  that  the  building  was  burned  by 
sparks  from  the  engine,  or  that  the  Are  was  set  out  by 
the  engine  of  the  plaintiff  in  error. 

The  court  said  to  the  jury:  "The  burden  is  on  the 
plaintiff  in  this  case  to  prove  that  his  mill  and  fixtures 
were  consumed  by  fire,  and  that  this  fire  originated  from 
a.  spark  from  one  of  the  defendant's  engines."  The 
court  also  said  that,  after  the  plaintiff  below  had  proved 
that  he  owned  the  mill,  and  that  it  was  consumed  by 
fire,  "and  that  the  fire  was  communicated  to  the  mill  by 
one  of  the  defendant's  engines,  then  the  burden  of  proof 
would  be  shifted  to  the  defendant  company,"  etc.  Again, 
the  court  said :  "The  plaintiff,  in  order  to  make  out  a 
prima  facie  case,  must  prove  by  a  preponderance  or 
greater  weight  of  the  testimony  that  the  fire  was  caused 
by  a  spark  from  one  of  the  defendant's  engines."  The 
same  thought  is  expressed  in  different  language  in  other 
parts  of  the  charge.  Again,  the  court  told  the  jury  that 
the  plaintiff  would  be  entitled  to  recover,  "provided  the 
facts  and  circumstances  were  such  as  to  make  you  be- 
lieve that  the  fire  was  communicated  by  an  engine,  and 
that  the  engine  was  not  properly  equipped,  or  was  out  of 
r^air,  as  I  have  explained  to  you." 
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We  are  of  opinion,  from  these  instructions,  that  the 
jury  got  quite  as  clear  an  idea  of  the  matter  involved  in 
the  request  contained  in  the  second  assignment  of  error 
as  would  have  been  imparted  by  a  statement  of  the  prin- 
ciple in  the  language  there  set  out. 

The  third  assignment  of  error  must  also  be  overruled. 
It  is  true  the  circuit  judge  did  not  give  any  instruction 
concerning  circumstantial  evidence,  but,  there  was  no 
request  presented  by  plaintiff  in  error  for  an  instruction 
upon  that  subject  In  the  absence  of  proper  request 
upon  the  subject,  the  circuit  judge  could  not  be  put  in 
error  for  a  failure  to  charge  upon  it. 

The  fourth  assignment  is  overruled.  We  do  not  think 
that  the  affidavits  referred  to  are  sufficient,  when  taken 
in  connection  with  the  fact  that  the  company  knew  that 
No.  118  had  passed  the  building  that  day,  and  knew  that 
very  hour  when  it  did  pass.  Taking  all  the  circum- 
stances together  which  should  be  considered  in  connec- 
tion  with  the  affidavits,  we  are  of  opinion  that  the  com- 
pany has  not  acquitted  itself  of  negligence  in  respect  of 
the  absence  of  engineer  Haley. 

We  shall  pass  the  fifth  assignment  of  error  for  the 
present. 

The  sixth  assignment  of  error,  we  are  of  opinion, 
should  be  overruled.  It  was  an  immaterial  allegation 
that  the  plaintiff  below  was  in  possession  of  the  mill. 
Whether  in  possession  or  not,  he  could  sue  for  an  injury 
to  his  interest. 
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Now  we  come  to  the  fifth  assignment  of  error. 

Before  considering  the  l^al  question  involved,    it 
should  be  said  that  the  testimony  shows  that  the  mill 
prior  to  the  fire  had  been  rented  for  the  term  of  one  year 
to  Hubert  Cherry,  who  was  in  possession  of  it. 

The  substance  of  the  assignment  is  that,  inasmuch  as 
there  had  been  a  lease  of  the  mill  for  one  year,  which  had 
not  expired,  there  were  two  interests  in  the  property — 
one  that  of  thfe  lessee,  the  other  the  interest  of  the  re- 
versioner, the  owner  in  fee  of  the  property;  that  each 
had  a  right  to  sue  for  an  injury  to  his  interest,  but  that 
neither  had  a  right  to  sue  for  an  injury  to  the  interest 
of  the  other,  and  that  in  a  suit  by  the  reversioner  for 
an  injury  to  his  interest  the  circuit  judge  could  not  law- 
fully ignore  the  existence  of  the  leasehold  estate,  and 
instruct  the  jury  to  allow  to  the  reversioner  damages  for 
the  injuries  inflicted  upon  the  whgle  interest  in  the  prop- 
erty. 

It  is  insisted  in  behalf  of  defendant  in  error,  that 
when  the  property  was  destroyed  by  fire  the  leasehold  es- 
tate ceased,  and  nothing  was  left  but  the  reversion.  To 
sustain  this  proposition  the  following  authorities  are 
cited :  Winton  v.  Cornish,  5  Ohio,  477 ;  Stockwell  v. 
Hunter^  11  Mete.  ( Mass. ) ,  448,  45  Am.  Dec.,  220 ;  Graves 
V.  Berdan,  26  N.  Y.,  498 ;  McMillan  v.  Solomon,  42  Ala., 
356,  94  Am.  Dec.,  654 ;  Ainstvorth  v.  Ritt,  38  Cal.,  89 ; 
Shawmut  Nat.  Bank  v.  Boston,  118  Mass.,  125;  Alexaiv- 
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under  v.  Doraey,  12  Ga.,  12,  56  Am.  Dec.,  443 ;  Harring- 
ton  V.  Watson,  11  Or.,  143,  3  Pac.,  173,  50  Am.  Rep.,  465 ; 
Pwter  V.  full,  6  Wash.,  408,  33  Pac,  965,  22  L.  R.  A., 
613,  36  Am.  St.  Rep.,  172 ;  Kerr  v.  Merchants'  Exchange 
Co., 3  Edw.Ch.,  316;  ChesehroughY.Pingree  (Mich.), 40 
N.  W.,  747, 1  L.  R.  A.,  529 ;  Wattles  v.  South  Omaha  Ice 
&  Coal  Co.,  50  Neb.,  251,  69  N.W.,  785,  36  L.  R.  A.,  424, 
61  Am.  St.  Rep.,  554;  Waite  v.  O'Neil,  76  Fed.,  408,  22 
0.  C.  A.,  248,  34  L.  R.  A.,  550. 

In  all  the  foregoing  authorities  except  the  three  last 
cited  it  appeared  that  the  property  rented  was  a  room  or 
apartment  in  a  building  or  a  cellar,  or  some  part  of  the 
building  as  distinguished  from  the  whole  building.  In 
this  class  of  cases  the  authorities  are  practically  uni- 
form that  the  destruction  of  the  building  brings  the  in- 
terest of  the  lessee  to  an  end.  The  reason  given  is  that 
the  lease  of  such  a  portion  of  a  building  does  not  carry 
with  it  any  interest  in  the  land.  The  whole  subject  is 
discussed  luminously  and  with  great  learning  in  the  case 
of  McMillan  v.  Solomon,  supra.  No  different  doctrine 
is  taught  in  volume  2,  Taylor's  Landlord  &  Tenant,  sec- 
tion 520,  referred  to  by  counsel. 

The  current  of  authority  is  almost  without  exception 
that,  where  a  building  is  rented  without  any  language 
indicating  that  only  the  building  itself  is  leased,  as  disr 
tinguished  from  the  subjacent  land,  both  the  building 
and  the  land  pass  under  the  lease,  and  a  destruction  of 
the  building  will  not  end  the  lease^  but  that 
the    lease    will    continue  to    the    end  .  of    the    term, 
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and*  the  lessee  is  liable  for  the  rent  up  to 
the  expiration  of  such  term.  Banks  v.  White,  1  Sneed^ 
613;  Hibbard  v.  Newman,  2  Bast.,  285;  McNairy  v. 
Hick^,  3  Baxt.,  378.  And  see  Hicks  v.  Parham,  3  Hayw. 
225,  9  Am.  Dec.,  745.  The  same  doctrine  is  recognized 
in  Waite  v.  O^Neil,  supra,  cited  by  defendants  in  error. 
In  the  case  of  Wattles  v.  South  Omaha  Ice  &  Coal  Com- 
pany, supra,  cited  by  defendants  in  error,  it  is  admitted 
that  the  foregoing  is  practically  the  universal  doctrine 
under  the  common  law,  but  that  case  declines  to  follow 
it.  The  note- to  McMillan  v.  Solomon,  supra,  recc^nizes 
that  such  is  almost  the  universal  doctrine.  Indeed,  the 
current  of  authority  is  so  strong  that  it  is  useless  to  cite 
authorities  upon  the  subject.  Of  course,  if  the  prop- 
erty itself  is  destroyed,  as  in  the  case  of  a  landing 
{Waite  V.  O^Neil,  supra),  the  tenancy  would  cease.  The 
subject  of  the  lease  in  that  case  was  a  landing  on  the 
Mississippi  river.  The  landing  was  washed  away  by  a 
change  in  the  current  of  the  river,  and  the  court  held 
that  the  tenancy  thereupon  ceased.  In  Chesebrough  v. 
Pitigree,  supra,  the  question  involved  in  the  case  was  to 
some  extent  discussed,  but  the  case  went  oflf  upon 
another  ground. 

Assuming  it  to  be  settled,  then,  that  in  the  present  case 
the  two  interests  referred  to  still  existed,  we  pass  to  the 
next  proposition — that  the  reversioner  and  the  tenant 
each  had  a  right  of  action  for  the  injury  to  which  he  was 
subjected  by  the  fire. 

The  recognized  doctrine  is  that  a  tenanty  in  the  ab- 
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sence  of  a  covenant  to  the  contrary,  is  liable  to  the  land- 
lord for  waste,  by  whomsoever  committed.  "If  the  law 
were  not  so,"  said  Lord  Mansfield  in  Attersol  v.  Stevens, 
ITaunt.,  202,  "there  would  be  no  protection  to  a  lessor 
where  he  lives  at  a  distance  from  his  estate.  This  is  not 
the  case  of  a  sack  full  of  earth  stolen  by  night,  but  many 
hands  and  carts  must  be  employed,  and  the  tenant  must 
necessarily  know  it.  When  the  lessor  comes  to  see  his 
estate,  and  finds  the  soil  gone,  it  is  impossible  that  he 
should  know  who  took  it.  Suppose,  on  a  covenant  not 
to  take  brick  earth,  the  lessor  sues,  finding  a  quantity 
gone.  Is  it  an  answer  to  say :  'I  did  not  take  it ;  a 
stranger — sl  beggar — took  it ;  resort  to  him?'  The  law 
authorizes  thef  tenant  to  use  force  in  order  to  resist  the 
taking,  and,  ff  that  force  is  resisted  by  force,  the  law  will 
not  presume  that  the  law  is  so  feeble  as  not  instantly  to 
repel  it  and  prevail."  In  view  of  this  principle,  it 
seems  to  have  been  held  in  Austin  v.  Hudson  River  R. 
Co.,  25  N.  Y.,  334,  that  the  tenant  could  sue  for  the  whole 
injury  done  to  the  premises,  and  that  the  recourse  of  the 
landlord  would  be  upon  him.  The  more  reasonable 
view,  however,  seems  to  have  been  adopted  in  Wood  v. 
Oriffin,  46  N.  H.,  231,  that,  while  the  tenant  could  sue  to 
recover  damages  for  injury  to  his  own  interest,  he  could 
not  recover  for  injury  done  to  the  reversioner,  unless  it 
should  appear  that  he  had  paid  the  landlord  or  rever- 
sioner such  damages.  See,  also,  California  Dry  Dock 
Company  v.  Armstrong  (C.  C),  17  Fed.,  216. 
The  weight  of  authority  seems  to  be  that  each  piay  sue 
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to  recover  for  the  injury  done  to  his  estate  in  the  prem- 
ises, which  may  be  the  subject  of  the  controversy.  In 
Sherman  v.  Fall  River  Iron  Works  Co.,  2  Allen,  524,  79 
Am.  Dec.,  799,  it  was  held  that  a  lessee  might  maintain 
an  action  for  a  nuisance  to  the  real  estate  which  he  oc- 
cupied, which  was  injurious  to  his  possessory  interest; 
while  the  landlord  must  bring  an  action  fop.an  injury  to 
the  reversion.  In  Getz  v.  Philadelphia  &  Reading  Ry., 
105  Pa.,  547,  the  supreme  court  of  Pennsylvania  held 
that  lessees  of  property  from  year  to  year  were  entitled 
to  recover  damages  to  their  leasehold  interest  when  the 
property  was  damaged  or  taken  by  a  railroad  company. 
In  Crowell  v.  New  Orleans,  etc.,  Ry.,  61  Miss.,  631,  it  ap- 
peaiped  that  the  owner  of  realty  gave  the  defendant  rail- 
way company  a  right  of  way  across  land  in  possession 
of  the  tenant  The  tenant  sued  the  railroad  company 
for  trespassing.  The  supreme  court  of  Mississippi  held 
that,  inasmuch  as  the  owner  of  the  land  had  leased  it  to 
the  tenant  for  a  year,  the  latter  was  the  owner  of  the 
term,  and  it  was  thereafter  not  within  the  power  of  the 
landlord  to  confer  upon  the  railroad  company  the  right 
to  contract  its  road  on  the  land  during  the  term ;  that 
the  landlord  could  confer  no  right  which  he  himself 
could  not  exercise  over  the  premises;  that  he  himself 
would  have  been  a  trespasser  if  he  had  done  the  acts 
complained  of — that  is,  had  built  the  roadbed  of  a  rail- 
road track  across  the  land ;  and  that  the  company,  act- 
ing under  his  authority  only,  was  not  protected  by  it 
from  a  recovery  by  the  tenant  for  the  injury  inflicted. 
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In  Sutherland  on  Damages  it  is  said :  ^^The  same  act 
may  be  injurious  to  several  persons  having  diflferent  in- 
terests— to  the  person  having  a  limited  estate  in  posses- 
sion,  and  the  person  or  persons  having  the  fee  subject  to 
that  possessory  title.  The  owner  of  the  reversionary  or 
expectant  estate  has  no  claim  for  damages  where  a 
wrong  affects  only  its  present  enjoyment,  and  when  it 
affects  the  value  of  the  whole  estate  in  possession  and  in 
expectancy  lie  has  no  claim  for  damage  except  for  the 
injury  to  the  inheritance."  Vol.  4,  section  1033  (3  Ed.). 

In  Attersol  v.  Stevens,  supra,  it  was  said,  per  Cham- 
bre,  J.  (page  194) :  "Where  different  persons  have  dis- 
tinct rights  in  the  subject  of  trespass,  the  compensation 
must  be  to  each  in  proportion  to  the  injury  he  has  re- 
ceived. One  of  them  cannot  claim  that  part  of  the  com- 
pensation which  belongs  to  the  other,  nor  can  the  satis- 
faction made  to  one  be  a  bar  to  an  action  brought  by 
another.  It  can  hardly  be  necessary  to  cite  cases  upQU 
this  point."  In  our  own  case  of  Colcough  v.  Railway,  it 
appeared  that  the  defendant  railway  company  had  ap- 
propriated certain  lands  for  its  right  of  way,  which  were 
leased  for  a  term  of  years  to  the  plaintiff.  The  charter 
provided  that,  when  property  should  be  taken  by  the 
company  for  railroad  purposes,  the  ^owner*  should  be 
compensated.  The  defendant  insisted  that  only  the  owner 
of  the  fee  could  recover,  but  the  court  held  that  the 
lessee  or  the  owner  of  any  interest  might  recover  for  the 
loss  of  damage  to  his  particular  estate.  Speaking  to 
this  matter,  the  court  said :    "It  would  seem  in  such 
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cases  that  persons  vested  with  the  several  interests 
which  constitute  the  entire  estate  might  join  in  a  pro- 
ceeding under  the  statute  to  obtain  compensation,  or  as 
they  have  several  interests,  proceed  separately.  In 
either  mode  or  proceeding,  however,  compensation  for 
the  entire  damage  must  be  apportioned  according  to 
their  respective  interests."  2  Head,  171. 

In  Jordan  v.  Benwood  the  supreme  court  of  West  Vir- 
ginia had  a  case  under  examination  wherein  it  appeared 
there  was  a  life  estate  and  a  remainder  interest.  The 
suit  was  brought  by  the  remainderman  for  injury  to  the 
property.  It  did  not  appear  that  any  deduction  had  been 
made  in  the  damages  for  the  amount  of  injury  suffered 
by  the  holder  of  the  life  estata  The  court  announced 
the  following  doctrine,  viz :  That,  if  there  be  a  tenant 
for  years  or  life  in  actual  possession,  he  can  sue  for  any 
trespass  affecting  his  immediate  residential  interest  and 
the  reversioner  or  remainderman,  if  the  act  does  a  per- 
manent injury  to  the  inheritance^  may  sue  as  to  that,  but 
that  they  are  separate  claims ;  that  where  the  injury  is  of 
a  permanent  nature,  deteriorating  the  market  value  of 
the  property,  so  that,  if  the  remainderman  or  reversioner 
were  to  sell,  it  would  bring  less  money  in  the  market, 
there  is  damage  to  the  reversion  or  remainder,  for  which 
the  reversioner  or  remainderman  may  sue ;  that  where 
the  same  act  aflfects  both  the  limited  estate  and  remain- 
ing fee,  damages  are  apportionable  between  the  tenant 
of  the  particular  estate  and  the  owner  of  the  fee;  that 
the  particular  tenant  recovers  for  damage  only  to  pres- 
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ent  enjoyment  covering  the  entire  term,  if  it  affects  the 
entire  term,  and  the  remainderman  or  reversioner  only 
for  damage  to  the  remainder-  or  reversion.  "This  dis- 
crimination of  right  between  the  two  is  plain  in  the  law 
books,''  continues  the  court,  "and  must  be  carried  out  in 
practice.  How?  Books  do  not  just  say,  but  they  say, 
as  reason  says,  that  damage  to  the  reversion  or  remain- 
der is  the  amount  that  estate  is  diminished  in 
value.  •  .  .  But  that  is  only  the  market  value  of  the 
remainder  after  the  end  of  the  particular  estate,  and  it 
is  difficult  to  get  at  that,  uhless  we  ask  the  market  value 
of  the  property  before  and  after  the  injury,  r^ardless  of 
the  two  estates,  and  then  seek  the  value  of  the  estate  for 
years  or  for  life  on  the  basis  of  the  annual  rental  value 
multiplied  by  the  number  of  years  remaining  of  the 
term  of  years,  or  by  the  number  based  on  the  expectation 
of  life  of  the  life  tenant.''  26  S.  E.,  266,  36  L.  R.  A.,  519, 
57  Am.  St  Rep.,  859. 

Applying  these  principles,  it  is  clear  that  the  circuit 
judge  committed  error  in  instructing  the  jury  that  they 
should  allow  to  the  defendant  in  error  the  whole  value 
of  the  mill  and  equipment,  making  no  account  of  the 
value  of  the  leasehold  interest  This  value  should  have 
been  proven,  and  the  jury  should  have  been  instructed 
by  the  court  to  deduct  it  from  the  total  valuation  of 
the  mill. 

For  this  error  the  judgment  of  the  court  below  must 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 
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M.  O.  Box^  Administrator,  v.  T.  L.  Lanieb^  Administra- 
tor. 

\Nashville.    December  Term,  1903.  Y 

1.  INSUBAlffCE.  Life  policy  payable  upon  contingency  to  as- 
•ured's  ezecutore,  administrators,  or  assigns,  is  assignable  to 
extent  of  interest  * 

Where  a  policy  of  life  insurance  is  payable  to  the  assured's  wife 
should  she  surviye  him,  otherwise  to  his  executors,  administra- 
tors, or  assigns,  he  has  the  absolute  control  over  the  policy  to 
the  extent  of  his  contingent  interest  In  the  policy  which  he 
may  assign.    {Post,  pp.  400-402.) 

Cases  cited  and  approved:  Williams  y.  Corson,  2  Tenn.  Chy., 
269;  Rawson  y.  Jones,  62  Ga.,  458;  Swift  y.  Association,  96 
111.,  309;  Pilcher  y.  Insurance  Co.,  33  La.  Ann.,  322;  Insurance 
Co.  y.  Flack,  3  Md.,  341;  Winchester  y.  Stebbins,  16  Gray 
(Mass.),  52;  Wason  y.  Colbum,  99  Mass.,  342;  Insurance  Co.  y. 
Ryan,  8  Mo.  App.,  535;  Edington  y.  Insurance  Co.,  13  Hun,  543. 

2.  SAMB.  Same.  Parol  assignment  of  policy  to  wife  divesting 
husband  of  contingent  interest;  so  upon  her  death,  he  takes  as 
husband,  and  not  under  policy. 

Where  a  policy  of  life  insurance,  payable  to  the  assured's  wife 
should  she  suryiye  him,  otherwise  to  his  executors,  administra- 
tors, or  assigns,  is  by  the  assured  deliyered  to  his  wife,  with 
the  intention  that  she  should  keep  it  aliye  by  paying  the  pre- 
miums on  it,  and  that  it  should  belong  to  her,  there  is  a  yalid 
parol  assignment  to  her  diyestlng  him  of  all  contingent  interest 
in  it,  and  yesting  this  interest  in  her,  giying  her  the  absolute 
and  entire  interest  in  the  policy,  so  that  upon  her  death  leay- 
ing  him  suryiying,  he  would  take,  not  under  the  terms  of  the 
policy,  but  by  yirtue  of  his  right  as  suryiying  husband.  (Post, 
pp.  402-403.) 
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Cases  cited  and  approved:  Chapman  v.  Mcllwrath,  77  Mo.  38; 
Leinkauf  v.  Caiman,  110  N.  Y.,  50;  Thompson  v.  Emefy,  27  N. 
H.,  269;  Neve  y.  Insurance  Co.,  2  McMul.  (S.  C.)*  237;  Marcus 
V.  Insurance  Co.,  68  N.  Y.,  625;  Jones  v.  Gibbons,  9  Vesey,  407. 

8.  HUSBAND  AND  WIFB.  Husband's  right  to  wife's  choses 
in  action  by  surrivorship  rests  on  common  law,  and  not 
statute. 
The  right  of  the  husband  to  the  choses  in  action  of  the  wife  by 
reason  of  his  survivorship  rests  upon  a  rule  of  the  common  law 
of  this  State,  and  not  upon  any  statutory  enactment.  {Post, 
p.  403.) 

4.  SAME.    Same.    Husband  feloniously  killing  wife  cannot  take 
her  choses  in  action,  nor  can  his  representatives  hold  same. 

The  rule  of  the  common  law  by  which  the  surviving  husband 
becomes  the  owner  of  his  predeceased  wife's  choses  in  action 
does  not  apply,  where  he  makes  himself  the  survivor  by  felo- 
niously taking  her  life;  and,  therefore,  in  such  case,  his  legal 
representatives  cannot  hold,  as  against  her  legal  representa- 
tives, the  proceeds  of  a  life  policy  owned  by  her,  though  col- 
lected from  the  insurance  company  by  his  representatives. 
(Post,  pp,  403-413.) 

Cases  cited  and  approved:  Jacobs  v.  State,  3  Hum.,  493;  Burt 
V.  Insurance  Co.,  187  U.  S.,  362;  Society  v.  Bolland,  Fauntleroy's 
Case,  4  Blye,  N.  R.,  194-211;  Riggs  v.  Palmer,  115  N.  Y.,  506; 
Woodman  v.  Pitman,  79  Me.,  456;  Cleaver  v.  Associaion,  L.  R., 
19  B.  Div.,  147. 

Cases  cited  and  distinguished:  Owens  v.  Owens,  100  N.  C,  240; 
Deem  v.  Milliken,  6  Ohio  Cir.  Ct.  R.,  357,  affirmed  in  53  Ohio 
St.,  668;  Shellenberger  v.  Ransom,  41  Neb.,  631;  Carpenter's 
Estate,  170  Pa.,  203. 

5.  SAICB.    Same.    And  question  of  forfeiture  provided  against 
in  constitution  does  not  arise. 

Where  the  husband   feloniously  kills   his  wife,   he   acquires   no 
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estate  In  her  choses  In  action,  and  therefore  has  nothing  to  for- 
feit in  it,  and  the  question  of  forfeiture  provided  against  by 
the  constitutional  provision  that  "no  conviction  shall  work  cor- 
ruption of  blood  or  forfeiture  of  estate"  does  not  arise.  (Font^ 
p.  413.) 

Constitution  cited:     Art.  1,  sec.  12. 

6.  8AMB.  Same.  Same.  In  which,  party's  possession  the  funds 
are  when  suit  is  instituted  is  immaterial. 

The  fact  that  the  proceeds  of  the  policy  of  insurance  owned  by 
the  deceased  wife  were  in  the  hands  of  the  administrator  of  ' 
the  husband  who  had  feloniously  killed  her  does  not  enter  into 
the  consideration  and  determination  of  the  questions  involved, 
for  it  is  regarded  and  treated  as  immaterial,  where  the  funds* 
were  at  the  time  of  the  institution  of  the  suit.  i^Fo^t,  pp.  406, 
413-414.) 

7.  COU&TOF  CHAHCEBY  APPEALS.  Finding  that  man  was 
"desperate"  is  not  a  finding  that  he  was  * 'insane." 

The  finding  by  the  court  of  chancery  appeals  that  one  was  "des- 
perate" when  he  killed  another  is  not  a  finding  or  inference 
drawn  from  the  evidence  in  the  case  that  he  was  "insane"  at 
the  time  of  the  murder.    (Post,  p.  415.) 

8.  CONSTITUTIONAL  LAW.  Provision  against  corruption  of 
blood  or  forfeiture  of  estate  does  not  involve  devolution  of 
property. 

The  constitutional  provision  that  "no  conviction  shall  work  cor- 
ruption of  blood  or  forfeiture  of  estate"  has  no  connection 
whatever  with  the  devolution  of  property.    (Post,  pp.  415-416.) 

Constitution  cited:     Art.  1,  sec.  12. 

0.    SAKE.    Provision  against  attednder  in  federal  constitution 

does  not  involve  devolution  of  property. 

The  provision  in  the  constitution  of  the  United  States   (art.  1, 

sees.  9  and  10)  prohibiting  bills  of  attainder  does  not  apply  so 

as  to  allow  the  surviving  husband  to  take  the  choses  in  action 
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of  his  predeceased  wife,  where  he  made  himself  the  sttryivor  hy 
feloniously  taking  her  life.    {Post,  p.  416.) 

Constitution  of  the  United  States  cited:    Art  1,  sees.  9  and  10. 

10.  B80HEAT.  None  where  husband  is  incapacitated  to  take 
wife's  choses  in  action  because  he  killed  her. 

Where  the  surviving  husband  is  incapacitated  to  take  the  choses 
in  action  of  his  predeceased  wife,  because  of  his  feloniously 
killing  her,  there  is  no  escheat  of  the  property  to  the  State, 
but  it  rests  in  her  administrator.    {Post,  p.  417.) 

11.  HUSBAND  AND  WIFB.  Choses  in  action  of  deceased  wife  go 
to  her  children  where  the  husband  incapacitated  himself  to 
take  same  by  killing  her. 

*  Where  the  surviving  husband  made  himself  the  survivor  by  felo- 
niously killing  his  wife,  and  thus  incapacitated  himself  to  take 
her  choses  in  action,  the  proceeds  thereof  should,  as  a  matter 
of  right,  as  well  as  of  sound  public  policy,  pass  to  those  of  her 
blood  who  stood  in  closest  relationship  with  her  at  the  time 
of  her  death,  to  wit,  her  children.    {Post,  pp.  417-418.) 

19.  BTATUTBS.  Bnglish  and  North  Carolina  as  well  as 
Tennessee  statutes  repealed  by  Code  of  1858. 

All  prior  public  and  general  statutes,  whether  English  or  statutes 
passed  in  this  State,  or  brought  into  it  from  North  Carolina, 
were  in  effect  repealed  by  the  Code  of  1858.    {Post,  pp.  416-417.) 

Code  cited  and  construed:  Sec.  68  (S.);  sec.  42  (M.  ft  V.);  sec. 
41  (T.  ft  S.  and  1858). 

Case  cited  and  approved:    State  v.  Miller,  11  Lea,  620. 


FROM  HUMPHREYS. 


Appeal  from  the  Chancery  Court  of  Humphr^s  Coun- 
ty—J*  W.  Stout^  Chancellop. 
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H.  C.  Cabtbe  and  B.  R.  Thomas,  for  Box. 

RoBBBT  T.  Shannon^  John  R  Shannon,  J.  E.  Tubb, 
and  JNO.  B.  Bowmain,  for  Lanier. 


Mb.  Chief  JusncB  Beabd  delivered  the  opinion  of  the 
Court. 

This  is  a  contest  between  complainant,  as  administra- 
tor of  Mrs.  Bettie  W.  Justice,  deceased,  and  the  defend- 
ant, who  is  administrator  of  her  late  husband,  A.  E.  Jus- 
tice, over  the  proceeds  of  an  insurance  policy  upon  the 
life  of  the  husband.  These  proceeds  were  paid  over  to 
the  defendant  administrator  upon  an  agreement  between 
him  and  the  complainant  that  this  was  to  be  without 
prejudice  to  the  rights  of  the  latter,  and  that  they  were 
to  be  held  by  him  to  await  the  determination  of  this 
suit 

The  facts  out  of  which  this  controversy  grows  are  that 
on  the  eighth  of  February,  1900 — about  two  years  after 
the  marriage  of  the  two  deceased  parties— the  husband 
obtained  au  insurance  policy  on  his  life  in  the  sum  of 
$10,000,  which  was  made  "payable  to  the  wife  of  the  as- 
sured should  she  survive ;  otherwise  to  his  executors,  ad- 
ministrators, w  assigns."  Immediately  after  its  is- 
suance the  husband  delivered  the  policy  to  his  wife,  with 
the  statement  that  it  was  her  policy,  and  that  she  must 
pay  the  premiums  accruing  on  it.  This  was  done  by  her, 
so  that  out  of  her  own  estate  all  of  the  premiums  were 
paid  by  her  and  the  policy  from  the  time  it  was  so  de- 
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delivered  to  her  until  her  death  was  in  her  possession 
and  under  her  exclusive  control. 

The  court  of  chancery  appeals  finds  that  the  assured 
took  out  this  policy  for  the  benefit  of  his  wife  in  view 
of  her  means  received  and  used  by  him,  and  "with  the  in- 
tention that  she  should  keep  it  alive,  .  .  .  and  that 
it  should  belong  to  her,"  As  confirmatory  of  the  pur- 
pose of  the  husband,  both  with  regard  to  the  issuance 
and  delivery  of  the  policy  to  the  wife,  that  court  finds 
that  the  husband  on  different  occasions  and  to  different 
parties  said  that  it  belonged  to  his  wife,  and  that  these 
declarations,  "coupled  with  the  delivery  to  and  the  pay- 
ment of  all  premiums  by  her  at  his  request,  clearly  indi- 
cated an  assignment  by  him  of  the  policy  to  her ;  so  as, 
under  our  authorities,  to  constitute  it  thereafter  her 
separate  estate.^' 

Subsequently  to  these  transactions,  to  wit,  in  May 
1902,  so  obnoxious  had  the  husband  by  reason  of  his  con- 
duct,  become  to  his  wife,  she  filed  in  the  chancery  court 
of  Humphreys  county,  in  this  State,  a  bill  for  divorce,  al- 
leging as  ground  therefor  cruel  and  inhuman  treatment, 
drunkenness,  and  unfaithfulness  to  his  marriage  vows. 
It  was  also  averred  by  her  that  he  had  squandered  large 
sums  of  money  belonging  to  her  estate  in  immoral  dissi- 
pation, and  an  injunction  was  prayed  restraining  him 
from  disposing  of  certain  property  of  which  he  had  then 
possession,  and  also  from  coming  to  her  home,  or  in  any 
way  interfering  with  her. 

This  bill  was  filed  during  the  temporary  absence  of 
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the  husband  from  the  town  of  Waverly,  where  the  par- 
ties resided.     On  his  return,  and'  after  the  service  of 
process,  he  made  ineffectual  efforts  at  a  reconciliation 
with  his  wife.     Disappointed  in  these  efforts,  on  the  19th 
of  May,  1902,  having  armed  himself  with  a  pistol,  he  en 
tered  a  place  of  concealment  near  the  home  of  his  wife 
where  he  remained  until  he  saw  her  come  out,  when 
rushing  upon  her,  he  shot  her  to  death,  and  then  turn 
ing  the  pistol  upon  himself,  he  inflicted  a  mortal  wound 
from  the  effect  of  which  he  died  some  four  hours  later. 

Upon  this  state  of  facts  the  present  controversy  arises. 
The  complainant,  for  the  estate  of  Mrs.  Justice,  insists 
that  the  policy  in  question  was  a  right  existing  in  his  in- 
testate  at  the  time  of  her  death,  and  that  while,  under 
ordinary  or  normal  conditions,  it  would  have  vested  in 
her  husband  surviving  jure  mariti,  jet,  inasmuch  as  the 
survivorship  was  brought  about  by  his  felonious  act,  his 
estate  will  not  be  permitted  to  make  profit  out  of  it, 
but  the  policy  or  its  proceeds  will  be  preserved  to  the 
representative  of  her  estate  for  the  benefit  of  her  chil- 
dren, who  are  her  distributees. 

On  the  other  hand,  it  is  contended  by  the  defendant 
that  the  representative  of  the  husband  had,  by  the  words 
of  the  policy,  a  fixed  right  in  the  same,  defeasible  only 
upon  the  wife  surviving  and,  if  this  is  not  so  then  the 
iiusband^s  right  accrued  to  him  jure  mariti,  and  that  this 
right  should  not  be  forfeited  by  the  murder  of  his  wife. 

Before  considering  these  respective  contentions,  it  is 
proper  to  arrive  at  a  true  interpretation  of  the  policy 
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with  the  view  of  ascertaining  the  respective  rights  of 
these  parties  at  the  time  of  the  commission  of  the  felony 
in  question.  As  has  already  been  stated^  the  policy  was 
upon  the  life  of  the  husband,  payable  to  the  wife  upon 
condition  that  she  outlived  him ;  in  other  words,  the 
title  to  the  proceeds  of  the  policy,  if  kept  alive  by  the 
payment  of  the  premiums,  would  have  been  the  property 
of  the  wife  in  the  event  she  outlived  her  husband.  The 
right  was  defeasible  alone  upon  her  dying  first.  It  was 
only  upon  the  happening  of  this  contingency  that  either 
he  or  his  assigns  or  representatives  would  be  entitled 
to  those  proceeds.  It  is  insisted,  however,  that  no  inter- 
est by  the  terms  of  the  policy  accrued  to  the  husband,  but 
that  his  administrators  or  executors,  as  a  special  class, 
were  to  take  in  the  event  the  contingency  happened  in 
the  interest  of  his  estate,  but  independent  of  him.  This 
contention,  we  think,  is  unsound. 

Mr.  Biddle,  in  volume  1,  section  287,  of  his  work  on 
Insurance,  says:  "Usually  a  policy  taken  by  the  in- 
sured payable  to  the  insured's  heirs,  administrators,  and 
assigns  goes  to  the  estate  of  the  insured,  and,  of  course, 
may  be  assigned  by  him  in  his  lifetime."  In  support  of 
this  context  the  author  cites  the  following  cases  which 
more  or  less  go  to  sustain  it :  Rawson  v.  Jones ^  52  Ga., 
458 ;  Stdft  v.  Rwtj.  Passenger,  etc.,  Ass\  96  111.,  309 ; 
Pilcher  v.  N.  Y.  lAfe  Ins.  Co.,  33  La-  Ann.,  322 ;  New 
York  Life  Ins.  Co.  v.  Flack,  3  Md.,  341,  56  Am.  Dec., 
742;  Winchester  v.  Stehhins,  16  Gray  (Mass.),  52;  Wor 
son  V.  Colhurn,  99  Mass.,  342;  Conn.  Mut.  Life  Ins.  Co. 
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V.  Ryan,  8  Mo.  App.,  535 ;  Edington  v.  Aetna  Life  Ins. 
Co.,  13  Hun,  543 ;  Williams  v.  Corson,  2  Tenn.  Ch.,  269. 
In  Mutual  IJfe  Insurance  Company  v.  Armstrong, 
117  U.  S.,  591,  6  Sup.  Ct.,  877,  29  L.  Ed.,  997,  it  seems 
that  an  endowment  policy  was  issued  upon  the  life  of 
one  Armstrong,  in  which  it  was  agreed  that  the  com- 
pany should  pay  to  the  assured  or  his  assigns,  on  the 
eighth  of  December,  1897,  or  if  he  should  die  before  that 
time,  to  his  legal  representatives,  the  amount  of  the 
policy.  It  was  issued  at  the  instance  of  one  Hunter, 
who  paid  the  premium  upon  it,  and  took  an  assignment 
thereof  from  the  assured.  Soon  after  its  issuance,  Arm- 
strong was  murdered.  Suspicion  falling  upon  the  as- 
signee. Hunter,  as  the  pei*petrator  of  the  murder,  he  was 
indicted  and  convicted.  Subsequently  he  was  hung. 
The  administratrix  of  Armstrong  instituted  suit  upon 
the  policy.  Upon  the  trial  of  the  case,  upon  the  assump- 
tion that  the  insurance  money  was  payable,  in  case  that 
death  occurred  before  the  expiration  of  the  endowment 
term,  to  the  legal  representatives  of  the  assured,  and 
that  the  policy  was  not  assignable  by  him,  certain  evi- 
dence was  rejected  by  the  court,  and  its  action  in  that 
respect  was  assigned  as  error  in  the  supreme  court  of 
the  United  States.  With  regard  to  this  that  court  said : 
"The  ruling  cannot  be  upheld.  The  position  that  the 
assignment  did  not  take  effect  because  the  assured  died 
before  the  expiration  of  the  policy  is  untenable.  The 
provision  for  payment  in  such  case  to  his  legal  repre- 
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sentatives^was  intended  to  meet  the  contingency  of  his 
dying  without  having  disposed  of  his  interest,  and  not 

to  limit  his  power  over  the  contract  during  his  life,  and 

pass  the  insurance  to  those  who  should  represent  him 

after  his  death." 

We  think,  upon  the  authorities,  there  can  be  no  doubt 
of  the  absolute  control  of  the  assured  over  this  policy  to 
the  extent,  at  least,  of  the  contingent  interest  which  he 
had  in  it.  and  that  an  assignment  made  by  him,  or  a  dis- 
position of  it  by  his  will,  would  convey  to  his  assignee 
or  to  his  legatee  whatever  interest  might  accrue  to  him 
from  this  policy;  and  we  are  further  satisfied  that  his 
assignment  by  parol  of  the  policy  to  his  wife  divested 
him  of  all  contingent  interest  in  it,  and  vested  this  in- 
terest, in  addition  to  that  she  already  had  by  its  terms, 
in  his  wife,  and  that  upon  her  death  leaving  him  surviv- 
ing he  would  take,  not  under  the  terms  of  the  policy, 
but  by  virtue  of  his  right  as  surviving  husband. 

That  a  parol  assignment  accompanied  by  delivery  of 
the  policy  to  the  wife  was  sufficient  to  vest  her  with  the 
sole  interest  in  this  .policy  is  settled  by  the  authorities- ' 
In  Chapman  v.  M ell  wrath,  77  Mo.,  38,  46  Am.  Rep.,  1, 
it  appi*ars  that  the  policy  was  made  payable  to  the  as- 
sured, his  executors  or  his  assigns.  After  his  marriage 
he  said  to  his  wife  that  it  was  taken  out  for  her  benefit, 
and  ho  delivered  it  to  her,  saying  that  it  was  his  purpose 
to  vest  her  with  the  title,  to  her  sole  and  separate  use. 
After  this  delivery  it  was  kept  by  the  wife  in  her  pos^ 
session  until  her  husband's  death.     In  a  contest  between 
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the  creditors  of  the  husband  and  the  widow  it  was  held 
that  this  was  a  good  assignment. 

m 

Mr.  Phillips,  in  volume  1  of  his  work  on  Insurance 
(4  Ed.),  sec.  880,  says:  "Policies  are  usually  as- 
signed in  writing,  but  a  mere  verbal  assignment  and  de- 
livery of  the  policy  gives  to  the  assignee  an  equitable 
right  to  the  process  where  the  policy  itself  contains  no 
provision  to  the  contrary."  To  the  same  effect  is  Bliss 
on  Life  Insurance,  546.  Many  cases  may  be  found  an- 
nouncing the  same  doctrine  not  only  with  regard  to 
policies  of  insurance,  but  also  as  to  other  choses  in  ac- 
tion, among  which  are :  Leinkauf  v.  Caiman^  110  N.  Y,, 
50,  17  N.  E.,  389 ;  Thompson  v.  E7n€ry,  27  N.  H.,  269 ; 
Neve  V.  Charleston  Ins.  Co,,  2  McMul.  ( S.  C. ) ,  237  ; 
Marcus  v.  St.  Louis  Mut.  lAfe  Ins.  Co.,  68  N.  Y.,  625 ; 
Jones  V.  Oihhons,  9  Vesey,  407. 

So  it  is  we  are  satisfied  that  after  this  parol  assign- 
ment of  the  husband  to  his  wife,  supplementing  as  it 
did  the  provision  of  the  policy  which  made  the  proceeds 
primarily  payable  to  her  in  the  event  she  outlived  her 
husband,  that  it  stood  at  the  time  of  her  murder  exactly 
as  if  it  had  provided  originally  that  it  should  be  payable 
to  her  unconditionally  upon  her  husband's  death,  and 
that  whatever  right  or  interest  accrued  thereafter  to 
him  ^vas  as  surviving  husband. 

The  right  of  the  husband  to  the  choses  in  action  of 
the  wife  by  reason  of  his  survivorship  rests  upon  a  rule 
of  the  common  law  of  this  State,  and  not  upon  any 
statutory  enactment.     It  is  impossible  to  concede,  how- 
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'  ever,  that  the  common  law  ever  contemplated  that  this 
rule  was  to  be  applied  in  favor  of  her  liusband  who 
makes  himself  a  survivor  by  the  felonious  homicide  of 
his  wife.  If,  instead  of  paying  the  policy,  the  insurance 
company  had  resisted,  and  the  husband  or  his  represen-. 
tatives  were  undertaking  to  enforce  payment  upon  the 
ground  that  the  contract  did  not  provide  for  a  forfeiture 
of  his  rights  on  account  of  his  felonious  act,  there  can 
be  no  doubt  upon  reason  and  authority  that  his  or  their 
contention  could  not  be  maintained. 

In  the  recent  case  of  Burt  v.  Union  Central  Life  Ins. 
Co.,  187  U.  S.,  362,  23  Sup.  Ct.,  139,  47  L.  Ed.,  216,  a 
question  akin  to  the  one  just  stated  was  considered  and 
determined.  The  facts  of  the  case  were  that  a  policy 
was  issued  to  Wm.  E.  Burt  upon  his  own  life,  payable 
to  his  wife  if  living  at  the  time  of  his  death,  otherwise 
to  his  executors,  administrators,  or  assigns.  Subse- 
quently the  assured  was,  upon  indictment,  convicted  of 
the  murder  of  his  wife,  and  was  afterwards  hung  in 
pursuance  of  the  judgment  of  a  court  of  competent  ju- 
risdiction. 

During  the  lifetime  of  the  wife  one-half  interest  of 
this  policy  was  assigned  by  her  and  her  husband  to  the 
plaintiffs  in  the  action,  and  after  her  death  the  assured 
conveyed  to  the  same  parties  the  remaining  interest  in 
the  policy.  These  assigns  were  also  the  sole  heirs  of  the 
assured,  and  as  such  were  entitled  to  the  full  benefit  of 
the  policy,  and,  claiming  as  assigns  as  well  as  heirs,  they 
instituted  suit  upon  the  policy.    The  court    said  the 
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question  was,  "did  insurance  policies  insure  against 
crime?'*  The  court  added :  "The  researches  of  counsel 
have  found  but  one  case  directly  in  point.  Amicable 
Society  v.  Bolland,  decided  by  the  House  of  Lords  in 
1830,  reported  in  4th  Blye,  N.  R.,  194-211.  The  Lord 
Chancellor  delivering  the  opinion,  after  stating  the 
question,*  answered  it  in  the  following  brief  but  cogent 
words :  *It  appears  to  me  that  this  resolves  itself  into  a 
very  plain  and  simple  consideration.  Suppose  that  in 
the  policy  itself  this  risk  had  been  insured  against — that 
is,  that  the  party  insuring  had  agreed  to  pay  a  sum  of 
money  year  by  year  upon  condition  that  in  the  event  of 
his  committing  a  capital  felony,  and  being  tried,  con- 
victed, and  executed  for  this  felony,  his  assigns  shall 
receive  a  certain  sum  of  money — is  it  possible  that 
such  a  contract  could  be  sustained?  Is  it  not  void  upon 
the  plainest  principles  of  public  policy?  .  •  .  .  Now, 
if  a  policy  of  that  description,  with  such  a  form  of  con- 
dition inserted  in  it  in  express  terms,  cannot,  on 
grounds  of  public  policy,  be  sustained,  how  is  it  to  be 
contended  that  in  a  policy  expressed  in  such  terms  as 
the  present,  and  after  the  events  which  have  happened, 
that  we  can  sustain  such  a  claim?  Can  we,  in  consider- 
ing this  policy,  give  to  it  the  effect  of  that  insertion 
which,  if  expressed  in  terms,  would  have  rendered  the 
policy,  so  far  as  that  condition  went,  at  least  altogether 
voidr  " 

The  supreme  court  of  the  United  States,  in  an  opinion 
embodying  this  quotation  from  the  English  case,  and 
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after  a  review  of  the  authorities,  held  that  the  suit  of 
the  assignees  was  not  maintainable. 

It  is  true  in  the  present  case  that  the  insurance  com- 
pany made  no  contest,  but,  conceding  its  liability,  paid 
over  the  proceeds  of  the  policy,  and  they  await  the  de- 
termination of  this  suit  But  can  it  be  successfully  con- 
tended that  a  claim  resting  upon  a  felonious  act  which 
might  have  been  resisted  by  the  insurance  company  has 
acquired  more  virtue  when  it  is  now  asserted  by  the 
representative  of  the  murderer  to  the  proceeds  of  that 
policy?  Can  those  who  represent  the  husband,  who  first 
by  the  felonious  destruction  of  the  life  of  his  wife,  and 
then  as  a  felo  de  se  has  accelerated  the  maturity  of  the 
policy,  take  the  fruits  of  his  crime  under  the  doctrine 
of  jure  mariM  It  is  true  no  case  has  been  called  to 
our  attention  where  such  a  claim  has  been  either  as- 
serted or  repelled.  The  courts  have  been  called  on  to 
consider  cases  where  statutory  rights  have  been  insisted 
on  though  they  rested  on  the  felony  of  the  several  par- 
ties setting  them  up,  or  by  others  claiming  through 
them.  Rigg8  v.  Palmer,  115  N.  Y.,  506,  22  N.  E.,  188, 
5  L.  R.  A.,  340,  12  Am.  St.  Rep.,  819,  is  one  of  the  ear- 
liest of  the  cases  in  the  United  States  in  which  this  ques- 
tion was  considered,  and  by  a  majority  opinion  of  cer- 
tainly great  moral  force  it  was  held  that  the  intention 
of  the  l^islature  in  the  general  laws  passed  for  the 
devolution  of  property  by  will  or  descent  was  that  they 
should  not  operate  in  favor  of  one  who  murdered  his  an- 
cestor or  benefactor  in  order  speedily  to  come  into  pos- 
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session  of  his  estate,  either  as  devisee,  legatee,  or  heir  at 
law.  As  against  this  view,  however,  are  the  cases  of 
Owens  V.  Oivens,  100  N.  C,  240,  6  S.  E.,  794 ;  Deem  v. 
Milliken,  6  Ohio  Cir.  Ct.  R.,  357,  affirmed  in  53  Ohio  St., 
668,  44  N.  E.,  1134;  Shellenherger  v.  Ransom,  41  Neb., 
631,  59  N.  W.,  935,  25  L.  R.  A.,  564 ;  Carpenter's  Estate, 
170  Pa.,  203,  32  Ati.,  637,  29  L.  R.  A.,  145,  50  Am.  St. 
Rep.,  765. 

It  will  thus  be  seen  that  the  weight  of  judicial  au- 
thority is  against  the  holding  of  the  New  York  court, 
and  it  may  be  conceded  that  the  better  l^al  reasoning 
is  to  be  found  in  the  opinions  dissenting  from  the  views 
of  that  court.  We  do  not  think,  however,  that  any  of 
these  cases  meet  or  control  the  question  with  which  we 
are  now  dealing,  and  we  do  not  rely  upon  either  one  of 
theta  for  support  of  our  conclusion  in  this  case.  For  it 
may  be  true  that  it  would  be  a  stretch  of  judicial  au- 
thority to  hold  that  an  unambiguous  statute  providing 
a  line  of  devolution  of  property  should  be  interpreted  to 
mean  that  this  line  was  to  be  broken  upon  the  felonious 
homicide  of  the  ancestor  or  testator  by  the  one  next  in 
succession,  but  is  this  equally  true  as  to  one  who  rests 
his  claim  on  this  common-law  rule? 

It  is  universally  conceded  that  the  fundamental  prin- 
ciples of  the  common  law  are  unchangeable,  yet  the 
courts  recognize  the  necessity  of  flexibility  in  the  appli- 
cation of  old  rules  to  new  cases,  so  as  to  enable  them  to 
adopt  these  rules  "to  the  ever-varying  conditions  and 
emergencies  of  human  society."     Thus,  in  Woodman  v. 
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Pitmtm,  79  Me.,  456,  10  Atl.,  321,  1  Am.  St.  Bep.,  342, 
it  is  said :  "The  inexhaustible  and  ever-cianging  cam- 
plications  in  human  affairs  are  constantly  presenting 
new  questions  and  new  conditions  which  the  law  must 
provide  for  as  they  arise,  and  the  law  has  expansive  and 
adaptive  force  enough  to  respond  to  the  demands  thus 
made  of  it,  not  by  subverting,  but  by  framing  new  com- 
binations, and  making  new  applications  out  of  its  al- 
ready established  principles;  the  result  produced  being 
^only  the  new  corn  that  cometh  out  of  old  fields.' " 

This  court,  in  Jacob  v.  State,  3  Hum.,  493,  announces 
the  same  general  doctrine  in  these  words :  "The  com- 
mon law  of  the  country  will  never  be  entirely  station- 
ary, but  will  be  modified  and  extended  by  analogy,  con- 
struction, and  custom  so  as  to  embrace  new  relations 
springing  up  from  time  to  time  from  an  amelioration  or 
change  of  society.  The  present  common  -law  of  England 
is  as  dissimilar  from  that  of  Edward  III  as  is  the  pres- 
ent state  of  society.  And  we  apprehend  that  no  one 
could  be  found  to  contend  that  hundreds  of  principles 
which  have  in  modern  times  been  examined,  argued,  and 
determined  by  the  judges  are  not  principles  of  the  com- 
mon law  because  not  found  in  the  books  of  that  period. 
They  are  held  to  be  great  and  immutable  principles, 
which  have  slumbered  in  their  depositories  because  the 
occasion  which  called  for  their  exposition  had  not 
arisen.  The  common  law,  then,  is  not  like  a  statute, 
fixed  and  immutable,  but  by  positive  enactment,  except 
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where  a  principle  has  been  adjudged  as  the  rule  of  ac- 
tion." 

It  has  been  well  said  that  there  are  certain  general 
and  fundamental  majLims  of  the  common  law  which  con- 
trol laws  as  well  as  contracts.  Among  these  are :  "No 
one  shall  be  permitted  to  profit  by  his  own  fraud,  or  to 
take  advantage  of  his  own  wrong,  or  to  found  any  claim 
upon  his  own  iniquity,  or  to  acquire  property  by  his 
own  crime.  These  maxims  are  adopted  by  public  pol- 
icy, and  have  their  foundation  in  universal  law  admin- 
istered in  all  civilized  countries."  These  maxims  em- 
bodied in  the  common  law,  and  constituting  an  essential 
part  of  its  warp  and  woof,  are  found  announced  both  in 
text-books  and  in  reported  cases.  Without  their  recog- 
nition and  enforcement  by  the  courts,  their  judgments 
would  excite  the  indignation  of  all  rigM-thinking  peo- 
pla  The  first  of  these  maxims  is  applied  in  order  to 
prevent  one  from  taking  the  benefit  of  his  own  fraud. 
Why  should  not  the  last  be  enforced  so  as  to  forbid  a 
party  receiving  the  fruits  of  his  own  crime? 

The  last  of  these  maxims  cannot  be  reconciled  with 
the  rule  insisted  on  by  the  administrator  of  A.  E.  Jus- 
tice. This  rule,  he  insists,  gives  to  him  as  a  matter  of  law 
the  proceeds  of  this  policy.  Though  steeped  in  crime,  and 
without  reference  to  whether  the  prior  death  of  Mrs. 
Justice  came  naturally  or  was  the  result  of  the  felonious 
assault  of  her  husband,  yet  his  contention  is  that  the 
policy  with  its  proceeds  passed  jure  mariti  to  this  hus- 
band, and  upon  his  death  to  himself  as  the  legal  repre- 
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jsentative.  If  this  be  true,  it  lexically  follows  tlmt,  if  he 
had  killed  the  wife  for  the  purpose  of  setting  in  motion 
this  rule,  and  under  it  becoming  the  absolute  owner  of 
her  choses  in  action,  his  common-law  right  would  be 
enforced.  Such  a  result,  if  essential,  we  think  would  be 
a  reproach  to  the  jurisprudence  of  the  country,  and 
should  arouse  the  legislative  conscience  to  speedy  cor- 
rective l^islation. 

But  we  do  not  think  that  it  is  essential.  The  rule  in 
question,  though  statutory  in  England,  is  a  common-law 
rule  of  property  with  us,  administered  by  reason  of  the 
relation  of  husband  and  wife  and  of  the  respective  rights 
and  obligations  growing  out  of  this  relation.  Carried 
to  the  length  now  insisted  upon,  it  necessarily  encoun- 
ters, among  others,  the  fundamental  maxims  already 
referred  to  that  no  man  shall  found  a  claim  upon  his 
own  iniquity,  or  acquire  property  by  his  own  crime.  The 
rule  thus  contended  for  and  these  underlying  principles 
of  the  common  law  cannot  stand  together.  They  are  ut- 
terly irreconcilable  if  the  present  contention  is  sound. 
But  we  do  not  think  it  sound.  To  the  contrary,  we  are 
satisfied  that  the  rule  and  the.se  maxims  find  their  con- 
sistency in  the  flexibility  of  the  common  law  and  its 
power  of  adapting  itself  to  new  conditions  and  new 
cases.  The  present  is  one  calling  for  a  limitation  on 
the  rule  in  question,  to  wit,  that  it  shall  not  apply  where 
it  is  called  into  being  by  the  crime  of  the  husband.  Thus 
qualified,  there  is  perfect  reconciliation  between  the  rule 
and  these  maxims.     Nor  do  we  regard  this  as  an  enun- 
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ciation  of  a  new  principle  just  called  into  life,  but 
rather,  as  is  said  in  Jacob  v.  The  State,  supra,  one  of 
those  "great  and  immutable  principles  which  have  slum- 
bered in  their  depositories  because  the  occasion  which 
called  for  their  exposition  had  not  arisen"  heretofore. 

As  was  said  by  the  court  in  Mutual  Life  Insurance 
Company  v.  Armatrong :  "It  would  be  a  reproach  to 
the  jurisprudence  of  the  country  if  one  could  recover 
insurance  money  payable  on  the  death  of  a  party  whose 
life  he  had  feloniously  taken.  As  well  might  he  recover 
insurance  money  upon  a  building  that  he  had  willfully 
fired."  In  Cleaver  v.  Mutual,  Reserve  Fund  Life  Asso- 
ciation,  L.  R.,  1  Q.  B.  Div.,  147,  there  was  a  controversy 
over  a  policy  taken  out  by  James  Maybrick,  a  me:mber 
of  the  association,  upon  his  life,  payable  to  Florence  E. 
Maybrick,  his  wife,  if  living  at  the  time  of  the  death  of 
the  husband ;  otherwise  to  his  legal  representatives.  The 
assured  died  in  1889,  and  after  his  death  Florence  E. 
Maybrick  assigned  by  deed  to  Cleaver  all  of  her  interest 
in  the  policy.  The  controversy  in  the  case  was  between 
the  assignee,  the  insurance  company,  and  the  adminis- 
trators of  the  deceased.  The  association  undertook  to 
resist  recovery  on  this  policy  upon  the  fact  established 
in  the  criminal  prosecution  against  the  surviving  wife 
that  the  assured  had  died  from  poison  feloniously  ad- 
ministei'ed  by  her.  This  defense,  so  far  as  the  legal  rep- 
resentatives of  the  deceased  was  concerned,  was  held  not 
maintaifiable,  but  in  so  far  as  the  surviving  wife  and  her 
assignee  the  court  held  that  her  felonious  act  deprived 
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her  of  all  interest  in  the  policy,  as  well  as  one  claiming 
through  her.  Esher,  M.  R.,  said :  "The  rule  of  public 
policy  in  such  a  case  prevents  the  person  guilty  of  the 
death  of  the  insured,  or  any  person  claiming  through 
such  person,  from  taking  the  money."  Pry,  L.  J.,  in 
dealing  with  the  same  question  in  a  separate  opinion, 
used  this  language :  "It  appears  to  me  that  no  system 
of  jurisprudence  can  with  reason  include  amongst  the 
rights  which  it  enforces  rights  directly  resulting  to  the 
person  asserting  them  from  the  crime  of  that  person. 
If  no  action  can  arise  from  fraud,  it  seems  impossible 
to  suppose  that  it  can  arise  from  felony  or  misdemeanor. 
It  may  be  that  there  is  no  authority  directly  asserting 
the  existence  of  the  principle ;  but  the  decision  of  the 
House  of  Lords  in  Fauntleroy^s  Case,  4  Blye,  N.  S., 
194,  appears  to  proceed  on  this  principle,  and  to  be  a 
particular  illustration  of  it.  This  principle  of  public 
policy,  like  all  such  principles,  must  be  applied  to  all 
cases  to  which  it  can  be  applied,  without  reference  to 
the  particular  character  of  the  right  asserted  or  the 
form  of  its  assertion.  In  Fauntleroy's  Case,  .  .  . 
it  was  held  to  prevent  the  assignees  of  a  forger  from 
claiming  the  benefit  of  a  policy  on  his  death  at  the  hands 
of  justice  by  reason  of  his  forgery.  It  would  equally 
apply,  it  appears  to  me,  to  the  case  of  a  cestui  que  trust 
asserting  a  right  as  such  by  the  reason  of  the  murder 
of  the  prior  tenant  for.  life  or  of  the  assured  in  a  policy ; 
and  it  must  be  so  far  regarded  in  the  construction  of 
acts  of  Parliament  that  general  words  which  might  in- 
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elude  cases  obnoxious  to  this  principle  must  be  read  and 
construed  as  subject  to  it." 

We  think,  if  it  is  a  sound  holding  that  one  named  as 
the  payee  of  a  policy  by.  the  felonious  homicide  of  the 
assured  is,  with  his  assignee,  cut  off  from  receiving  the 
benefit  of  that  policy  notwithstanding  its  expressed 
terms,  that  with  much  more  force  it  can  be  insisted  that 
one  who  claims  under  the  common-law  rule  invoked  in 
this  case  must  be  disappointed  of  a  recovery. 

This  view  of  the  case  relieves  us  from  considering  the 
contention  that  to  deprive  the  surviving  husband  of  this 
chose  in  action  by  reason  of  his  felony  is  to  enforce  a 
forfeiture  of  estate  against  him  in  the  face  of  section  12 
of  article  1  of  the  State  constitution.  The  application 
of  the  principle,  which  we  hold  to  be  fundamental  and 
controlling  in  this  case,  intervenes  between  him  and  the 
property,  so  that  he  never  acquired  an  estate  and  there- 
fore forfeited  nothing  in  it.  The  result  is  that  the  de- 
cree of  the  court  of  chancery  appeals  is  affirmed. 

ON  REHEABING. 

Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 

In  this  case  there  has  been  presented  to  the  court  a 
petition  for  rehearing,  in  which  we  are  urged  to  reverse 
the  decree  giving  the  proceeds  of  the  insurance  policy  in 
question  to  the  complainant.  The  counsel  for  the  peti- 
tioner misapprehends  the  basis  of  the  court's  former 
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opinion,  in  that  he  assumes  the  court  treated  the  present 
suit  as  in  the  nature  of  a  bill  of  interpleader,  and  put 
the  defendant  in  the  attitude  of  asking  active  interposi- 
tion of  the  court,  when  by  an  agreement  between  himself 
and  the  complainant  he  was  already  in  possession  of  the 
fund.  This  assumption  would  not  have  been  made  if 
counsel  had  had  before  him  at  the  time  he  prepared  his 
petition  the  opinion  delivered  by  the  court  In  that 
opinion,  in  a  mere  historic  way,  it  was  stated  that  the 
insurance  company  had  paid  over  the  proceeds  of  the 
policy  to  the  defendant  administrator  upon  an  agree- 
ment between  him  and  the  complainant  that  this  was  to 
be  without  prejudice  to  the  rights  of  the  latter.  No 
point  was  made  upon  this,  nor  did  the  respective  atti- 
tudes of  the  two  parties  to  this  suit,  or  the  fact  that  the 
proceeds  of  this  policy  were  in  the  possession  of  the  ad- 
ministrator of  A.  E.  Justice,  enter  into  the  considera- 
tion  and  determination  of  the  questions  that  were  in- 
volved. Where  the  funds  were  at  the  time  of  the  insti- 
tution was  regarded  and  treated  as  an  immaterial  fact. 

It  is  also  said  that  there  is  nothing  in  the  opinion  of 
the  court  of  chancery  appeals  that  warranted  the  con- 
clusion announced  by  this  court  that  the  husband's  con- 
tingent right  in  the  policy  was  given  to  her.  Thwe  was 
nothing  else  that  he  could  give.  The  policy  was  deliv- 
ered to  her  after  its  issuance,  and  immediately  upon  its 
receipt  by  the  husband,  with  the  intention  that  she 
should  keep  it  alive,  and  that  it  should  belong  to  her. 
The  finding  of  that  court,  in  language  that  cannot  be 
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misunderstood^  was  that  this  policy  was  assigned  by 
parol  to  Mrs.  Justice,  and  upon  this  there  was  nothing 
left  open  for  this  court  to  determine,  except  the  question 
of  law,  and  that  is  whether  the  parol  assignment  of  this 
chose  in  action  would  carry  the  right  of  the  assignor  to 
the  assignee.  In  the  third  place,  it  is  insisted  that  the 
effect  of  the  finding  of  the  court  of  chancery  appeals  is 
that  the  husband  was  insane  at  the  time  he  committed 
the  homicide  upon  his  wife.  No  pretense  was  made  in 
pleading,  nor,  so  far  as  we  can  ascertain  from  the  opin- 
ion of  the  court  of  chancery  appeals  in  the  evidence,  that 
Justice  was  irresponsible  at  the  time  he  perpetrated  this 
crime.  That  court  does  find  that  he  was  desperate,  but, 
as  we  understand  from  the  use  of  the  word,  the  infer- 
ence that  the  court  intended  to  be  drawn  was  that  find- 
ing that  his  wife  had  determined  to  separate  herself  for- 
ever from  him,  and  withdraw  her  person  and  her  estate 
from  his  protection,  that  he  was  thrown  into  a  furious 
condition  of  mind.  Evidently  it  was  not  an  inference 
drawn  from  the  evidence  in  the  case  that  he  was  insane 
at  the  time  of  this  murder. 

In  the  original  opinion  it  was  said  that  it  was  unnec- 
essary to  consider  the  constitutional  question  raised  by 
the  administrator  of  Justice,  for  the  reason  that  as,  un- 
der our  application  of  the  common-law  rule  of  jure 
mariti,  the  title  to  the  policy  never  vested  in  the  surviv- 
ing husband,  and,  therefore,  there  was  nothing  for  him 
to  forfeit  It  is  said,  however,  that  this  conclusion 
could  not  have  been  reached  by  the  court,  except  by  hold- 
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ing  the  constitutional  provision  in  question  of  no  effect 
or  as  inapplicable  As  above  indicated,  we  did  hold  it 
SB  inapplicable,  and  we  still  maintain  that  view.  But 
it  is  insisted  that  such  a  holding  violates  the  spirit  of 
section  12  of  article  1  of  the  constitution,  inasmuch  as 
its  effect  is  to  work  a  forfeiture  of  the  right  to  take 
property  by  devolution  under  the  law,  because  of  the 
crime  committed  by  the  husband.  We  do  not  think  that 
such  is  the  effect  of  our  holding,  when  we  simply  de- 
clined to  give  the  surviving  husband  the  benefit  of  this 
common-law  rule  where  his  own  criminal  offense  has 
called  it  into  being. 

The  provision  in  question  is  that  "no  conviction  shall 
work  corruption  of  blood  or  forfeiture  of  estate."  This 
provision  has  no  connection  whatever  with  the  devolu- 
tion of  property,  but  it  is  intended  in  its  last  clause  to 
prevent  a  forfeiture  of  an  estate  of  a  criminal  on  ac- 
count of  his  offense;  but  we  held  that,  under  the  facts 
found  in  this  record,  the  surviving  husband  never  ac- 
quired an  estate  in  this  property,  and  therefore  there 
was  nothing  upon  which  this  constitutional  provision 
could  operata  The  same  answer  may  be  made  to  that 
part  of  the  petition  which  calls  the  attention  of  the 
court  to  sections  9, 10,  art.  1,  of  the  federal  constitution. 

Again,  it  is  said  that  the  right  of  the  surviving  hus- 
band to  take  the  chose  in  action  of  the  predeceased  wife 
rests,  not  upon  the  common  law,  but  upon  the  statute  of 
29  Charles  II,  chapter  3,  section  25,  which,  as  we  under- 
stand- the  petition,  it  is  insisted  is  still  in  force  in  this 
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Btata  This  question,  however,  was  put  at  rest  in  the 
case  of  State  v.  Miller,  11  Lea,  620.  In  that  case  it  was 
said  that  all  prior  statutes^  whether  English,  or  statutes 
passed  in  this  State,  or  brought  into  it  from  North  Car- 
olina, were  in  effect  repealed  by  the  Code  of  1858.  It  is 
conceded  that  the  effect  of  section  41  of  the  Code  was  to 
repeal  all  statutes  of  this  State  and  of  North  Carolina 
theretofore  in  operation  in  Tennessee,  but  it  said  that 
this  repeal  was  confined  alone  to  those  statutes.  It  cer- 
tainly would  be  an  anomalous  condition,  if  sell  domestic 
statutes  were  extinguished  by  the  adoption  of  the  Code 
of  1858  and  antiquated  foreign  statutes  were  left  in 
operation  in  this  State.  We  do  not  think  the  revisers 
of  the  Code,  or  the  l^islature  in  adopting  it,  intended 
that  such  a  condition  should  exist ;  and,  whether  dictum 
or  not,  w^e  are  entirely  satisfied  with  the  conclusion  an- 
nounced by  the  court  just  referred  to. 

Nor  do  we  think  that  the  result  of  the  opinion  com- 
plained of,  in  incapacitating  the  surviving  husband  to 
take  this  chose  in  action  because  of  the  homicide,  is  to 
escheat  the  property  to  the  State.  Because,  unques- 
tionably, if  the  administrator  of  Justice  is  not  permitted 
to  take  the  title  of  the  property,  it  became  vested  in  the 
administrator  of  Mrs.  Justice  upon  her  death,  and  from 
him  passes  to  the  distributees  of  her  estata  Nor  is 
there  inequity  in  this.  .  She  paid  every  premium  on  this 
policy  from  the  time  it  was  taken  out  up  to  her  death. 
She  was  put  in  possession  of  it,  with  the  statement 
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made  by  her  husband  that  it  was  taken  out  for  her,  and 
was  her  property,  to  be  kept  alive  by  her  with  her  own 
money,  and  she  died  with  it  under  her  dominion.  We 
think  that  every  legal  and  equitable  consideration  tend 
to  support  the  claim  of  her  administrator,  and  that,  as 
a  matter  of  right,  as  well  as  of  sound  public  policy,  the 
proceeds  should  pass  to  those  of  her  blood  who  stood  in 
closest  relationship  with  her  at  the  time  of  her  death, 
to  wit,  her  children,  rather  than  to  the  representatives 
of  one  whose  claim  rests  alone  upon  his  felonious  act, 
and  from  him  to  aliens  in  blood  to  Mrs.  Justice.  The 
petition  is  dismissed. 

DISSENTING  OPINION. 

Me.  Justice  Wilkes  delivered  the  following  dissent- 
ing opinion : 

I  cannot  agree  with  the  result  reached  by  the  majority 
of  the  court.  I  agree  with  their  holding  that  a  policy 
taken  out  by  the  insured,  payable  to  his  administrators 
and  assigns,  goes  to  the  estate  of  the  insured,  and  may 
be  assigned  by  him  in  his  lifetime  To  that  extent  the 
insured  has  control  over  it.  But  if  he  does  not  assign 
it  in  his  lifetime,  it  passes  to  his  estate,  not  by  descent, 
but  by  the  terms  of  the  policy. 

I  am  also  of  the  opinion  that  the  policy  or  interest 
of  the  assured  thereunder  can  be  assigned  by  jmrol  and 
delivery,  and  such  assignment  will  be  good  against  the 
beneficiary  in  the  policy,  if  so  intended.  But  I  do  not 
understand  that  the  husband  in  this  case  assigned  his 
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remainder  or  contingent  interest  in  the  policy,  or  the 
interest  of  his  estate,  to  his  wife ;  nor  do  I  understand 
the  court  of  appeals  to  so  find.  On  the  contrary,  he  as- 
signed and  delivered  the  policy,  as  issued  to  her,  to  be 
held  by  her,  and  to  take  effect  according  to  its  terms  and 
provisions ;  that  is,  she  to<dL  an  interest  in  it,  contingent 
upon  her  surviving  her  husband,  and  not  otherwise,  and 
he  held  an  interest  contingent  on  his  surviving  her. 
Waiving  the  question  whether  he  could,  before  her 
death,  assign  this  merely  contingent  interest,  it  is  suffi- 
cient to  say  he  did  not  do  so,  Qor  attempt  to  do  so,  and 
the  court  of  chancery  appeals  so  finds.  He  in/ended 
when  he  delivered  the  policy  to  her  that  she  should  take 
according  to  its  provisions,  and  not  otherwise.  There  is 
no  indication  to  the  contrary,  and  the  court  of  chancery 
appeals  does  not  so  find.  If  there  was,  it  could  not  pre- 
vail against  the  terms  of  the  policy. 

Now,  if  she  had  died  a  natural  death,  and  he  had 
afterwards  died  without  assigning  the  policy,  there  can 
be  no  doubt  it  would  have  gone  to  his  administrator  or 
executor,  by  the  terms  of  the  policy,  to  be  disposed  of 
as  the  statute  provides  in  cases  of  distribution.  In 
other  words,  he  or  his  administrator  would  have  taken 
under  the  policy,  and  not  jure  mariti. 

The  fundamental  error  in  the  opinion  of  the  majority, 
as  I  see  it,  is  in  holding  that  Mr.  Justice,  when  he  de- 
livered the  policy  to  his  wife,  intended  to  vest  in  her  his 
contingent  interest  under  it  in  the  event  he  should  sur- 
vive her.     I  do  not  find  any  warrant  for  this  in  the  find- 
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ings  of  the  court  of  chancery  appeals,  nor  could  it  have 
so  found  in  the  face  of  the  provisions  of  the  policy,  and 
I  think  all  the  circumstances  show  that  he  did  not  so 
intend,  but  merely  intended  that  she  should  take  the 
policy,  and  hold  under  it  according  to  its  terms.  If  he 
had  intended  to  vest  in  her  an  absolute  interest  in  the 
proceeds,  without  limitation,  condition,  or  contingency, 
he  w^oulll  have  caused  the  policy  to  be  so  worded  that 
in  any  event  she  would  get  the  proceeds;  that  is,  he 
would  have  made  it  payable  to  her,  or  he  would  have 
made  a  written  indorsei^ent  indicating  his  purpose  to 
transfer  his  interest  and  invest  in  her  the  absolute  and 
sole  right  to  the  proceeds,  without  condition,  contin- 
gency, or  limitation.  He  did  neither  of  these  things, 
but  merely  delivered  the  policy  to  her,  and  she  received 
it  according  to  its  terms,  and  so  held  it,  and  could  not 
hold  it  except  according  to  its  terms,  and  by  those  terms 
she  had  only  the  contingent  interest  which  depended 
upon  her  surviving  her  husband.  There  is  nothing  to 
show  that  his  contingent  interest  was  cut  off,  or  in- 
tended to  be  cut  off,  by  the  delivery  of  the  policy  to  the 
wife.  The  logical  inference  is  to  the  contrary,  and  so 
is  the  finding  of  the  court  of  chancery  appeals. 

The  naked  question  involved  in  this  case  is  whether 
the  fact  that  Mr.  Justice  killed  his  wife  can  change  the 
terms  of  this  policy,  and  the  statute  which  provides  how 
the  proceeds  shall  go,  not  whether  he  could  recover  frwn 
the  insurance  company.    The  company  has  already  paid 
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the  mon^  to  his  administrator,  without  contest  or  ques- 
tion. 

Now,  it  is  true  that  it  shocks  the  sense  of  mankind 
that  a  person  shall  become  a  beneficiary  or  hasten  a  ben- 
eficial interest  by  means  of  the  crime  of  murder.  It 
may  be  that  the  l^islature  should  provide  against  such 
a  contingency,  but  I  am  of  the  opinion  the  courts  cannot 
do  so. 

It  is  an  old  maxim  that  hard  cases  make  bad  law,  and 
I  fear  that  the  truth  of  the  maxim  is  illustrated  in  the 
result  reached  in  this  case,  as  was  done  in  the  case  of 
Rigga  v.  Palmer,  115  N.  Y.,  506,  22  N.  E.,  188,  6  L.  R. 
A.,  340, 12  Am.  St.  Rep.,  819,  cited  and  relied  on  in  the 
opinion  of  the  majority,  but  which  was  afterwards  modi- 
fied in  Ellerson  v.  Westcott,  148  N.  Y.,  149,  42  N.  E., 
540,  and  which  had  been  disapproved  and  repudiated  by 
the  latter  and  better-considered  cases  of  Oioens  v. 
Ofvens,  100  N.  C,  240,  6  S.  E.,  794 ;  Deem  v.  Milliken, 
'53  Ohio  St,  668,  44  N.  E.,  1134;  Shcllenherger  v.  Ran- 
som, 41  Neb.,  631,  59  N.  W.,  935,  25  L.  R.  A.,  564 ;  Car- 
penter's Case,  170  Pa,,  203,  32  Atl.,  637,  29  L.  R.  A.,  145, 
50  Am.  St.  Rep.,  765. 

I  agree  with  the  majority  in  its  view  that  the  rules 
of  the  common  law  are  fiexible,  and  adapt  themselves  to 
the  new  and  changing  conditions  and  emergencies  of  so- 
ciety; but  they  cannot  and  did  not  go  to  the -extent  of 
overriding,  repealing,  and  nullifying  the  provisions  of 
our  statutes,  or  changing  the  laws  of  descent  and  distri- 
bution. 
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The  devolution  and  distribution  of  personal  property 
is  a  matter  which  is  regulated  by  statute,  and  the  stat- 
ute cannot  be  set  aside  to  meet  hard  cases,  or  to  admin- 
ister a  higher  and  moral  law  in  its  stead. 

But  it  is  evident  that  no  such  great  outrage  upon 
our  sense  of  natural  justice  can  result  from  allowing 
the  law  to  take  its  course  in  this  case  as  is  intimated  in 
the  opinion  of  the  majority. 

Mr.  Justice,  the  murderer,  is  not  suing  in  this  ca^e, 
and  he  can  in  no  event  be  benefited  personally  by  the 
proceeds  of  this  policy.  He  has  eliminated  himself 
from  the  whole  transaction  by  his  own  suicide.  The 
.  proceeds  of  the  policy  do  not  go  to  him.  They  go  to  his 
administrator,  and  through  that  administrator,  to 
his  next  of  kin,  or,  in  default  of  next  of  kin,  under  the 
statute,  to  his  creditors.  Neither  the  next  of  kin 
nor  the  creditors  were  ^^particeps  criminis'^  witli  him 
in  the  commission  of  his  crime,  and*  in  thereby 
bringing  the  policy  to  maturity.  There  is  no  ground,  in 
law  or  morals,  why  they  should  be  punished  for  his 
criminal' act  Their  hands  are  not  stained  with  the 
blood  of  Mrs.  Justice.  They  should  not  be  punished  for 
her  death.  In  this  connection,  it  may  be  well  to  re- 
mark, also,  that  Mr.  Justice  did  not  kill  his  wife  to 
obtain  the  insurance.  No  such  thought  was  in  his  mind. 
He  killed  her  in  sheer  reckless,  it  may  be  insane,  des- 
peration over  her  attempt  to  procure  a  divorce. 

I  do  "not  think  the  cases  of  Mutual  Life  Ins.  Co.  v. 
Armstrong,  117  U.  S.,  591,  6  Sup.  Ct,  877,  29  L.  Ed., 
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997,  and  Burt  v.  Union  Central  Life  Ins.  Co.,  187  U.  S., 
362,  23  Sup.  Ct,  139,  47  L.  Ed.,  216,  cited  by  the  major- 
ity, are  controlling,  or  even  in  point,  in  the  present  case. 

In  those  cajses  the  contest  and  question  was  between 
the  insurance  companies  and  the  beneficiaries  under  the 
policies,  as  to  whether  the  companies  could  be  made  to 
pay  the  policies. 

In  this  case  the  insurance  company  has  made  no  con- 
test, but  has  paid  the  proceeds  into  the  hands  of  the  ad- 
ministrator; and  the  question  now  is  not  whether  the 
parties  entitled  shall  be  allowed  to  recover,  but  whether, 
having  the  fund  in  possession,  it  shall  be  confiscated  and 
taken  away  from  them. 

In  the  Armstrong  case -it  appears  t^at  the  policy  upon 
Armstrong's  life  was  assigned  to  Hunter,  who  was  a 
creditor  of  Armstrong'a  Hunter  also  procured  insur- 
ance upon  Armstrong's  life  in  other  companies,  and 
afterwards  murdered  him  in  order  to  obtain  the  insur- 
anca  The  insurance  company  refused  to  pay  the  policy 
on  account  of  the  fraud  perpetrated  upon  it  in  obtaining 
the  insurance  for  the  purpose  of  killing  the  insured  and 
obtaining  the  money.  It  was  held  that  Armstrong's  ad- 
ministrator could  not  recover,  because  in  order  to  secure 
its  immediate  payment,  the  beneficiary  murdered  the 
insured.  This  was,  as  before  stated,  a  contest  between 
the  administrator  of  the  assured  and  the  insurance 
company  as  to  whether  the  company  could  be  made  to 

pay. 
In  the  latter  case  of  Burt  v.  Union  Central  Life  Ina. 
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Co.,  187  U.  S.,  362,  23  Sup.  Ct.,  139,  47  L.  Ed.,  216,  the 
contest  was  also  between  the  assignee  of  the  murderer 
and  the  Insurance  company  as  to  whether  the  latter 
could  be  required  to  pay  the  policy  by  the  beneficiary, 
who  had  accelerated  the  maturity  of  the  policy,  or  his 
assignee ;  the  assignment  being  made  after  the  killing 
had  been  done. 

The  insured  was  legally  executed  for  the  killing  of  his 
wife,  and  the  holding  of  the  court  was  that  the  policy 
did  not  insure  against  his  legal  execution,  and,  if  his 
death  was  the  result  of  a  legal  execution,  then  the  con- 
dition of  natural  death  in  the  policy,  upon  which  it  was 
to  become  payable,  had  not  accrued. 

In  the  opinion  of  the  majority  it  is  asked  if  it  can  be 
successfully  contended  that  a  claim  resting  upon  a  felo- 
nious act,  which  might  have  been  resisted  by  the  insur- 
ance company,  had  acquired  more  vigor  and  more  virtue 
when.it  is  asserted  by  the  murderer's  representatives, 
to  the  proceeds  of  the  policy.  We  answer  that  we  think 
such  a  contention  is  not  only  entirely  tenable,  but 
wholly  legal  and  logical.  It  is  not  the  case  of  the  mur- 
derer taking  the  fruits  of  his  own  crima  The  adminis- 
trator does  not  hold  under  the  murderer,  nor  for  his 
benefit.  He  holds  under  the  terms  of  the  policy,  and 
for  the  benefit  of  the  next  of  kin  or  creditors  of  the  as- 
sured, who  are  not,  or  should  not  be,  in  any  way  affected 
by  the  crime  of  the  assured.  The  right  to  the  proceeds 
does  not  come. to  the  administrators  or  next  of  kin  or 
creditors  through  any  assignment  of  the  murderer,  or 
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any  descent  from  him,  but  solely  under  the  terms  of  the 
policy,  and  the  statute  applicable  thereto.  They  do  not 
take  and  do  not  hold  under  the  murderer,  but  under  the 
policy,  and  are  innocent  of  all  crime  and  all  bad  faith. 

To  hold  with  the  majority  is,  in  truth,  to  visit  upon 
the  childr^i  the  iniquities  of  the  father,  which  human 
law  does  not  do,  whatever  may  be  the  rule  of  the  divine 
law. 

In  the  present  case  the  proceeds  of  the  policy  are  in 
the  hands  of  the  administrators  of  the  husband,  where, 
under  the  law,  they  should  ba  All  defenses  of  the  in- 
surance company  have  been  eliminated  from  the  coiji- 
troversy.  The  administrators  do  not  seek  or  need  the 
aid  of  the  court  to  get  possession  of  the  fund.  They 
have  it  already,  and  the  only  question  now  is  to  whom 
should  it  be  paid.  The  statute  says  to  the  next  of  kin, 
or,  in  default  of  next  of  kin,  to  the  creditors.  But  the 
opinion  of  the  majority  says:  "No,>ve  will  not  allow 
it  to  go  as  the  statute  says  and  provides,  but  will  give 
it  to  the  representatives  of  the  murdered  woman,  who 
never  took  any  interest  in  it,  because  the  condition 
on  which  she  was  to  acquire  au  interest  never  hap- 
pened.'^ Not  only  is  the  property  taken  away  from  the 
husband's  estate,  but  it  is  attempted  to  be  given  to  the 
wife,  who  can  in  no  event  have  an  interest  in  it. 

No  interest  ever  vested  in  her,  except  the  contingent 
one  fixed  by  the  policy,  which  was  extinguished  by  her 
dying  before  her  husband.  None  ever  vested  in  her 
husband  jure  mariti^  because  his  wife  never  had  a  vested 
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interest.  None  vested  in  him  after  her  death,  because 
he  did  not  assign  or  transfer  the  policy,  or  exercise  any 
act  of  ownership  over  it,  but  left  it  to  pass  by  its  terms 
to  his  administrators,  for  the  use  of  his  next  of  kin  or 
creditors. 

But  if  the  majority  is  correct  in  holding  that  the  en- 
tire interest  in  the  policy  vested  in  Mrs.  Justice  whai 
it  was  delivered  to  her,  still  I  am  of  opinion  the  majority 
is  incorrect  in  its  conclusions. 

If  she  died  the  absolute,  unconditional  owner  of  the 
policy,  and  it  would  have  passed  to  her  husband  jure 
mariti  in  the  event  of  her  natural  death,  the  fact  that 
she  was  killed  by  her  husband  would  not  cut  him  oflf 
from  such  right  if  he  were  alive.  Much  less  will  it  cut 
off  his  administrator,  who  already  has  the  fund  in  his 
hands,  and  does  not  need  the  aid  of  the  court  in  any 
way,  but  simply  holds  it  to  be  paid  out  as  the  law  pro- 
vides— to  the  next'of  kin,  if  any,  and,  if  none,  then  to  the 
creditors,  under  statute.  The  marital  rights  of  the  hus- 
band are  protected  by  the  statute  29  Charles  II,  chapter 
3,  section  25,  and  this  statute  became  a  part  of  the  law 
of  this  State.  This  marital  right  is  recognized  also  by 
a  number  of  our  own  statutes — ^notably  the  Act  of  1875, 
chapter  89,  and  Act  of  1877,  chapter  79  (Shannon's 
Code,  sections  4237,  4238). 

Can  the  court  change  the  rule  of  the  common  law  in 
r^ard  to  inheritance  in  order  to  punish  a  criminal  of- 
fense? 

The  question  is  directly  considered  in  the  case  of 
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Owens  V.  Otvens,  100  N.  C,  240,  6  S.  E.,  794.  In  that 
case  it  is  said : 

"Is  the  right  of  the  wife  to  share  in  the  personal  es- 
tate of  her  husband  as  distributee  lost  or  affected  by 
the  fact  that  he  died  at  her  hands  or  through  her  pro- 
curement? Does  the  child  who  slays  a  parent  thereby 
lose  the  right  to  participate  with  his  brothers  and  sis- 
ters in  the  distribution  of  the  personal  estate,  or  to  take 
his  part  of  the  descended  real  estate?  Reversing  the 
matter,  does  the  husband  who  kills  his  wife  impair  his 
right  under  the  statute  of  distribution  to  succeed  to  the 
ownership  of  her  personal  property  left  after  payment 
of  her  debts;  or,  in  general  terms,  does  any  one,  as  a 
consequence  of  an  unlawful  taking  of  human  life,  be- 
come thereby  disabled  to  take  a  part  of  the  estate  left 
by  the  deceased,  which  the  law  gives  him  subject  to  no 
such  conditiona 

"Forfeitures  for  crime  are  unknown  to  our  law,  nor 
does  it  intercept  for  such  cause  the  transmission  of  an 
intestate's  property  to  his  distributees^  nor  can  we  rec- 
ognize any  such  operating  principle. 

"No  well-considered  case  can  be  found  holding  a  doc- 
trine contrary  to  this. 

"The  language  of  Mr.  Justice  Field  in  New  York 
Mutual  Life  Ins.  Co.  v.  Armstrong,  117  U.  S.,  591,  6 
Sup.  Ct.,  877,  29  L.  Ed.,  997,  in  which  he  holds  that 
Hunter,  the  murderer,  could  take  nothing  under  the 
policy,  is  a  pure  dictum,  as  neither  Hunter,  nor  any  one 
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■ 

representing  him,  waa  before  the  court  in  that  case ;  and 
it  was  not  the  question  involved  in  the  case. 

"It  was  this  error  in  the  opinion  of  Mr.  Justice  Field 
that  misled  the  court  in  Riggs  v.  Palmer^  115  N.  Y.,  506, 
22  N.  E.,  188,  5  L.  R.  A.,  340, 12  Am.  St.  Rep,,  819." 

See  Shellenherger  v.  Ransom,  41  Neb.,  646,  59  N.  W., 
935,  25  L.  R.  A.,  564. 

In  the  latter  case  the  question  was  fully  considered, 
and  the  case  reviewed,  and  the  former  holding  of  the 
Nebraska  court  is  reversed. 

The  case  is  too  long  to.  be  copied,  but  there  are  so 
many  pertinent  points  and  suggestions  in  it*that  we  re- 
fer to  some  of  them. 

In  regard  to  Riggs  v.  Palmer,  relied  on  by  the  major- 
ity, it  says,  in  substance,  that  the  reasoning  in  that  case 
was  founded  very  largely  on  that  species  of  judicial  leg- 
islation characterized  as  "rational  construction,"  and 
was  based  upon  the  civil  law  and  Code  Napoleon,  and 
not  in  common-law  rules  and  maxims.     41  Neb.,  641. 

But,  says  the  court,  our  laws  of  descent  contain  no 
such  provisions  as  the  Code  Napoleon  or  the  civil  law, 
to  wit,  that  one  cannot  take  property  by  inheritance  or 
will  from  an  ancestor  or  benefactor  whom  he  has  killed. 

•It  was  further  said  that  this  resort  to  the  Code  Napo- 
leon was  made  because  the  result  could  not  be  reached 
by  the  rules  of  the  common  law,  and  that  the  opinion 
was  confessedly  judicial  legislation. 

The  opinion,  reasoning,  and  conclusion  of  the  court 
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was  strongly  condemned,  and  it  has  not  been  followed, 
even  in  New  York. 

It  was  further  said,  in  commenting  on  that  case,  that 
it  seems  to  have  been  largely  prompted  by  the  horror 
and  repulsion  with  which  it  may  be  justly  supposed  the 
framers  of  our  statute  would  have  viewed  the  crime  and 
its  consequences  if  they  had  had  it  in  mind. 

"But,"  says  the  Nebraska  court,  "this  is  no  justifica- 
tion  to  this  court  for  assuming  to  supply  legislation,  the 
necessity  for  which  had  been  suggested  by  subsequent 
events,  but  which  did  not  occur  to  the  minds  of  those 
legislators  by  whom  our  statute  of  descent  was  framed. 
Neither  the  limitations  of  the  civil  law  nor  the  prompt- 
ing of  humanity  can  be  read  into  a  statute  from  which, 
without  question,  they  are  absent,  no  matter  how  de- 
sirable the  result  to  be  attained  may  be.  The  facts  of 
the  case  may  impress  on  some  future  legislature  the 
necessity  of  an  amendment  of  our  law  of  descent.  From 
that  source  alone  can  such  an  amendment  coma" 

The  cases  of  Riggs  v.  Palmer^  of  New  York  Mutual 
Life  Ins.  Co.  v.  Armstrong,  of  Owens  v.  Owens,  and  of 
Deem  v.  Milliken  are  all  carefully  analyzed  and  re- 
viewed by  the  Nebraska  court,  and  the  conclusion  is  ex- 
pressed in  these  words:  "The  well-considered  cases 
warrant  the  pertinent  conclusion  that  when  the  l^is- 
lature,  not  transcending  the  limits  of  its  power,  speaks 
.in  clear  language  upon  a  question  of  policy,  it  becomes 
the  judicial  tribunals  to  remain  silent.  The  decision  in 
Riggs  v.  Palmer  is  the  manifest  assertion  of  a  wisdom 
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believed  to  be  superior  to  that  of  the  legislature  upon 
a  question  of  policy." 

The  case  of  Carpenter's  Estate — Carpenter's  Appeal, 
170  Pa.,  206,  32  AtL,  637,  29  Atl.,  145,  50  Am.  St.  Rep., 
765,  is  also  directly  in  point  In  that  case  it  was  sought 
to  deny  a  son  any  share  in  his  father's  estate  because  he 
had  murdered  him  in  order  to  secure  such  estate.  The 
court  held  that  it  could  not  be  done,  and  the  crime  com- 
mitted could  not  attaint  the  blood  or  change  the  law  of 
distribution. 

The  court  said,  in  substance:  "We  are  unwilling  to 
exclude  the  son,  because  we  have  no  power  to  do  so. 
From  what  source  is  it  possible  to  derive  such  a  power? 
The  law  casts  the  estate  on  certain  persons,  and  this 
is  absolute  and  peremptory,  and  the  estate  cannot  be 
diverted  from  these  persons  and  given  to  others  without 
violating  the  law. 

"It  is  the  act  of  law  which  casts  the  descent  of  estates, 
and  it  cannot  be  regulated  or  controlled  by  the  acts,  the 
follies,  the  frauds,  or  the  crimes  of  individual  persons." 

The  authorities  are  all  reviewed.  Owens  v.  Owens, 
Deem  v.  Millikeny  and  Shellenherger  v.  Ransom  are  ap- 
proved, while  Riggs  v.  Palmer  is  repudiated,  and  Ins. 
Co.  V.  Armstrong  is  shown  to  be  not  in  point 

I  can  add  nothing  to  the  reasoning  and  sound  law  of 
these  cases,  and  I  have  no  power  to  disregard  these  prin- 
ciples and  rules  of  law. 

If  Mrs.  Justice  died  the  beneficiary  in  this  policy, 
and  her  husband    was  entitled  to  its  proceeds  jure 
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moriti,  and  the  fund  is  in  the  court,  in  the  hands  of  the 
husband's  administrator,  to  be  paid  to  the  party  enti- 
tled, it  cannot  be  withheld  from  the  husband's  next  of 
kin  or  creditors  unless  the  law  is  ignored,  and  the  rules 
which  govern  the  devolution  of  property  are  disre- 
garded ;  and  this  upon  the  theory  that  this  court  can  in 
this  way  punish  the  husband  for  his  crime. 

I  most  respectfully  dissent  from  such  conclusion. 

But,  if  this  could  be  done,  it  still  does  not  reach  the 
merits  of  this  case. 

The  husband  is  not  a  party  to  this  suit  His  next  of 
kin  and  creditors  are  the  persons  who  are  interested. 
Upon  what  principle  can  they  be  punished  for  the  crime 
of  Mr.  Justice? 

The  law  cast  the  title  to  the  property  upon  him, 
whether  by  statute  or  common  law.  It  vested  in  him, 
and  can  only  be  divested  out  of  him  by  declaring  it  for- 
feited in  the  hands  of  his  innocent  representatives. 
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Louisville  &  Nashville  Railroad  CJompany  v.  W.  A. 

Fort. 

( Nashville.    December  Term,  1903. ) 

1.  BILL  OF  BXCBFTIO VS.  Ma«t  be  made  and  filed  durinsr  term, 
when. 
To  preserve  exceptions  to  the  action  of  the  trial  court  in  relation 
to  any  matters  not  a  part  of  the  record,  which  a  bill  of  excep- 
tions is  necessary  to  bring  into  the  record,  a  bill  of  exceptions 
embodying  such  matter  must  be  tendered,  authenticated  by 
the  signature  of  the  presiding  Judge,  and  filed  in  the  case  dur- 
ing the  term  of  court  at  which  the  action  complained  of  oc- 
curred.   {Post,  pp.  439-440.) 

Cases  cited  and  approved:  McQavock  v.  Puryear,  6  Cold.,  34 
Qarrett  v.  Rogers,  1  Heis.,  321;  Steele  v.  Davis,  5  Heis.,  75 
Jones  V.  Burch,  3  Lea,  747;  Darden  v.  Williams,  100  Tenn.,  414 
Nance  v.  Chesney,  101  Tenn.,  466. 

8.  SAMB.  Same.  To  make  petition  and  bond  for  remoTal  to  the 
federal  court  a  part  of  the  record. 
The  petition  and  bond  for  the  removal  of  a  cause  from  the  State 
to  the  federal  court  are  not  part  of  the  record  in  the  cause, 
unless  filed  and  made  a  part  of  the  record  by  a  bill  of  excep- 
tions during  the  term  of  court  at  which  they  were  presented; 
and  their  incorporation  In  the  bill  of  exceptions  made  on  the 
final  trial  at  a  subsequent  term  is  not  effective  to  make  them  a 
part  of  the  record.    (Post,  pp.  438-440.) 

• 

8.    SAMB.    Same.    Same.    Statute  extending  time  beyond  term 
is  not  applicable  to  wayside  bills  of  exceptions,  when. 
The  statute  (Acts  1899,  ch.  275)   authorizing  the  trial  Judge  to 
allow  time  in  which  to  file  bills  of  exceptions  after  final  judg- 
ment does  not  apply  to  wayside  bills  of  exceptions  of  the  char- 
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acter  required  to  make  the  petition  and  bond  for  the  removal 
of  a  cause  from  the  State  to  the  federal  court  a  part  of  the 
record.    {Post,  pp.  439-440.) 
Acts  cited  and  construed:     1899,  ch.  276. 

4.  EVIDENGE.    That  fires  were  originated  by  sparks  from  loco- 
motives before  and  after  fire  sued  for  is  competent,  when. 

In  an  action  against  a  railroad  company  for  damages  for  the  de- 
struction of  plaintiff's  property  by  fire  alleged  to  have  been 
negligently  communicated  from  an  unknown  locomotive  of  the 
defendant,  testimony  offered  by  the  plaintiff  tending  to  show 
that  the  locomotives  operated  by  defendant  upon  the  line  of 
the  road  near  plaintiff's  burned  property  within  a  few  weeks 
before  and  after  the  fire  destroying  same  threw  sparks  and 
burning  cinders  from  their  smokestacks,  which  set  out  and 
originated  fires  as  far  from  its  track  as  the  place  where  plain- 
tiff's burned  property  stood,  is  competent.    (Post,  pp.  440-450.)' 

Cases  cited  and  approved:  Burke  v.  Railroad,  7  Heis.,  456,  464; 
Railroad  v.  Short,  2  Gates,  713,  717;  Railroad  v.  Tyne,  7  Am. 
ifc  Eng.  Ry.  Cas.,  515;  Railroad  v.  Richardson,  91  U.  S.,  454; 
•  Sheldon  v.  Railroad,  14  N.  Y.,  218;  Diamond  v.  Railroad,  6 
Mont.,  580;  Railroad  v.  McClolland,  42  111.,  355;  Grist  v.  Rail- 
road, 58  N.  Y.,  638;  Henderson  v.  Railroad,  144  Pa.,  461. 

5.  SAKE.    Same.    Such  is  competent  in  chief  to  show  habitual 
negligence  and  probability  of  fire. 

Such  testimony  as  that  stated  in  the  foregoing  headnote  is  rele- 
vant and  competent  evidence  in  chief  to  show  habitual  negli- 
gence upon  the  part  of  the  defendant  railroad  company  in  the^ 
equipment,  repair,  and  management  of  its  locomotives,  and 
that  they  would  and  did  discharge  sparks  and  cinders,  which, 
under  similar  conditions,  would  originate  fires  so  far  from 
its  track  as  the  property  destroyed  was  situated,  and  the  con- 
sequent possibility  and  probability  that  the  fire  complained  of 
was  communicated  in  this  manner.    (Post,  pp.  443-44^,  446.) 

See  citations  under  the  fourth  headnote. 
112  Tenn— 28 
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d«  BAinE.  Same.  Such  is  competent  in  rebuttal  to  contradict 
eyidence  of  defendant. 
Such  testimony  is  also  competent  In  rebuttal,  as  tending  to  con- 
tradict the  evidence  offered  by  defendant  that  its  locomotiyes 
were  properly  constructed,  equipped,  in  good  repair,  and  care- 
fully handled.    {Post,  p.  444.) 

7.  SAMS.  Same.  And  is  not  rendered  incompetent  by  de- 
fendant's evidence  identifying  locomotives,  and  showing  them 
properly  equipped. 

The  testimony  stated  in  the  fourth,  fifth,  and  sixth  headnotes 
is  not  rendered  incompetent  by  the  fact  that  defendant  had 
filed  depositions  to  the  effect  that  only  four  locomotives  had 
passed  from  which  fire  could  have  escaped,  identifying  them, 
'  and  that  they  were  properly  equipped  with  spark  arresters  and 
appliances,  and  carefully  handled,  especially  where  plaintifC 
proves  that  a  fifth  train  passed  after  the  identified  trains  and 
about  fifteen  minutes  before  the  fire  whose  locomotive  dis- 
charged great  volumes  of  smoke  which  covered  and  enveloped 
the  burned  property.    {Post,  pp,  441-442.) 

See  citations  under  fourth  headnote. 

8.  CABE.  Commensurate  with  the  risk  or  hasard  must  be  exer- 
cised by  railroads. 

Where  there  is  a  severe  drouth  and  the  wind  is  blowing  strongly 
from  the  direction  of  the  railroad  towards  nearby  property, 
and  the  running  of  trains  is  attended  with  unusual  danger 
from  sparks,  the  law  requires  of  the  railroad  company  ordinary 
care  which  care  is  commensurate  with  the  risk  or  hazard.  (Post, 
pp.  450-454.) 

9.  SAKE.    Same.    A  question  for  Jury  under  facts  of  each  case. 

What  would  be  or  what  would  not  be  ordinary  care  is  always  a 
question  for  the  jury,  and  must  depend  upon  the  facts  and  cir- 
cumstances of  each  case.    (Post,  p.  450.) 
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10.  SAME.    Same.    Burden  of    proof  is  on  railroad    when  fire 
originates  from  it«  sparks. 

Where  it  is  shown  that  fire  was  communicated  from  the  locomo- 
tive of  a  railroad  company  to  the  property  destroyed,  the  burden 
of  proof  is  upon  the  company  to  show  that  it  has  performed 
and  discharged  all  of  its  duties  in  the  equipment  and  manage- 
ment of  its  locomotives.     (Poat^  p.  454.) 

Case  cited  and  approved:     Simpson  v.  Railroad,  5  Lea,  457. 

11.  INTEBBST.    May  be  allowed  by  jury  upon  value  of  property 
destroyed. 

In  actions  for  the  destruction  of  property,  juries  when  finding 
for  plaintiff  may  in  their  discretion  allow  interest  upon  the 
amount  found  by  them  as  value  of  the  property  destroyed  from 
the  date  of  its  destruction;  for  the  jury  in  such  a  case  has 
the  equitable  power  to  give  interest  in  the  way  of  damages,  if 
they  think  justice  requires  it.    (Post,  pp.  438,  454-459.) 

Code  cited  and  construed:  Sees.  3492,  3494  (S.);  sees.  2700,  2702 
(M.  A  v.);  sees.  1943,  1945  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Cole  v.  Sands,  1  Tenn.,  106;  Cherry  v. 
Mann,  Cooke,  268;  Davidson  County  v.  OlwiU,  4  Lea,  34;  Rail- 
road V.  Wallace,  91  Tenn.,  35. 

12.  SAME.    Same.    May  be  calculated  and  included  in  Judgment 
upon  verdict  when  properly  allowed  by  jury. 

Where  the  jury  returns  a  verdict  in  favor  of  plaintiff  for  a  cer- 
tain sum  as  the  value  of  property  destroyed,  with  interest  from 
the  date  of  the  destruction  which  date  is  shown  by  the  plead- 
ings and  proof,  it  is  proper  for  the  trial  judge  to  allow,  cal- 
culate, and  include  legal  interest  in  the  judgment  upon  the  ver- 
dict.   {Post,  pp.  438,  459-462.) 

Cases  cited  and  approved:  Knights  of  Pythias  v.  Allen,  104 
Tenn.,  628;  Hattenback  v.  Hoskins,  12  Iowa,  109;  Gibson  v. 
Lewis,  27  Mo.,  532;  Barrett  v.  Wills,  4  Leigh,  114;  Gaff  v. 
Hutchinson,.  38  Ind.,  341;  Buchanon  v.  Townsend,  80  Tex.,  534; 
Griffin  v.  Chadwick,  44  Tex.,  406;  Paige  v.  Cody,  1  Cow.,  115. 
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FROM  ROBERTSON. 


Appeal  from  the  Circuit  Court  of  Robertson  County. 
— B.  D.  Bell,  Judge. 

JoHiN  Bell  Eeeble,  Louis  T.  Cobb,  Jno.  W.  Judd, 
and  A.  E.  Garner,  for  Railroad. 

n.  C.  True,  Joel  B.  Fort,  Jas.  A.  Pilcher,  and  K.  T. 
McCONNico,  for  Fort. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

W.  A.  Fort's  tobacco  factory  and  contents,  situated 

• 

near  the  track  of  the  Louisville  &  Nashville  Railroad 
Company  in  the  town  of  Saddlersville,  Robertson 
county,  Tennessee,  were  destroyed  between  the  hours  of 
ten  and  twelve  o'clock  of  the  morning  of  June  18,  1901, 
by  fire  claimed  by  him  to  have  been  negligently  com- 
municated from  an  unknown  locomotive  of  the  plaintiff 
in  error  passing  along  its  railroad  near  the  property, 
and  this  action  was  brought  in  the  circuit  court  of  that 
county  to  recover  the  damages  resulting  from  its  de- 
struction. 
The  negligence  averred  in  the  declaration  consists  of 
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the  improper  handling  of  a  locomotive  of  the  plaintiff 
in  error  of  unknown  identity  while  passing  the  factory, 
failure  to  have  it  equipped  with  appliances  to  prevent 
the  escape  and  discharge  of  sparks  and  cinders  of  the 
latest  and  most  approved  character,  and  allowing  those 
used  to  become  and  remain  worn  and  defective,  whereby 
and  through  which  live  sparks^  cinders,  and  coals  es- 
caped and  were  discharged  from  it  upon  the  property  of 
the  defendant  in  error,  setting  fire  to  and  destroying  it 
The  plaintiff  in  error  and  W.  A.  Fort  were  both  citi- 
zens of  the  State  of  Kentucky  when  the  suit  was 
brought  W.  A.  Fort  died  in  May,  1902,  and  R.  E.  Fort, 
a  citizen  of  Tennessee,  was  appointed  administrator  of 
his  estate  by  the  county  court  of  Robertson  county,  and 
at  the  June  term  of  the  circuit  court  the  death  of  the 
former  was  suggested  and  admitted  and  the  case  revived 
in  the  name  of  the  latter  as  administrator.  Plaintiff  in 
error  then  presented  to  the  court  a  petition,  with  proper 
bond  for  costs,  for  the  removal  of  the  case  to  the  circuit 
court  of  the  United  States  for  the  district,  averring  in 
the  petition  the  facts  above  stated,  the  diverse  citizen- 
ship of  the  parties,  and  that  the  case  was  then  for  the 
first  time  removable,  and  moved  the  court  for  permission 
to  file  the  petition  and  bond,  and  for  an  order  of  re- 
moval, which  motion  upon  consideration  was  overruled, 
and  the  order  denied,  the  presiding  judge  being  of  the 
opinion  that  a  case  for  removal  was  not  disclosed  in  the 
petition.  An  entry  was  made  upon  the  minutes  show- 
ing that  the  petition  and  bond  were  presented,  a  motion 
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for  permission  to  file  them  made  and  denied,  but  no  bill 
of  exceptions  was  tendered  or  filed  making  the  petition 
and  bond  a  part  of  the  record.  A  continuance  was  then 
allowed. 

The  case  was  tried  at  the  October  term,  1903,  by  the 
court  and  a  jury,  resulting  in  a  verdict  in  favor  of  de- 
fendant in  error  for  f  10,000,  the  value  of  the  property 
destroyed  with  interest  from  June  18,  1901,  the  date  of 
the  fire,  upon  which  the  court,  after  overruling  the  mo- 
tion of  plaintiff  in  error  for  a  new  trial,  and  computing 
the  interest  to  be  f  1,384.99,  entered  a  judgment  for 
111,384.99  and  costs,  to  reverse  which  the  plaintiff  in 
error,  having  tendered  and  filed  its  bill  of  exceptions, 
prosecutes  an  appeal  in  the  nature  of  a  writ  of  error  to 
this  court. 

The  first  error  assigned  is  predicated  upon  the  action 
of  the  trial  judge  in  refusing  to  allow  the  plaintiff  in 
error  to  file  its  petition  and  bond  and  order  a  removal 
of  the  case  to  the  circuit  court  of  the  United  States. 

The  petition  and  bond  which  plaintiff  in  error  asked 
permission  to  file  were  not  filed  or-  made  a  part  of  the 
record  by  bill  of  exceptions  at  the  term  of  court  at 
which  they  were  presented,  and  are  therefore  no  part  of 
the  record  in  this  case.  They  were  incorporated  in  the 
bill  of  exceptions  filed  upon  the  final  trial  at  the  October 
term,  1903,  and  are  copied  in  the  transcript,  but  this  is 
not  effective  to  bring  them  into  the  record  an4  authorize 

this  court  to  consider  them  and  review  the  action  of  the 

ft 

trial  judge  in  the  matter.     They  should  have  been  em- 
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■bodied  in  a  bill  of  exceptions  properly  taken  at  the  June 
term  of  the  court,  when  they  were  presented,  and  per- 
mission to  file  them  refused,  if  it  was  desired  to  insist 
upon  the  exceptions  taken  to  the  action  of  the  trial 
judge  in  refusing  the  application.  It  is  well-settled 
practice  that  when  it  is  desired  to  preserve  exceptions 
to  the  action  of  a  trial  court  in  relation  to  any  matter 
not  a  part  of  the  record,  and  which  a  bill  of  exceptions 
is  necessary  to  bring  into  it,  a  bill  of  exceptions  embody- 
ing such  matter  must  be  tendered,  authenticated  by  the 
signature  of  the  presiding  judge,  and  filed  in  the  case 
before  the  adjournment  of  the  term  of  court  at  which 
the  action  complained  of  occurred. 

This  rule  applies  to  proceedings  had  in  the  progress 
of  the  case,  as  well  as  to  the  action  of  the  court  upon 
trial  and  judgment.  If  the  action  of  the  court  is  had 
at  a  term  previous  to  that  at  which  the  final  judgment 
is  entered,  the  bill  of  exceptions  must  be  made  and  filed 
at  such  previous  term,  and,  if  not  then  done,  the  excep- 
tions are  waived.  The  statute  enacted  in  1899  ( Laws 
1899,  p.  657,  c.  275),  authorizing  the  trial  judge  to  allow 
time  in  which  to  file  bills  of  exceptions  after  final  judg- 
ment, does  not  apply  to  wayside  bills  of  exceptions  of 
this  character.  The  object  of  the  rule  is  to  secure  an  ac- 
curate record  of  the  facts  upon  which  the  exceptions  are 
predicated,  which  can  only  be  done  by  requiring  the  bill 
of  exceptions  to  be  made  and  authenticated  while  they 
are  yet  fresh  and  clear  in  the  minds  of  the  presiding 
judge  and  the  parties  to  the  casa    Long  experience 
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has  proyen  that  this  is  a  most  salutary  rule,  to  which 
courts  should  strictly  adhere.  Any  other  practice  would 
result  in  uncertainty  and  confusion. 

All  our  cases  upon  this  subject  are  in  accord.  Jfc- 
Oavock  V.  Purt/ear,  6  Cold.,  34 ;  Garrett  v.  Rogers,  1 
Heisk.,  321;  Steele  v.  DaviSy  5  Heisk.,  75;  Jones  v. 
Burch,  3  Lea,  747 ;  Darden  v.  Williams^  100  Tenn.,  414, 
45  S.  W.,  §69 ;  Nance  v.  Chesnet/y  101  Tenn.,  466,  47  S. 
W.,  690. 

The  petition  and  bond  for  removal  presented,  there- 
fore, are  not  before  us,  and  the  acction  of  the  trial  judge 
in  refusing  to  allow  them  to  be  filed  and  order  a  removal 
of  the  case  cannot  be  here  reviewed  upon  its  merits,  and 
the  assignment  of  error  thereon  is  overruled. 

The  second  assignment  of  error  is  based  upon  the 
action  of  the  trial  judge  in  overruling  the  objections 
made  by  the  plaintiff  in  error  to  the  testimony  offered 
by  the  defendant  in  error  tending  to  show  that  the  loco- 
motives operated  by  it  upon  that  line  of  its  road,  in  pas- 
sing Saddlersville  and  vicinity  within  a  few  weeks  be- 
fore and  after  the  factory  was  destroyed  threw  sparks 
and  burning  cinders  from  their  smokestacks,  which  set 
out  and  originated  fires  as  far  from  its  track  as  the  place 
where  the  factory  stood. 

The  tobacco  factory  destroyed  was  situated  about  100 
feet  from  the  railroad  track,  and  covered  by  a  very  old 
and  dry  shingle  roof.  A  severe  drought  was  prevailing 
in  that  section  of  the  country,  and  the  wind  that  morn- 
ing was  blowing  strongly  from  the  direction  of  the  rail- 
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road  toward  the  factory.  The  fire  was  first  discovered 
upon  the  outside  of  the  roof  of  the  factory,  on  the  side 
next  the  railroad  about  11  o'clock  a.  m. 

The  proof  concerning  the  number  of  trains  that  passed 
Saddlersville  that  morning  was  confiicting.  The  plain- 
tiff in  error  undertook  to  prove  that  only  four  passed 
between  the  hours  of  8  o'clock  and  10 :30  o'clock,  and  to 
identify  the  locomotives  pulling  these,  and  prove  that 
they  were  properly  equipi>ed  with  spark  arresters  and 
appliances,  and  carefully  handled ;  while  the  defendant 
in  error  claimed  that  a  fifth  train,  a  long  heavy  freight, 
passed  about  15  minutes  before  the  fire  was  discovered, 
running  rapidly,  and  that  the  locomotive  discharged 
great  volumes  of  smoke,  which  covered  and  enveloped- 
the  factory ;  but  no  one  saw  any  live  sparks  or  cinders 
fall  upon  its  roof.  There  was  no  other  known  source 
from  which  the  fire  could  have  been  communicated. 

There  was  also  proof  tending  to  show  that  all  the  loco- 
motives of  plaintiff  in  error  upon  this  road  were  of  simi- 
lar construction  and  equipment,  and  that  a  locomotive 
equipped  with  a  spark  arrester  of  the  latest  and  most  ap- 
proved kind,  in  good  repair,  when  properly  operated, 
would  not  throw  sparks  and  cinders  more  than  20  feet 
from  the  track. 

The  evidence  upon  which  plaintiff  in  error  undertook 
to  identify  and  prove  the  equipment,  condition,  and  man- 
ner in  which  the  four  locomotives  which  it  claimed  had 
passed  Saddlersville  the  morning  of  the  fire  was  in  the 
form  of  depositions  of  a  number  of  its  employees,  taken 
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in  its  behalf^  and  filed  in  the  case  several  months  before 
the  trial,  and  subject  to  the  examination  of  the  defend- 
ant in  a*ror. 

The  contention  of  plaintiff  in  error  in  support  of  this 
assignment  is  that  evidence  that  other  locomotives  oper- 
ated by  it  upon  the  same  roeui  where  the  fire  occurred, 
and  about  the  same  time,  threw  out  and  discharged  cin- 
ders which  would  probably  have  caused  the  destruction 
of  the  property  in  question,  is  only  competent  when  the 
locomotive  supposed  to  have  communicated  the  fire  is  un- 
known and  unidentified,  and  its  equipment  and  state  of 
repair  cannot  be  proven ;  while  in  this  case,  from  the  evi- 
dence placed  on  file  by  it  long  before  the  trial,  the  only 
locomotives  from  which  the  fire  could  have  escaped,  four 
in  number,  are  fully  identified,  and  their  equipment  and 
condition  open  to  investigation  and  proof. 

If  the  rule  was  that  evidence  of  the  character  offered 
and  admitted  was  not  competent  when  the  locomotive 
claimed  to  have  set  out  the  fire  was  known  and  identified 
it  would  not  be  applicable  to  this  case. 

The  identification  of  the  locomotives  which  plaintiff 
in  error  claims  are  the  only  ones  from  which  the  fire 
could  possibly  have  been  communicated  is  altogether  in- 
sufficient. 

Proof  that  one  or  more  or  four  locomotives,  if  any,  set 
out  the  fire,  is  too  uncertain,  and  does  not  amount  to 
identification.  Nor  can  plaintiff  whose  property  has 
been  destroyed  in  this  manner  be  restricted  by  railroad 
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companies  in  the  production  of  evidence  of  their  n^li- 
gence  as  here  attempted. 

To  confine  the  proof  of  negligence  in  these  particulars 
to  the  equipment  and  condition  of  locomotives  identified 
by  railroad  companies  in  this  or  any  other  way  would 
be  to  give  them  absolute  control  of  all  proof  of  their 
character,  and  an  unfair  advantage  in  all  cases  where 
the  plaintiff  could  not  produce  positive  evidence  of  the 
origin  of  the  fire. 

Plaintiffs  in  these  cases  would  be  unable  to  controvert 
the  evidence  produced  by  the  defendants.  They  have  no 
access  to  the  records  and  information  necessary  to  estab- 
lish the  identity  of  the  locomotives  drawing  the  numer- 
ous trains  of  a  great  railroad  system,  and  ordinarily, 
where  identity  is  established,  they  have  not  the  skill  to 
determine  whether  the  locomotive  is  properly  equipped 
or  in  good  repair,  and  how  are  they  to  know  that  it  is 
then  in  the  same  condition  as  when  the  fire  occurred. 

The  evidence  filed  would  always  be  against  them,  for 
it  is  not  to  be  presumed  that  railroad  companies  will 
place  in  the  record  testimony  which  would  establish 
their  liability  for  the  damages  claimed. 

This  rule  is  also  inapplicable  to  this  case  because  there 
was  evidence  that  a  fifth  train  passed  the  factory  near 
the  hour  of  the  fire,  the  locomotive  of  which  was  wholly 
unidentified. 

But  the  contention  of  plaintiff  in  ^ror  is  untenable, 
and  not  the  law.  The  testimony  admitted  was  relevant 
and  competent  evidence  in  chief  to  show  habitual  negli- 
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gence  upon  the  part  of  the  company  in  the  equipment, 
repair,  and  management  of  its  locomotives,  and  that 
they  would  and  did  discharge  sparks  and  cinders,  which, 
under  similar  conditions,  would  originate  fires  so  far 
from  its  track  as  the  property  destroyed  was  situated, 
and  the  consequent  possibility  and  probability  that  the 
fire  complained  of  was  communicated  in  this  manner. 
This  was  peculiarly  so  in  this  case,  as  no  one  saw  the 
sparks  fall  upon  the  buildings,  and  the  origin  of  the  fire 
was  otherwise  unknown  and  unaccounted  for,  and  also 
because  all  the  engines  used  upon  that  line  were  of  simi- 
lar construction  and  equipment.  It  was  also  compe- 
tent in  rebuttal,  as  tending  to  contradict  the  evidence  of- 
fered by  plaintiff  in  error  that  its  locomotives  were 
properly  constructed,  equipped,'  in  good  repair,  and  care- 
fully handled. 

AVhile  there  are  authorities  that  hold  that,  where  the 
locomotive  from  which  the  fire  originated  is  satisfactor- 
ily identified,  testimony  of  other  fires  being  set  out  must 
be  confined  to  that  particular  locomotive,  they  have 
never  been  followed  by  this  court. 

In  the  case  of  Burke  v.  Louisville  d  Ndshville  RcUl- 
road  Company,  7  Heisk.,  456,  19  Am.  Rep.,  618,  the  ad- 
mission of  evidence  similar  to  that  admitted  in  this  case 
was  held  to  be  proper. 

It  is  there  said : 

"Over  the  objections  of  the  defendant,  it  was  also 
shown  that  on  previous  occasions  other  engines  of  the 
defendant  had  been  seen  to  emit  sparks,  which  were 
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borne  much  further  on  a  light  wind  than  the  distance 
between  the  road  and  the  plaintiflf^s  house — sometimes 
fifty  yards,  at  others  the  length  of  a  train  of  twenty  cars ; 
and  that  fences  and  grass  along  the  way  had  now  and 
then  been  ignited  by  the  falling  sparks.     .    .     . 

"Upon  the  question  of  evidence  presented,  it  was  held 
in  England  that  it  was  proper  evidence  to  go  to  the  jury 
that  the  company's  engine  had  before,  in  passing  along 
the  line,  emitted  sparks  a  sufficient  distance  to  have 
done  the  injury  in  that  case,  as  a  means  of  ascertaining 
the  possibility  of  the  building  being  fired  in  the  manner 
alleged.  The  testimony  in  that  case  showed  that  the 
danger  of  emitting  sparks  is  very  much  increased  by 
overtasking  the  engine,  and  that  it  may  be  altogether 
avoided  by  shutting  oflE  the  steam  in  passing  a  place 
where  there  is  danger  from  sparks,  or  that  the  danger 
may  be  guarded  against  by  mechanical  precaution." 

This  court  also  held  evidence  of  this  character  compe- 
tent in  the  case  of  Nashville  &  Chattanooga  Railway 
Company  v.  Tyne,  7  Am.  &  Eng.  Ry.  Cas.,  515,  saying : 

"It  is  further  objected  that  the  court  erred  in  allowing 
a  witness  to  state  that  two  weeks  after  the  fire  he  saw 
sparks  fall  from  defendant's  engine,  in  passing  on  the 
trestle,  upon  the  spot  where  the  house  was  burned,  in 
such  volume  as  would  have  fired  the  house  if  it  had  been 
standing.  The  house  was  situated  about  twenty  or 
thirty  feet  from  the  track  upon  the  trestle,  and  its  roof 
was  below  the  rails,  and  the  charge  of  plaintiff  below 
was  that  it  was  burned  by  sparks  from  a  passing  train, 
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and  that  due  caution  was  not  observed  by  the  company's 
servants,  nor  were  their  machinery  and  smokestack  or 
spark  arresters  up  to  the  standard  required  by  law.  A 
number  of  witnesses  testified  as  to  the  distance  live 
sparks  would  be  cast,  varying  their  ^timate  from  fifteen 
to  thirty  feet." 

"We  think  their  evidence  was  legitimate  for  either 
side ;  and,  if  so,  it  is  manifest  that  an  immediate  observa- 
tion of  the  fact  was  more  satisfactory  than  opinions 
Similar  evidence  was  held  admissible  in  the  case  of 
Burke  V.  Railroad  Co.,  7  Heisk.,  464,  19  Am.  Rep.,  618. 
Some  witnesses  of  the  defendant  below,  who  had  testified 
that  an  engine  would  not  throw  live  sparks  more  than 
fifteen  feet  were  asked  on  cross-examination  whether 
they  would  not  consider  an  engine  or  spark  arrester  *out 
of  order'  if  it  threw  live  sparks  thirty  or  thirty-five  feet, 
and  they  answered  that  they  would.  This,  we  think, 
was  competent  evidence." 

It  does  not  appear  from  the  opinions  of  the  court  in 
these  cases  that  the  particular  locomotive  from  which 
the  fire  originated  was  identified,  and  in  the  last  case 
that  there  was  evidence  that  all  the  locomotives  of  the 
railroad  company  operated  upon  that  line  were  con- 
structed and  equipped  alike,  but  the  testimony  was  ad- 
mitted regardless  ef  these  facts  to  show  that  the  com- 
pany was  guilty  of  habitual  n^ligence  in  this  resi)ect, 
and  the  possibility  and  probability  that  the  buildings 
were  destroyed  by  sparks  and  cinders  discharged  by  its 
locomotivea 
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In  the  case  of  Louisville  &  Nashville  Railroad  Com- 
pany V.  Short,  110  Tenn.,  713,  77  8.  W.  936,  proof  that 
the  locomotives  of  plaintiff  in  error  generally  threw  out 
sparks  and  cinders,  which  created  fires  along  its  road 
within  ten  months  of  the  fire  in  question,  was  held  com- 
petent, it  appearing  that  all  the  locomotives  operated  on . 
the  road  during  that  time  were  equipped  with  similar 
spark  arresters,  as  tending  to  show  negligence  in  that 
the  locomotives  were  of  improper  construction  or  im- 
properly operated ;  while  similar  proof  relating  to  a  per- 
iod previous  to  that  time,  when  the  locomotives  were  of 
a  different  construction,  was  rejected  as  too  remote  and 
uncertain  to  throw  any  light  upon  the  conduct  of  the 
company  at  the  time  of  the  fire  which  was  the  subject  of 
the  inquiry. 

In  the  case  of  Grand  Trunk  Railway  Company  v. 
Richardson,  91  U.  8.,  454,  23  L.  Ed.,  356,  Mr.  Justice 
Strong,  in  overruling  an  assignment  of  error  based  upon 
the  action  of  the  trial  judge  in  admitting  evidence  that 
at  various  times  during  the  same  summer  before  the  fire 
occurred  locomotives  of  the  defendant  railway  company, 
other  than  the  two  which  were  proven  to  have  passed 
shortly  before  the  fire  which  destroyed  plaintiff's  prop- 
erty was  discovered,  one  or  the  other  of  which  the  plain- 
tiff claimed  had  communicated  the  fire,  discharged  live 
sparks  and  cinders  the  distance  plaintiff's  mill  was  sit- 
uated from  the  road,  without  showing  that  the  locomo- 
tives were  similar  in  their  construction,  repair,  and  op- 
eration, said : 
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"The  question,  therefore,  is  whether  it  tended  in  any 
degree  to  show  that  the  burning  of  the  bridge,  and  the 
consequent  destruction  of  the  plaintiffs'  property,  were 
caused  by  any  of  the  defendant's  locomotives.  The 
question  has  often  been  considered  by  the  courts  in  this 
country  and  in  England,  and  such  evidence  has,  we  think 
been  generally  held  admissible  as  tending  to  prove  the 
possibility,  and  a  consequent  probability,  that  some  lo- 
comotive caused  the  fire,  and  as  tending  to  show  a  negli- 
gent habit  of  the  officers  and  agents  of  the  railroad  com- 
pany. There  are,  it  is  true,  some  cases  that  seem  to  as- 
sert the  opposite  rule.  It  is,  of  course  indirect  evidence 
if  it  be  evidence  at  all.  In  this  case  it  was  proven  that 
engines  run  by  the  defendant  had  crossed  the  bridge  not 
long  before  it  took  fire.  The  particular  engines  were 
not  identified,  but  their  crossing  raised  at  least  some 
probability,  in  the  absence  of  proof  of  any  other  known 
cause,  that  they  caused  the  fire.  And  it  seems  to  us 
that,  under  the  circumstances,  this  probability  was 
strengthened  by  the  fact  that  some  engines  of  the  same 
defendant,  at  other  times  during  the  same  season,  had 
scattered  fire  during  their  passage," 

In  the  case  of  Sheldon  v.  Hudson  River  Railroad 
Company,  14  N.  Y.,  218,  67  Am.  Dec,  155,  it  is  held  that 
evidence  that  at  other  times  sparks  and  fire  had  been 
thrown  from  locomotives  to  a  greater  distance  from  the 
track  than  the  buildings  destroyed,  which  were  liable  to 
set  fire  to  objects,  was  admissible. 

In  Diamond  v.  Northern  Pacific  Railroad  Company, 
6  Mont.,  580, 13  Pac,  367,  evidence  of  emission  of  sparks 
by  the  defendant's  engines  prior  and  subsequent  to  the 
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time  of  the  fire  in  question  waa  held  compet^it  without 
showing  that  they  were  under  the  charge  of  the  same  en- 
gineer or  of  the  same  construction  as  the  engine  causing 
the  fire. 

In  the  case  of  Illinois  Central  Railroad  Company  v. 
McClelland,  42  III.,  355,  the  company  had  offered  evi- 
dence tending  to  show  that  defendant's  engines  were 
provided  with  spark  arresters  of  the  most  approved  char- 
acter, and  the  plaintiff  was  allowed  to  show  in  rebuttal 
that  some  of  its  engines  had,  about  the  same  time  as  the 
fire  complained  of,  thrown  sparks  100  feet  from  the 
track. 

In  Crist  v.  Erie  Railroad  Company,  58  N.  Y.,  638,  an 
action  to  recover  for  buildings  destroyed  by  coals  from 
a  locomotive  engine,  after  testimony  had  been  given 
tending  to  exclude  the  probability  that  the  fire  origi- 
nated from  any  other  source,  evidence  that  engines  pass- 
ing on  other  occasions  discharged  sparks  and  coals, 
which  fell  farther  from  the  track  than  the  building  de- 
stroyed, was  held  competent. 

In  Henderson  v.  Philadelphia  &  R.  R.  Company,  144 
Pa.,  461,  22  Atl.,  851,  16  L.  K.  A.,  299,  27  Am.  St  Rep., 
652,  it  was  held  that,  where  the  particular  engine  from 
which  the  fire  was  communicated  was  not  satisfactorily 
identified,  it  was  competent  for  the  plaintiff  to  prove  in 
support  of  the  allegation  that  the  fire  was  the  result  of 
the  defendant's  n^ligence'  that  defendant's  locomotives 
generally,  or  many  of  them^  at  about  the  time  of  the  fire 
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complained  of,  threw  sparks,  which  caused  other  fires 
along  that  part  of  the  defendant's  road,  destroying  prop- 
erty situated  similarly  to  that  of  the  plaintifiF. 

It  is  thus  clear  from  our  own  cases  and  those  of  other 
courts  of  high  authority  that  there  was  no  error  in  the 
action  of  the  trial  judge  in  admitting  this  evidence. 

Another  assignment  of  error  is  based  upon  the  charge 
of  the  court  in  relation  to  the  d^ree  of  care  the  plaintiff 
in  error  should  have  exercised  under  the  facts  disclosed 
in  the  record  to  prevent  the  destruction  of  the  property 
of  defendant  in  error  by  fire  escaping  from  its  locomo- 
tives. 

The  instruction  complained  of  is  in  these  words: 

"The  court  has  heretofore  charged  you  that  if  you  find 
there  was  a  drought  and  wind  on  the  day  of  the  fire,  and 
that  the  running  of  trains  was  attended  with  unusual 
danger  from  sparks,  the  law  required  of  the  railroad 
company  unusual  care  and  precaution."  What  the  court 
meant  by  the  above  was  that  the  railroad  company  must 
at  all  times  use  ordinary  care  in  the  management  of  its 
engines  to  prevent  them  throwing  out  sparks^  and  that 
ordinary  care  on  the  part  of  the  railroad  company  is 
care  commensurate  with  the  risk  or  hazard,  and  what 
would  be  or  what  would  not  be  ordinary  care  is  always 
a  question  for  the  jury. 

This  is  merely  the  application  of  the  elementary  doc- 
trine that  it  is  the  duty  of  every  one  in  his  conduct  and 
the  use  of  his  property  to  exercise  ordinary  or  reasonable 
care  and  prudence  so  as  not  to  injure  others,  the  degree 
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of  care  required  to  be  commensurate  with  the  character 
of  the  business  carried  on,  the  danger  to  which  it  exposes 
the  property  of  others,  and  the  then  existing  conditions, 
to  railroad  companies  in  the  operation  of  their  locomo- 
tives. They  are  authorized  to  use  and  carry  fire  on  them 
for  the  purpose  of  generating  steam,  and  when  they  have 
them  properly  constructed  and  equipped  with  spark  ar- 
resters and  appliances  of  the  latest  and  most  approved 
character  to  prevent  the  escape  of  coals  and  cinders,  in 
good  repair,  and  carefully  and  skillfully  handled,  and 
observe  such  other  precautions  as  the  surroundings  may 
call  for  to  avoid  the  communication  and  spread  of  fire, 
they  are  not  liable  for  property  unavoidably  destroyed 
by  escaping  sparks  and  cinders;  but  on  account 
of  the  great  stretches  of  country  and  number  of 
towns  over  and  through  which  their  trains 
are  constantly  passing  at  all  hours  of  the  day  and  night 
and  seasons  of  the  year,  and  the  vast  amount  of  valuable 
property  along  their  roads,  much  of  which  has  been  con- 
structed there  for  the  purpose  of  doing  business  with 
them,  upon  their  implied  invitation,  and  the  fearfully 
destructive  power  of  this  element  when  once  beyond  con- 
trol, they  should  be  required  to  exercise  at  all  times  a  de- 
gree of  care  and  prudence  commensurate  with  the  dan- 
ger to  which  this  property  is  exposed  by  them  in  the  law- 
ful conduct  of  their  business.  And,  as  the  danger  nec- 
essarily attending  the  use  of  fire  in  locomotives  is  far 
greater  in  some  places  and  upon  some  occasions  than 
others,  what  is  reasonable  care  in  their  equipment  and 
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management  mnst  always  dei>end  upon  the  facts  and 
circnmstances  of  each  case.  What  would  be  ordinary 
care  in  the  operation  of  them  in  the  country,  or  in  a  wet 
season,  might  be  gross  negligence  in  a  town  or  city,  or 
in  a  drought,  where  and  when  the  danger  of  c<Hnmuni- 
cating  the  fire  is,  in  the  very  nature  of  things^  much 
greater. 

The  rule  is  clearly,  comprehensively,  and  correctly 
stated  in  Mr.  Elliott's  valuable  work  on  the  Law  of 
Railroads  in  these  words : 

"It  is  a  well-settled  principle  of  law  that  care  in  do- 
ing any  particular  act  must  be  exercised  in  proportion 
to  the  danger  attending  the  act.  Where  the  doing  of 
any  particular  act  is  attended  with  unusual  hazards,  un- 
usual care  must  be  exercised,  but  where  the  performance 
of  the  act  is  attended  with  only  ordinary  hazards  a  less 
degree  of  care  is  required.  These  principles  have  fre- 
quently been  applied  in  railway  fire  cases,  for  the  cir- 
cumstances under  which  fires  are  likely  to  occur  and  do 
occur  are  so  varied  that  different  degrees  of  care  must 
necessarily  be  employed.  In  proportion  as  the  hazards 
increase,  there  should  be  a  corresponding  increase  in 
the  care  exercised.  Thus  it  has  been  held  that  it  is  the 
duty  of  a  railway  company  in  an  unusually  dry  season, 
where  all  inflammable  material  is  like  tinder,  and  liable 
to  be  set  on  fire  from  the  smallest  spark,  to  exercise 
greater  precaution  and  care  than  in  wet  or  damp  seasons 
So,  where  the  wind  is  blowing  directly  from  an  engine 
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toward  wooden  buildings  or  combustible  materials^ 
greater  precaution  may  be  required,"  etc. 

It  is  also  concisely  stated  in  Judge  Thompson's  Com- 
mentaries on  the  Law  of  Negligence,  vol.  2,  section  2233, 
as  follows : 

"The  degree  of  care  which  it  is  required  to  exercise  in 
all  these  cases  is,  as  in  other  cases  proportionate  to  the 
danger  accruing  to  third  persons  from  a  failure  to  exer- 
cise cara  In  other  words,  here,  as  in  other  cases,  what 
the  law  regards  as  reasonable  care  is  a  care  proportioned 
to  the  risks ;  and  it  may,  in  some  cases,  require  a  high  de- 
gree of  skill,  and  the  most  exact  and  unremitting  care 
and  attention  and  diligence,  while  in  other  cases,  where 
the  danger  is  remote,  it  will  be  satisfied  with  a  less  skill 
and  with  a  lees  exact  and  constant  care  and  attention." 

It  is  the  duty  of  railroad  companies  not  only  to  have 
their  engines  properly  constructed  and  equipped  with 
appliances  for  the  prevention  of  the  escape  of  fire  accord- 
ing to  the  latest  and  most  approved  state  of  the  art,  and 
to  keep  the  same  in  repair,  but  when  so  equipped  to  have 
them  carefully  and  prudently  handled. 

Negligence  of  a  railroad  company  whereby  fire  is  com- 
municated to  adjacent  premises,  says  Judge  Thompson, 
may  consist :  "  ( 1 )  In  not  being  provided  with  the 
best  appliances  to  prevent  the  unnecessary  escape  of  fire 
from  its  locomotives;  (2)  in  not  keeping  such  appliances 
in  repair;  (3)  in  not  keeping  its  right  of  way  free  from 
combustible  materials;  (4)  in  operating  its  locomotives 
so  as  to  unnecessarily  scatter  fire ;  ( 5 )  in  not  arresting 
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the  spread  of  fire  after  it  has  been  set  by  its  engines  from 
its  negligence  upon  its  right  of  way." 

And  where  it  appears  that  the  fire  was  communicated 
from  the  locomotire  of  a  railroad  company  to  the  prop- 
erty destroyed,  the  burden  of  proof  is  upon  the  company 
to  show  that  it  has  performed  and  discharged  all  of  its 
duties  as  herein  defined,  because  the  owners  of  the  prop- 
erty along  the  roads  have  no  opportunity  to  examine  the 
locomotives  of  the  company,  and  generally  are  unable 
to  determine  whether  or  not  they  are  properly  equipped, 
or  in  good  repair ;  and  in  most  cases  the  particular  en- 
gine which  communicated  the  fire  is  unknown,  while  it 
is  the  duty  of  the  railroad  companies  to  know  the  char- 
acter and  condition  of  their  engines,  and  the  manner  in 
which  they  are  operated.    Simpson  v.  R.  Co.,  5  Lea,  457. 

The  charge  if  his  honor  upon  this  subject  was  correct, 
and  the  assignment  of  error  theron  is  overruled. 

The  other  errors  assigned  challenge  the  right  of  the 
defendant  in  error  to  recover  interest  upon  the  value  of 
the  property  destroyed,  especially  upon  the  verdict  re- 
turned by  the  jury  in  this  case.     They  are  as  follows: 

"It  was  error  in  the  trial  judge  to  charge  the  jury  that 
they  could  allow  or  disallow  interest  on  the  amount  of 
the  recovery  from  the  time  of  the  destruction  of  the 
property,  in  their  discretion.  It  was  error  for  the  trial 
judge  to  give  the  jury  in  charge  the  plaintiff's  eighth  re- 
quest, which  was  that  it  was  in  the  discretion  of  the  jury 
to  allow  or  disallow  interest  upon  the  amount  which  they 
find  in  favor  of  the  plaintiff,  if  they  find  anything :    .    . 
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that  the  jury  have  the  equitable  power  to  give  interest 
in  the  way  of  damages  in  a  case  like  this,  if  they  think 
justice  demands  it." 

"The  court  erred  in  counting  the  interest  on  flO^OOO 
from  June  18, 1901,  and  in  rendering  a  judgment  on  the 
verdict  of  the  jury  for  |11,384.99.  The  court  could  only 
render  judgment  on  the  verdict  of  the  jury  for  |10,000. 
That  part  of  the  verdict  of  the  jury  which  says,  Vith  in- 
terest from  June  18, 1901,'  without  stating  what  the  in- 
terest was,  is  illegal,  and  it  was  error  for  the  trial  judge 
to  include  the  interest,  and  give  judgment  for  the 
amount  of  such  interest."  . 

We  will  first  dispose  of  the  questions  made  upon  the 
charga 

The  statutes  of  Tennessee  upon  the  allowance  of  inter- 
est are  as  follows : 

"Interest  is  the  compensation  which  may  be  demanded 
by  the  lender  from  the  borrower,  or  by  the  creditor  from 
the  debtor,  for  the  use  of  money." 

"All  bills  single,  bonds,  notes,  bills  of  exchange  and 
liquidated  and  settled  accounts,  signed  by  the  debtor^ 
shall  bear  interest  from  the  time  they  become  due,  un- 
less it  is  expressed  that  interest  is  not  to  accrue  until  a 
specific  time  therein  mentioned."  Shannon's  Code  sec- 
tions 3492,  3494. 

The  last  section  is  imperative,  and  interest  must  be  al- 
lowed in  the  cases  provided  for  in  it.  'All  others  are  left 
as  they  were  at  common  law,  under  which  the  jury  have 
an  equitable  power,  and  may,  in  the  form  of  damages. 
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allow  interest,  if  they  think  justice  requires  that  it  be 
dona 

This  was  decided  in  the  case  of  Davidson  County  v. 
OlivUl,  4  Lea,  34,  where  it  is  held : 

"Interest  for  money  as  a  legal  consequence  was  un- 
known  to  the  common  law.  Cherry's  Ex'rs  v.  Mann, 
Cooke,  268,  5  Am.  Dec.,  696.  It  has,  however,  been 
given  by  statute  on  judgments,  and  on  a  large  class  of 
assignable  and  negotiable  instruments,  and  upon  liqui- 
dated accounts  signed  by  the  parties.  Code,  sections 
1942, 1945.  It  is  defined  by  the  statute  to  be  the  compen- 
sation which  may  be  demanded  by  the  lender  from  the 
borrower,  or  by  the  creditor  from  the  debtor,  for  the  use 
of  money.  Code,  section  1943.  In  all  cases  which  are 
left  as  at  common  law,  the  jury  has  an  equitable  power, 
and  may,  in  the  form  of  damages,  give  interest,  if  they 
think  justice  demands  it.  Cole  v.  Stmds,  1  Tenn.,  106. 
Under  our  statute  and  decisions  interest  has  become  an 
incident  of  debt  after  maturity,  because  either  given  by 
positive  law,  or,  in  the  absence  of  countervailing  equity, 
by  the  inevitable  verdict  of  the  jury,  or  by  the  court  act- 
ing in  the  place  of  the  jury." 

While  we  have  no  case  in  which  this  precise  question 
has  been  before  this  court,  it  was  incidentally  considered 
in  that  of  Railroad  Company  v.  Wallace,  91  Tenn.,  35, 
17  S.  W.,  882,  an  action  for  personal  injuries  sustained, 
where  interest  was  allowed  by  the  jury  under  the  charge 
of  the  trial  judge;  the  court  saying : 

"The  error  of  the  court  below  was  in  the  assumption 
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that  a  like  measure  of  damages  is  applied  in  this  class 
of  cases  as  in  that  of  injury  to  property  affecting  its  de- 
struction or  conversion,  or  other  unlawful  or  fraudulent 
misappropriation,  or  detention  of  property  or  money,  in 
which  the  rule  applied  by  the  circuit  judge  is  held  to  be 
a  proper  one,  not  on  the  theory,  even  in  this  class  of 
cases,  that  interest,  as  such,  is  due,  but  that  the  plaintiff 
is  entitled  to  the  fixed  sum  of  money,  or  a  definite  money 
value  of  property  converted  or  destroyed,  and  the  jury 
may  give  as  damages  an  amount  equal  to  interest  on  the 
value  of  the  property.  But  such  rule  applies  alone  to 
such  cases,  and  not  to  that  of  personal  injury,  which 
does  not  cease  when  infiicted,  and  is  not  susceptible  of 
definite  and  accurate  computation.    .    .    /' 

This  is  a  correct  statement  of  the  rule  in  cases  of  this 
character.    Any  other  would  work  injustica 

The  owner  of  the  property  is,  without  any  fault  upon 
his  part,  deprived  of  its  value,  possession,  ajid  use 
through  the  wrongful  act  of  the  railroad  company.  Com- 
pensation for  the  wrong  done  is  the  measure  of  the  dam- 
age to  which  he  is  entitled,  find  nothing  less  than  the 
market  value  of  the  property  at  the  time  of  its  destruc- 
tion, with  legal  interest  until  paid,  will  make  him 
whole.  And  this,  in  many  cases,  will  fall  short  of  full 
compensation  for  the  loss  sustained,  but  it  is  the  nearest 
certain  rule  that  can  be  applied.  There  is  no  difficulty 
in  arriving  at  the  amount  due  under  it,  since  the  fair 
market  value  of  the  property  at  the  time  of  its  destruc- 
tion, with  interest  to  the  time  of  payment  or  judgment, 


458  TENNESSEE  REPORTS.  [Vol.  112 

Railroad  ▼.  Fort 

can  always*  be  ascertained  and  computed  with  reasonable 
certainty. 

We  find  in  the  American  and  English  Ency.  of  Law, 
vol.  16  (2  Ed.),  p.  1027,  a  statement  of  the  rule  which 
seems  to  be  supported  by  the  adjudged  cases  in  a  major- 
ity of  the  states,  in  these  words : 

"As  the  damages  recoverable  in  actions  for  torts  are 
necessarily  unliquidated,  and  often  wholly  uncertain, 
the  early  rule  was  that  interest  on  such  damages  was  not 
recoverable. 

"The  common-law  objection  to  the  recovery  of  interest 
in  cases  of  tort  for  unliquidated  damages  seems  to  have 
been  first  modified  in  actions  of  trover  and  conversion, 
where  the  value  of  the  property  was  sought  as  having 
been  converted  into  money. 

"At  the  present  time  the  rule  of  most  jurisdictions  is 
that  in  cases  of  trover  or  trepass,  or  in  action  for  injur- 
ies to  or  destruction  or  loss  of  property,  negligent  or 
otherwise,  interest  is  recoverable  on  the  damages  as- 
sessed. 

"This  rule  is  obviously  just,  and  goes  to  the  founda- 
tion of  the  principle  upon  which  a  recovery  is  allowed 
for  civil  injuries,  viz.,  compensation  to  the  injured  party 
and,  though  interest  on  the  value  of  the  property  is  not 
always  an  adequate  compensation,  the  law  allows  it  as 
approximating  compensation,  and  with  a  view  of  fixing 
some  certain  and  uniform  measure  of  recovery. 

"When  interest  is  given  upon  such  theory,  it  isy  in  gen- 
eral, awarded  as  of  the  time  when  the  injury  was  sus- 
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tained  and  the  loss  suffered.  Where  one  party  is  de- 
prived of  the  use  of  property  for  a  time  by  the  wrong  of 
another,  the  former  will  be  entitled  to  interest  on  the 
value  of  the  use  of  the  property  during  such  period." 

We  are  of  the  opinion  that  the  law  is  here  correctly 
stated,  and  that  in  actions  for  the  destruction  of  per- 
sonal property,  juries,  when  finding  for  plaintiffs,  may, 
in  their  discretion,  allow  them  interest  upon  the  value  of 
the  property  destroyed  from  the  date  of  its  destruction, 
and  that  the  instruction  to  this  effect  given  the  jury  in 
this  case  was  correct. 

It  is  insisted  under  the  other  assignment  of  error  that 
the  trial  judge  erred  in  computing  and  allowing  interest 
upon  the  verdict  as  returned  by  the  jury. 

The  bill  of  exception  states  that  "the  jury  retired  to 
their  room  to  consider  of  their  verdict,  and  afterwards 
returned  into  open  court,  and  announced  that  they  had 
agreed,  and  found  in  favor  of  plaintiff,  and  assessed  his 
damages  at  f  10,000,  with  interest  from  the  date  of  the 
fire;"  and  the  judgment  entered  upon  the  minutes  con- 
tains the  recital  that  the  jurors  "upon  their  oaths  do  say 
that  they  find  the  matters  in  controversy  in  favor  of 
plaintiff,  and  assess  his  damages  at  f  10,000,  the  value  of 
the  property  destroyed,  and  interest  on  said  sum  from 
June  18,  1901,  which  interest  the  court  finds  to  be  f  1,- 
384.95,"  which  is  included  in  the  judgment. 

There  is  no  material  difference  in  these  statements  of 
the  verdict,  and  both  are  sufficiently  certain.  The  date 
of  the  fire  was  allied  in  the  declaration  and  admitted 
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in  a  plea  filed  by  the  plaintiff  in  error  to  have  occurred 
on  June  18, 1901,  and  there  was  no  conflict  in  the  proof 
upon  this  subject  The  jury,  in  their  verdict,  found  the 
value  of  the  property,  and  allowed  interest  thereon  from 
a  certain  date,  and  the  law  fixed  the  rate.  All  that  was 
necessary  to  ascertain  the  aggregate  damages  assessed 
for  the  plaintiff  was  a  calculation  of  interest  to  the  time 
of  the  trial.  It  was  a  verdict  for  dollars  and  cents,  defi- 
nite and  certain  in  its  terms,  according  to  the  maxim 
that  that  is  certain  which  can  be  made  certain.  We  can- 
not see  any  sound  or  tenable  objection  that  can  be 
made  to  it.  The  value  of  the  property  being  found,  and 
interest  allowed  from  a  given  date,  with  the  rate  fixed 
by  law,  there  was  nothing  to  do  but  to  make  a  mathemat- 
ical calculation,  a  clerical  act  unmixed  with  discretion, 
which  the  presiding  judge,  or  the  clerk  under  his  direc- 
tion, could  do.  It  has  been  held  by  this  court  that,  where 
the  action  is  upon  an  instrument  which  the  statute  says 
shall  bear  interest,  it  follows  as  a  matter  of  law,  and 
when  the  jury  fail  to  allow  it  in  the  verdict  returned,  it 
may  be  computed  by  the  judge,  or  he  may  direct  the 
clerk  to  do  so,  and  include  it  in  the  judgment.  Knights 
of  Pythias  v.  Allen,  104  Tenn.,  628,  58  S.  W.,  241. 

There  is  no  difference  in  a  case  where  interest  is  al- 
lowed by  law  from  a  date  contained  in  a  written  instru- 
ment and  one  where  it  is  allowed  by  a  jury,  under  the 
instructions  of  the  court,  from  a  date  stated  in  the  ver- 
dict. The  certainty  requisite  in  verdicts  is  that  nothing 
be  left  for  the  exercise  of  the  discretion  of  the  trial  judge 
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or^  iB  other  words,  that  nothing  be  left  to  be  determined 
in  order  to  ascertain  the  amount  for  which  the  judgment 
shall  be  rendered. 

Tried  by  this  test,  the  verdict  returned  in  this  case  is 
certain  and  valid.  Computation  of  interest  is  not  a  ju- 
dicial act,  and  a  verdict  which  requires  such  computa- 
tion to  ascertain  the  sum  for  which  the  judgment  is  to 
be  entered  is  not  uncertain.  In  this  conclusion  we  are 
supported  by  the  decisions  of  other  courts  of  last  resort. 

In  that  of  Hattenhaok  v.  Hoskins,  12  Iowa,  109,  the 
verdict  of  the  jury  was  for  a  certain  sum,  with  interest 
from  the  date  of  a  certain  writ  of  attachment  named  in 
the  pleadings,  and  in  the  service  of  which  it  was  claimed 
that  the  defendant,  as  sheriff,  committed  the  trespass  of 
which  the  plaintiff  complained.  It  was  held  that  there 
was  but  one  attachment  referred  to  in  the  issues  made  by 
the  pleadings,  the  date  of  which  was  not  controverted, 
and  that  the  court  might  with  propriety  render  judg- 
ment upon  such  verdict. 

In  the  case  of  Gtft^ottr  V.  Lcwn*^  27  Mo.,  532,  it  was 
held  that,  although  a  verdict  is  informal  which  omits  to 
state  the  result,  if  it  can  be  ascertained  and  rendered  cer- 
tain by  a  simple  operation  in  arithmetic,  it  is  amply  suf- 
ficient upon  which  to  render  a  judgment. 

In  the  case  of  Barrett  v.  Wills,  4  Leigh,  114,  26  Am. 
Dec,  315,  it  was  held  that  a  verdict  for  the  debt  claimed 
in  the  declaration  with  interest  from  a  certain  time, 
and  subject  to  a  credit  for  a  specified  sum,  was  suffic- 
iently certain. 
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And  in  Gaff  v.  Hutchinson,  38  Ind.,  341,  the  jury  re- 
turned a  verdict  for  a  certain  sum,  with  6  per  cent  inter- 
est thereon  from  a  previous  date  named  and  upon  appeal 
from  a  judgment  entered  thereon,  as  only  a  simple  com- 
putation was  necessary  to  fix  the  exact  amount  of  the 
verdict  so  that  it  might  be  expressed  in  one  sum,  the  su- 
preme court  was  of  the  opinion  that  it  was  sufficient; 
saying,  ^'It  is  a  maxim  of  the  law  that  that  is  sufficiently 
certain  which  can  be  rendered  certain."  Only  a  simple 
arithmetical  calculation  was  necessary  in  this  case, 
which  the  court  could  make,  and  render  judgment  ac- 
cordingly. 

Other  cases  to  the  same  effect  are  Buchanon  v.  Toton- 
sendy  80  T«c.,  534,  16  S.  W.,  315 ;  Chriffinr  v.  Chadwick, 
44  Tex.,  406 ;  Paige  v.  Codtj,  1  Cow.,  115. 

There  was  no  error  in  the  action  of  the  trial  judge 
in  computing  and  including  interest  in  the  judgment  in 
favor  of  the  defendant  in  error,  and  these  assignments 
are  also  overruled. 

The  judgment  for  the  defendant  in  error  is  affirmed, 
with  costs. 
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Cumberland  Telephone  &  Telegraph  Company  v.  T. 

N.  Smithwick  et  al. 

m 

(Nashville.    December  Term,  1903.) 

1.  NEW  TBIAL.  Granted  by  stipreme  court  where  circuit  judg^ 
refused  it,  but  expreeeed  his  dissatisfaction  with  verdict. 
If  the  circuit  judge  is  dissatisfied  with  the  verdict  of  the  Jury, 
it  is  his  duty  to  set  it  aside  and  grant  a  new  trial;  and  it  it 
appears  to  the  supreme  court,  from  statements  made  by  the 
circuit  Judge  in  passing  upon  the  motion  for  a  new  trial,  that 
he  was  really  not  satisfied  with  the  verdict,  but  refused  to  set 
it  aside,  it  is  the  duty  of  the  supreme  court,  when  it  has  ac- 
quired Jurisdiction  of  the  cause,  to  grant  a  new  trial  on  the 
ground  of  the  trial  Judge's  dissatisfaction  with  the  verdict. 
(Post,  pp.  466-468.) 

Cases  cited  and  approved:  Pettitt  v.  Pettitt,  4  Hum.,  191, 193;  Eng- 
land V.  Burt,  4  Hum.,  400,  401,  402;  Jones  v.  Jennings,  10  Hum., 
428,  429;  Nailing  v.  Nailing,  2  Sneed,  630,  632,  633;  Tate  v.  Gray, 
4  Sneed,  592;  Vaulx  v.  Herman,  8  Lea,  683,  687;  Railroad  v. 
Foster,  10  Lea,  366;  Turner  v.  Turner,  85  Tenn.,  387;  Railroad 
V.  Roddy,  85  Tenn.,  410;  Railroad  v.  Mahoney,  89  Tenn.,  332; 
Railroad  v.  Lee,  95  Tenn.,  388;  Railroad  v.  Brown,  96  Tenn., 
559,  562;  Jenkins  v.  Hankins,  98  Tenn.,  545;  Railroad  v.  Neely, 
102  Tenn.,  700;  Railroad  v.  Lawson,  105  Tenn.,  639. 

d.  SAMS.  Same.  Beasons  for  rule. 
The  reasons  for  the  foregoing  rule  are,  in  substance,  that  the 
circuit  Judge  hears  the  testimony,  sees  the  witnesses,  and  ob- 
serves their  demeanor  upon  the  witness  stand.  Just  as  the  Jury 
does;  that  he  is  especially  qualified  for  correction  of  errors  the 
inexperienced  Jury  may  have  made,  for  which  purpose  he  is 
the  thirteenth  Juror.     {Post,  pp.  468-469.) 
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8.    BAHE.    Same.    Sapreme  court  cannot  act  until  trial  judge 
has  acted. 
The  supreme  court  has  no  power  to  act  on  motion  for  a  new 
trial  until  the  circuit  judge  has  acted.     {Post,  p.  470.) 

Cases  cited  and  approved:  Railroad  v.  Lee,  95  Tenn.,  388;  Rail- 
road V.  Brown,  96  Tenn.,  569;  Railroad  y.  Neely,  102  Tenn., 
700. 

4.  8AMB.  Same.  Beasons  needlessly  given  by  circuit  jud^ 
considered  by  supreme  court  to  determine  his  satisfaction  or 
dissatisfaction  with  verdict. 

In  deciding  the  motion  for  a  new  trial,  the  circuit  Judge  is  not 
bound  to  give  any  reasons  for  his  decision,  any  more  than  the 
Jury  is  bound  to  do  so;  and  if  he  gives  reasons  for  his  action, 
the  supreme  court  looks  to  them  only  for  the  purpose  of  de- 
termining whether  he  passed  upon  the  issues,  and  was  satisfied 
or  dissatisfied  with  the  verdict  thereon.    iPost,  pp.  470-471.) 

5.  SAKE.    Same. .  Case  in  Judgment. 

Where  a  si>ecial  Judge  in  refusing  a  motion  for  a  new  trial,  states 
that  he  is  not  satisfied  with  the  verdict,  and  has  grave  doubts 
whether  he  should  not  set  aside  the  verdict,  and  believes  he 
would  do  so  if  he  were  the  regular  Judge,  the  supreme  court 
will  grant  a  new  trial,  because  of  his  dissatisfaction  with  the 
verdict. 


FROM  WILSON. 


Appeal  from  the  Circuit  Court  of  Wilson  County. 
Jambs  A.  Jones,  Special  Judge. 
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A.  A.  Adams^  E.  p.  McClabn^  and  W.  L.  Qeanbery, 
for  Telephone  and  Telegraph  Co. 

N.  G.  ROBBETSON,  E.  E.  Beabd^  and  J.  C.  Sanders, 
for  Smithwick. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  substance  of  the  declaration  in  this  case  was  that 
the  defendant  below  had  stored  in  its  building  a  large 
quantity  of  dynamite ;  that  this  building  was  located  in 
a  thickly  settled  part  of  the  town  (Lebanon) ;  that  it 
stood  near  a  building  occupied  by  plaintiff;  that  on  a 
certain  night  in  January,  1901,  a  fire  broke  out  in  a 
building  near  to  that  occupied  by  defendant  below,  and 
near  to  that  occupied  by  the  plaintiff  in  error;  that  the 
inhabitants  of  the  town  were  out  in  force  for  the  pur- 
pose of  extinguishing  the  fire,  with  suitable  apparatus 
for  the  purpose,  and  would  have  succeeded  in  doing  so, 
but  for  the  fact  that  the  crowd  of  people  so  in  attendance 
learned  that  there  was  dynamite  in  the  building  occu- 
pied by  plaintiff  in  error,  and  this  fact  so  alarmed  them 
that  they  desisted  from  further  efforts;  also  that,  ow- 
ing to  the  existence  of  said  dynamite  in  plaintiff  in 
error's  building,  or  that  part  occupied  by  it  (being  the 
upstairs),  an  explosion  took  place  there,  rendering  it 
impossible  to  enter  the  building  occupied  by  defendant 
in  error  and  to  take  his  goods  out,  and  they  were  oj 
said  explosion  wrecked  and  burned ;  also  that  the  appre- 
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hension  caused  by  the  existence  of  said  dynamite  on 
plaintiff  in  error's  premises  prevented  the  defendant  in 
error  and  his  friends  from  getting  his  goods  out  of  the 
building  occupied  by  him  before  the  said  explosion  oc- 
curred.   The  action  was  for  |1,900. 

The  plea  of  not  guilty  was  entered.  The  jury  re- 
turned a  verdict  in  favor  of  the  defendant  in  error,  for 
the  use  of  the  insurance  companies,  for  {971,  and  for 
Smith  wick  himself,  |591,  upon  which  verdict  judgment 
was  rendered.' 

A  motion  for  new  trial  was  made  in  the  court  below, 
which  was  overruled  by  the  circuit  judge,  the  Honorable 
James  A.  Jones,  sitting  as  special  judge.  Thereupon  the 
defendant  appealed,  and  has  assigned  errors. 

The  only  error  assigned  is  based  upon  certain  lan- 
guage which  was  used  by  his  honor  in  overruling  the 
motion.  Upon  this  subject  the  bill  of  exceptions  con- 
tains the  following  recital : 

"In  this  cause,  upon  motion  for  a  new  trial,  and  to 
set  aside  the  verdict  of  the  jury,  the  court  stated  that : 
*He  is  not  satisfied  with  the  verdict  of  the  jury.  He  is 
of  opinion  that  the  last  explosion  was  in  the  Blanton 
part  of  the  building,  under  defendant's,  and  that  it  was 
from  the  coal  oil  stored  therein.  He  is  also  of  opinion 
that  whatever  explosion  occurred  in  defendant's  build- 
ing was  all  at  the  same  time,  or,  in  other  words,  there 
was  but  one  explosion  in  that  part  of  the  building  oc- 
cupied by  defendant     The  court  has    grave    doubts 
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whether  he  Bhoald  not  set  aside  the  verdict,  and  believes 
he  would  do  so  if  he  were  the  regular  judge/  " 

It  is  insisted  in  behalf  of  plaintiff  in  error  (defendant 
below)  that  this  entry  shows  that  the  circuit  judge  was 
dissatisfied  with  the  verdict,  and  for  that  reason  he 
should  have  granted  a  new  trial,  and,  as  he  failed  to  do 
so,  this  court,  under  the  well-known  rule  applicable  to 
the  subject,  should  itself  grant  the  new  trial,  and  re- 
mand the  cause. 

On  the  other  hand,  it  is  insisted  by  defendant  in 
error  that  the  rule  .does  not  apply,  for  the  following 
reasons:  Firstly,  that  the  reference  which  his  honor 
made  to  the  explosion  showed  that  he  totally  misappre- 
hended the  issues  involved  in  the  cause ;  secondly,  that 
there  is  no  testimony  to  sustain  what  his  honor  says 
upon  that  subject;  thirdly,  that  there  is  testimony  in 
the  record  to  sustain  the  verdict  of  the  jury;  and, 
fourthly,  that  the  defendant  in  error  should  not,  by  the 
failure  of  his  honor  to  set  aside  the  verdict,  be  placed 
in  a  worse  position  than  if  he  had  set  it  aside,  but, 
rather,  in  a  better  position. 

The  rule  in  civil  cases  is  that,  if  the  circuit  judge  is 
dissatisfied  with  the  verdict  of  the  jury,  it  is  his  duty 
to  set  it  aside  and  grant  a  new  trial,  and  that  upon  its 
being  made  to  appear  to  this  court,  from  statements 
made  by  the  circuit  judge  in  passing  upon  the  motion 
for  new  trial,  that  he  was  really  not  satisfied  with  the 
verdict,  it  becomes  the  duty  of  this  court,  when  it  has 
acquired  jurisdiction  of  the  causey  to  do  what  the  circuit 


468  TENNESSEE  REPORTS.  [Vol.  112 

Telephone  ft  Telegraph.  Co.  y.  Smithwick. 

judge  should  have  done;  that  is^  to  grant  a  new  trial 
on  the  ground  of  the  dissatisfaction  of  that  judicial 
officer  with  the  verdict.  This  rule  is  supported  by  a 
large  number  of  cases:  Pcttitfs  Ex'rs  v.  Pettitt,  4 
Hum.,  191, 193 ;  England  v.  Bnrty  4  Hum.,  400,  401,  402 ; 
Jones  V.  Jennings,  10  Hum.,  428,  429 ;  NaUing  v.  Nail- 
ing y  2  Sneed,  630,  632,  633 ;  Tate  v.  Gray,  4  Sneed,  592 ; 
Turner  v.  Turner,  85  Tenn.,  387,  3  S.  W.,  121 ;  Railroad 
V.  Lee,  95  Tenn.,  388,  32  S.  W.,  249 ;  Railroad  v.  Broum, 
96  Tenn.,  559,  562,  35  S.  W.,  560 ;  Railroad  v.  Neely,  102 
Tenn.,  700,  52  S.  W.,  167 ;  Railroad  v.  Lwivson,  105 
Tenn.,  639,  58  S.  W.,  480.  There  are  other  caaes  upon 
collateral  phases  of  the  matter.  Jenkins  v.  Hankins, 
98  Tenn.,  545,  41  S.  W.,  1028,  and  Railroad  Co.  v. 
Roddy,  85  Tenn!,  410,  5  S.  W.,  286,  modifying  Ywulx  v. 
Herman,  8  Lea,  683,  687,  and  Railroad  v.  Foster,  10 
Lea,  366.  See,  also.  Railway  Co.  v.  Mahoney,  89  Tenn., 
332,  15  S.  W.,  652.  But  they  do  not  bear  directly  on 
the  body  of  the  rules,  and  need  not  be  further  noticed. 

The  reasons  given  for  the  rule  are,  in  substance^  that 
the  circuit  judge  hears  the  testimony,  just  as  the  jury 
does,  sees  the  witnesses,  and  observes  their  demeanor 
upon  the  witness  stand;  that,  by  his  training  and  ex- 
perience in  the  weighing  of  testimony,  and  the  applica- 
tion of  legal  rules  thereto,  he  is  especially  qualified  for 
•  the  correction  of  any  errors  into  which  the  jury  by  in- 
experience may  have  fallen,  whereby  they  have  failed, 
in  their  verdict,  to  reach  the  justice  and  right  of  the 
case,  under  the  testimony  and  the  charge  of  the  court; 
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that,  in  our  system^  this  is  one  of  the  functions  the  cir- 
cuit judge  possesses  and  should  exercise— as  it  were, 
that  of  a  thirteenth  juror.  So  it  is  said  that  he  must 
be  satisfied,  as  well  as  the  jury;  that  it  is  his  duty  to 
weigh  the  evidence;  and,  if  he  is  dissatisfied  with  the 
verdict  of  the  jury,  he  should  set  it  asida  It  is  further 
said  that,  relying  upon  his  performance  of  this  duty 
vigilantly  and  faithfully,  the  rule  was  long  ago  estab- 
lished that  this  court  would  not  reverse  on  the  testi- 
mony if  there  were  any  evidence  in  the  record  to  suppcwt 
the  verdict  It  would  be,  say  the  authorities,  a  hazard- 
ous thing  for  this  court  to  attempt  to  review  at  large  the 
testimony  of  witnesses  whose  evidence  was  given  orally 
in  the  court  below,  and  to  reverse  the  action  of  a  judge 
and  jury  thereon,  who  had  seen  the  witnesses,  and  had 
had  the  opportunity  of  observing  their  demeanor  and 
manner  of  testifying.  But  this  view  is  based  not  only 
upon  the  supposition  that  the  jury  has  considered  and 
passed  upon  the  facts,  but  also  that  the  parties  have  had 
the  benefit  of  the  trained  intelligence  of  the  circuit 
judge  as  well. 

So,  under  our  system  of  jury  trials,  the  parties  have 
the  benefit,  in  the  first  instance,  of  the  deliberations  of 
the  jury  upon  the  facts,  guided  as  to  the  law  by  the 
instructions  of  a  trial  judge  learned  in  the  law ;  next,  on 
a  motion  for  a  new  trial,  or  mero  motu,  the  benefit  of 
the  deliberations  of  the'  circuit  judge  himself,  upon  the 
whole  case,  in  determining  whether  the  verdict  of  the 
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jury  shall  Btand ;  and,  finally,  the  action  of  this  court, 
within  its  sphere  as  above  indicated. 

It  has  been  held  that  this  court  has  no  power  to  act 
until  the  circuit  judge  has  acted.  B.  Go.  v.  Lee,  95 
Tenn.,  388,  32  S.  W.,  249 ;  R.  Co.  v.  Browfty  96  Tenn., 
559,  35  S.  W.,  560 ;  B.  Co.  v.  Neely^  102  Tenn.,  700,  52 
S.  W.,  167. 

Ih  deciding  the  matter,  the  circuit  judge  is  not  bound 
to  give  any  reasons,  any  more  than  the  jury  is  bound  to 
do  so.  If  he  does  give  reasons  for  his  action,  this  court 
looks  to  them  only  for  the  purpose  of  determining 
whether  he  passed  upon  the  issues,  and  was  satisfied  or 
dissatisfied  with  the  verdict  thereon. 

These  are  the  principles  which  control  the  present 
case,  and  by  which  it  must  be  determined. 

Reading  what  his  honor  said,  there  can  be  no  doubt 
left  in  the  mind  of  any  one  that  he  was  dissatisfied  with 
the  verdict  of  the  jury.  Shall  we  probe  his  reasons  for 
the  purpose  of  ascertaining  whether  they  be  well 
founded  or  not?  To  do  this  would  be  to  usurp  his 
functions,  and  to  assume  a  jurisdiction  this  court  does 
not  possess.  Can  we  weigh,  as  it  were,  in  delicate 
scales,  the  advantages  which  would  have  accrued  to  the 
defendant  in  error  upon  the  cirx^liit  judge's  sustaining 
the  motion  for  a  new  trial,  and  allowing  the  defendant 
in  error  a  bill  of  exceptions,  as  compared  with  the  bur- 
den imposed  upon  him  by  the  action  which  was  in  fact 
taken,  whereby  the  case  is  brought  here  in  the  condi- 
tion in  which  we  now  find  it?    The  case  cannot  be  de- 
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cided  upon  any  such  principle.  We  find  no  warrant  for 
such  a  course  laid  down.  The  decision  must  turn  on 
principles  applicable  to  the  case  in  the  condition  in 
which  we  find  it. 

In  this  view,  there  can  be  no  doubt  that  the  judgment 
of  the  court  below  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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Wade  M.  Sanders  et  ux.  v.  George  W.  Btrom  et  al. 
{Nashville.    December  Term,  1903.) 

1.  CLASS  DOCTRINE.    Defined;  and  is  applicable,  when. 
Where  property  is  conveyed,  devised,  or  bequeathed  to  a  class  of 

persons,  subject  to  fluctuation  by  increase  or  diminution  of  its 
number  in  consequence  of  future  births  or  deaths,  and  the  time 
of  enjoyment,  division,  payment,  or  distribution  df  the  prop- 
erty is  fixed  at  a  subsequent  period,  or  on  the  happening  of  a 
future  event,  the  entire  interest  vests  in  such  persons,  only  as 
at  that  time  fall  within  the  descriptions  of  persons  constituting 
such  class,  and  members  of  the  class  antecedently  dying  are 
not  actual  objects  of  the  gift.    {Po9t,  pp.  474-478,  480482.) 

Cases  cited  and  approved:  Frierson  v.  Van  Buren,  7  Ter.,  606; 
Satterfield  v.  Mayes,  11  Hum.,  68;  Deadrick  v.  Armour,  10 
Hum.,  588,  600,  601;  Womack  v.  Smith,  11  Hum.,  484;  Morton 
V.  Morton,  2  Swan,  318;  Fulkerson  v.  Bullard,  3  Sneed,  260; 
Beasley  v.  Jenkins,  2  Head,  192;  Parrlsh  v.  Groomes,  1  Tenn. 
Chy.,  581,  583;  Connell  v.  McKenna,  2  Shannon's  Cases,  190; 
Land  Co.  v.  Hill,  87  Tenn.,  589,  595,  596;  Franklin  v.  Franklin, 
91  Tenn.,  119,  123,  133,  134;  Blass  v.  Helms,  93  Tenn.,  166; 
Nichols  V.  Outhrie,  109  Tenn.,  535. 

2.  SAME.    Same.    Case  in  judgment. 

Where  land  is  conveyed  in  trust  for  the  benefits  of  a  daughter  for 

and  during  her  natural  life,  and  at  her  death  to  go  to  her  chil- 
dren forever,  the  children  take  as  a  class,  and  not  as  individ- 
uals, and  the  entire  estate  vests  in  the  children  living  at  the 
death 'Of  the  life  tenant  and  mother;  and  a  child  dying  prior 
to  that  time  had  no  interest  in  the  estate  which  she  could  trans- 
mit to  her  child  and  heir. 
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8.    8AMB.    Same.    Sabsequent  period  lor  dUtribution  if  fixed, 
how. 

The  subsequent  period  may  be  fixed  and  established  by  the  use 
of  such  expressions  as  "then  living/'  referring  to  some  event, 
as  the  death  of  a  life  tenant,  but  it  is  not  necessarily  Indicated 
in  this  manner  alone,  as  it  may  be  indicated  simply  as  at  or 
after  the  death  of  some  prior  taker  of  the  estate,  or  after  a 
certain  time.    {Past,  pp.  478-482.) 

Cases  cited  and  approved:  Deadrick  v.  Armour,  10  Hum.,  588, 
600,  601;  Land  Co.  v.  Hill,  87  Tenn.,  589,  595,  596;  Blass  v. 
Helms,  93  Tenn.,  166;  Nichols  v.  Guthrie,  109  Tenn.,  535;  Frier- 
son  V.  Van  Buren,  7  Ter.,  606;  Satterfield  v.  Mayes,  11  Hum., 
58;  Beasley  v.  Jenkins,  2  Head,  192;  Connell  v.  H^cKenna,  2 
Shannon's  Cases,  190;  Parrish  v.  Groomes,  1  Tenn.  Chy.,  581, 
583;  Fulkerson  v.  Bullard,  3  Sneed,  260. 

4.  SAKB.  Bzceptions  to  rule  in  first  headnote  arise,  when. 
The  exceptions  to  the  rule  in  the  first  headnote  arise  where  the 
class  notion  is  disintegrated,  by  finding  in  the  will  or  deed, 
as  the  case  may  be,  some  indication  of  a  purpose  to  create  a 
separate  or  severable  interest;  and  such  separate  or  severable 
interest  has  been  established  in  quite  a  number  of  the  cases 
on  slight  grounds,  yet  the  grounds  were  sufficient  to  support  the 
dIstincUon.    {Post,  pp.  476,  478-482.) 

Cases  cited  and  approved:  Cathey  v.  Cathey,  9  Hum.,  470;  Bridge- 
water  V.  Gordon,  2  Sneed,  5;  Harris  v.  Alderson,  4  Sneed,  250; 
Petty  V.  Moore,  5  Sneed,  126;  Alexander  v.  Walch,  3  Head,  493; 
McClung  V.  McMillan,  1  Heis.,  655;  Puryear  v.  Edmonson,  4 
Heis.,  43;  Bowers  v.  Bowers,  4  Heis.,  294;  Green  v.  Davidson, 
4  Bax.,  488,  490,  491;  Allen  v.  Allen,  2  Tenn.  Chy.,  28,  32;  Whit- 
man V.  Young,  1  Tenn.  Chy.,  586;  Davis  v.  Goforth,  1  Lea,  31; 
Elkins  V.  Carsey,  3  Shannon's  Cases,  293;  Owens  v.  Dunn,  85 
Tenn.,  131;  Balch  v.  Johnson,  106  Tenn.,  249-254;  Smith  v. 
Smith,  108  Tenn.,  21. 

Cases  cited  and  distinguished:  Ward  v.  Saunders,  3  Sneed,  387, 
390,  393;  Elkins  v.  Carsey,  3  Shannon's  Cases,  293. 
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FROM  FRANKLIN. 


Appeal  from  the  Chancery  Court  of  Franklin  County, 
— T.  M.  MoCoNNBLL,  Chancellor.    . 

Lynch  &  Lyinch  and  O.  W.  Anderson^  for  complain- 
ants. 

Estill  &  Littleton/ for  defendanta 


Me.  Justice  Neil  delivered  the  opinion  of  the  Court 

On  the  twenty-seventh  day  of  October,  1852,  James 
B.  Stovall  executed  a  deed,  in  which  he  disposed  of  cer- 
tain property  as  follows :  To  E.  A.  Ikard,  in  trust  for 
his  daughter,  Virginia  Stovall,  "for  and  during  her  nat- 
ural life,  and  at  her  death  to  her  children  forever; 
.  .  .  that  is  to  say,  for  the  sole  and  separate  use  and 
benefit  of  my  daughter,  Virginia,  during  her  natural 
life,  and  at  her  death  to  go  to  her  children  forever." 

Virginia  Stovall  intermarried  with  the  defendant 
George  W.  Byrom,  and  had  four  children.  One  of  these 
— MoUie — intermarried  with  one  Simpson,  and  died  in- 
testate, leaving  the  complainant  Vera,  wife  of  WaJde  M. 
Sanders,  as  her  only  heir  at  law.  Mrs,  Mollie  Simpson, 
above  mentioned,  the  mother  of    Mrs.    Sanders    and 
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daughter  of  Mrs.  Virginia  Byrom,  died  before  the  de- 
cease of  her  mother. 

The  bill  allies  that  the  complainant  Vera,  claiming 
in  right  of  her  mother,  Mrs.  MoUie  Simpson,  is  entitled 
to  one-fourth  of  the  trust  estate. 

There  was  a  demurrer  to  the  bill,  which  raised  the 
point  that,  inasmuch  as  the  mother  of  the  complainant 
Vera  died  prior  to  the  decease  of  the  life  tenant,  she  ac- 
quired no  interest  in  the  trust  estate  which  she  could 
transmit  to  her  daughter,'  the  complainant  Vera,  and 
that  the  latter  therefore  had  no  interest  in  the  property 
sought  to  be  reached  by  the  bill. 

The  chancellor  sustained  the  demurrer  and  dismissed 
the  bill. 

The  court  of  chancery  appeals  reversed  the  decree  of 
the  chancellor,  and  from  this  latter  judgment  an  appeal 
lias  been  prosecuted  to  this  court. 

The  question  to  be  determined  is  whether  the  provis- 
ion copied  from  the  deed  falls  within  what  is  known  in 
this  State  as  the  ^'class  doctrine.'' 

On  the  one  hand,  it  is  insisted  that  the  provision 
made  for  the  children  of  Virginia  Stovall  was  to  them 
as  a  class,  and  on  the  other  side  this  is  controverted. 

There  are  numerous  decisions  on  the  subject,  both 
those  stating  the  rule  and  those  stating  exceptions  to  it. 
In  disposing  of  the  present  case  we  have  carefully  re- 
read all  of  them. 

Those  supporting  the  rule  known  as  the  class  doc- 
trine are  as  follows :    Frierson  v.  Van  Bur  en  ( 1835 ) ,  7 
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Yerg.,  606,  27  Am.  Dec.,  528;  Satterfield  v.  Maj/es 
(1850),  11  Hum.,  58;  Deadrick  v.  Armour  (1850),  10 
Hum.,  588,  600,  601;  Womack  v.  Smith  (1850),  11 
Hum.,  484,  54  Am.  Dec.,  51;  Morton  v.  Morton  (1852), 
2  Swan,  318;  Fulkerson  v.  Bullard  (1855),  3  Sneed, 
260;  Beasley  v.  Jenkins  (1858),  2  Head,  192;  Parrish  v. 
Oroomes  (1874),  1  Tenn.  Ch.,  581,  583;  Connell  v.  Mc- 
Kenna  (1876),  2  Tenn.  Cas.,  190;  Land  Co.  v.  Hill 
(1889),  87  Tenn.,  589,  595,  596, 11  S.  W.,  797;  Franklin 
V.  Franklin  (1892),  91  Tenn.,  119,  123,  133,  134,  18 
S.  W.,  61;  Blass  v.  Helms  (1893),  93  Tenn.,  166,  23  S. 
W.,  138;  Nichols  v.  Guthrie  (1902),  109  Tenn.,  535,  73 
S.  W.,  107. 

The  exceptions  to  the  rule  are  found  in  the  following 
cases:  Cathey  v.  Cathey  (1848),  9  Hum.,  470,  49  Am. 
Dec.,  714;  Bridgeumter  v.  Gordon  (1854),  2  Sneed,  5; 
Ward  V.  Saunders  (1855),  3  Sneed,  387,  390,  398;  Har- 
ris V.  Alderson  (1856),  4  Sneed,  250;  Petty  v.  Moore, 
(1857),  5  Sneed,  126;  Alexander  v.  Walch  (1859),  3 
Head,  493;  McClung  y.  McMillan  (1870),  1  Heisk., 
655 ;  Puryear  v.  Edmondson  ( 1871 ) ,  4  Heisk.,  43 ;  Oreen 
V.  Davidson  (1874),  4  Baxt.,  488,  490,  491;  Allen  v. 
Allen  (1874),  2  Tenn.  Ch.,  28,  32;  Whitman  v.  Young 
(1875),  1  Tenn.  Ch.,  586;  Davis  v.  Ooforth  (1878),  1 
Lesi,31iElkinsy.  Carsey  (1886),  3  Tenn.  Cas.,  293; 
Owens  V.  Dunn  (1886),  85  Tenn.,  131,  2  S.  W.,  29; 
Batch  V.  Johnson  (1901),  106  Tenn.,  249-254,  61  S.  W., 
289;  Smith  Y.Smith  (1901),  108  Tenn.,  21,  64  S.  W., 
483. 
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It  would  be  a  useless  consumption  of  time  to  under- 
take to  discuss  these  cases  separately.  All  that  is  nec- 
essary is  to  state  the  rule  and  then  compare  the  case 
with  it. 

The  leading  authority  upon  the  rule  is  Satterfield  v. 
Mayes.    In  that  case  it  is  thus  stated : 

"Where  a  bequest  is  made  to  a  class  of  persons,  sub- 
ject to  fluctuation  by  increase  or  diminution  of  it« 
number  in  consequence  of  future  births  or  death,  and 
the  time  of  payment  or  distribution  of  the  fund  is  fixed 
at  a  subsequent  i>eriod,  or  on  the  happening  of  a  future 
event,  the  entire  interest  vests  in  such  persons  only  as 
at  that  time  fall  within  the  description  of  persons  con- 
stituting such  class.  As  if  property  be  given  simply  to 
the  children  or  to  the  brothers  or  sisters  of  A.  equally, 
to  be  divided  between  them,  the  entire  subject  of  the 
gift  will  vest  in  any  one  child,  brother,  or  sister,  or  in 
larger  number  of  these  objects  surviving  at  the  .period 
of  distribution,  without  regard  to  previous  deaths. 
Members  of  the  class  antecedently  dying  are  not  actual 
objects  of  the  gift  .  .  .  This  rule,  of  course,  does 
not  apply  where  the  bequest  is  to  individuals  nominal 
tim^  as  in  the  case  of  a  gift  to  A.,  B.,  and  0.,  children  or 
brothers  of  D.,  because  this  would  not  be  a  gift  to  them 
as  a  class.'' 

It  is  observed  that  there  are  three  elements  in  the 
rula  One  is  that  there  must  be  a  class  of  persons  sub- 
ject to  fluctuation  by  increase  or  diminution  of  its 
number;  second,  that  the  bequest  must  be  to  the  class; 
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andy  third,  that  the  time  o^f  payment  or  distribution 
must  be  fixed  at  a  subsequent  period.  All  of  the  cases, 
except  two,  to  be  presently  noted,  establish  exceptions 
to  the  rule  by  distintegrating  the  class  notion— 
that  iS;  by  finding  in  the  will  or  deed,  as  the  case  may 
be,  some  indication  of  a  purpose  to  create  a  separate  or 
severable  interest ;  and  such  separate  or  severable  inter- 
est as  has  been  established  in  quite  a  number  of  the 
cases  on  slight  grounds,  yet  sufficient  to  support  the 
distinction.  The  two  cases  which  we  refer  to  as  not 
being  based  on  the  ground  last  stated  are  Ward  v.  flfaiin- 
ders,  supra,  and  Elkins  v.  Ccursey^  supra,  which  practi- 
cally ignore  the  rule  entirely ;  but  these  cases  are  not  in 
line  either  with  previous  or  subsequent  cases. 

As  to  the  fixing  of  a  period,  many  of  the  cases  do  so 
by  use  of  such  expressions  as  "then  living,'*  referring  to 
somQ  event ;  as,  for  example,  the  death  of  a  life  tenant 
This  occurs  in  Deadrick  v.  Armour^  Land  Co.  v.  HUly 
Bldss  V.  Helms,  and  Nichols  v.  Guthrie.  But  the  estab- 
lishment of  the  subsequent  period  is  not  necessarily  in- 
dicated in  this  manner  alone,  as  will  be  seen  by  an  ex- 
amination of  Frierson  v.  Van  Buren,  Satterfield  v. 
Mayes,  Beasley  v.  Jenkins,  Connell  v.  McKenna,  and 
Parrish  v.  Oroomes,  wherein  the  future  event  is  indi- 
cated simply  as  at  or  after  the  death  of  some  prior  taker 
of  the  estate,  and  in  Fulkerson  v.  Bullard  the  expression 
used  is  "after  five  years." 

We  think  it  must  be  held,  under  the  authorities^  that 
the  present  case  falls  within  the  rule.    That  a  devise  or 
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conveyance  to  children  without  indicating  any  special 
indiridnal  or  individuals  creates  a  provision  in  favor  of 
a  class  of  persons  we  think  there  can  be  no  doubt.  That 
such  a  class  is  subject  to  fluctuation  by  increase  op 
diminution  there  can  equally  be  no  doubt.  That  the 
death  of  the  prior  holder  of  an  estate  may  be  made  the 
event  upon  which  the  distribution  is  to  turn  is  equally 

* 

clear  under  the  authorities.  The  present  case  falls 
within  every  element  of  the  rule,  and  must  therefor  be 
governed  by  it. 

It  is  insisted  that  it  is  the  policy  of  the  law  that  es- 
tates should  vest.  This  is  true,  and,  in  order  to  satisfy 
that  policy,  numerous  cases  which  we' have  cited  as  ex- 
ceptions to  the  rule  show  the  effort  the  court  had  made 
to  find  some  provision  in  the  deed  or  will  to  indicate 
that  not  a  class,  but  separate  individuals  were  intended. 
In  the  present  instrument  it  is  impossible  to  find  any 
such  indication. 

It  is  insisted  further  that  it  has  been  held  in  this 
State  that,  where  a  devise  is  made  to  A.  for  life,  and  at 
his  death  to  his  children,  those  living  at  the  death  of 
the  testator  take  vested  estates,  and  as  subsequent  per- 
sons within  the  description  of  the  class  come  into  being, 
the  estate  opens  to  let  them  in,  and  that,  if  any  die  leav- 
ing a  child  or  children,  the  latter  will  take  the  place  of 
the  parent. 

Chancellor  Cooper,  in  Parrish  v.  Oroomes,  supra, 
thug  correctly  disposes  of  this  suggestion:  "The  gen- 
eral rule  is  that  in  gifts  to  a  class>  the  class  must  be  as- 
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certained  at  the  death  of  the  testator.  ...  A  devise 
to  a  parent  for  life,  and  afterwards  to  his  or  her  chil- 
dren, creates  a  vested  remainder  in  the  children  living 
at  the  testator's  death,  which  opens  to  let  in  after-born 
children,  and,  if  there  is  no  child  living  at  the  testator's 
death,  creates  an  executory  devise,  which  vests  in  the 
children  as  they  come  into  being.  Ooodwyn  v.  Ooodr 
wyn^  1  Ves.,  226;  Leake  v.  Robinson,  2  Mer.,  382; 
Adams  v.  RohertSy  Beav.,  25,  658;  Bullock  v.  Downs,  9 
H.  L.,  1 ;  Collin  v.  Collin,  1  Barb.  Ch.,  630,  45  Am. 
Dec.,  420.  And  the  same  rules  apply  if  the  devise  over 
be  to  the  children  of  a  third  person.  Demsme  v.  De- 
visme,  1  Bro.  C.  G.,  537;  Parkham  v.  Gregory,  4  Hare, 
396.  In  theory  these  principles  are  also  recognized  by 
our  courts  to  be  correct  Bridgetoater  v.  Gordon,  2 
Sneed,  5 ;  Puryear  v.  Edmondson,  4  Heisk.,  43.  But  our 
decisions  have  made  an  exception  to  these  rules  in  pre- 
cisely such  devises  as  the  one  now  under  consideration. 
It  has  been  held  that  when  a  bequest  is  made  to  a  class 
of  persons  subject  to  fluctuation  by  increase  or  diminu- 
tion in  numbers  in  consequence  of  future  births  and 
deaths,  and  the  time  of  payment  or  distribution  of  the 
fund  is  fixed  at  a  subsequent  period  or  on  the  happening 
of  a  future  event,  the  entire  interest  vests  In  such  per- 
sons only  as  at  that  time  fall  within  the  description  of 
such  persons  constituting  such  classes;  and  this  in  the 
absence  of  anything  in  the  will  showing  such  to  have 
been  the  intention  of  the  testator,  except  the  mere  fact 
that  the  time  of  distribution  is  thus  postponed.    Satter- 
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field  V.  Mayes,  11  Hum.,  58.  In  other  words,  in  this 
class  of  devises  the  common-law  rule  is  reversed,  and  a 
mere  postponement  of  the  time  of  distribution  will  pre- 
vent the  vesting  of  a  legacy-  in  the  individual  l^atees  of 
the  class  unless  the  testator  express  an  intention  to  the 
contrary.'* 

The  bequest  under  consideration  in  Parrish  v, 
Groome*^  was:  "I  bequeath  to  my  wife,  Martha  O. 
Parrish,  all  of  my  real  estate,  goods  and  chattels,  that  I 
now  possess,  during  her  natural  lifa  I  bequeath  to  my 
wife,  Martha  0.  Parrish,  |2,000  of  my  property,  to  be 
disposed  of  as  she  may  see  proper.  The  balance  of  my 
property  at  my  wife's  decease  to  be  distributed  equally 
between  my  lawful  heirs." 

Again,  speaking  upon  the  same  subject.  Chancellor 
Cooper  said  in  Whitman  v.  Young :  "The  law  favors 
the  vesting  of  estates,  and  consequently  the  English 
rule  is  that  the  will  speaks  as  of  the  death  of  the  testa- 
tor, and  clothes  the  devisees  answering  the  description 
of  the  devise  at  that  time  with  a  vested  and  transmis^ 
ible  interest  in  the  property  devised,  although  the  prop- 
erty is  to  be  divided  upon  the  happening  of  a  future 
event,  unless  a  clear  intent  to  the  contrary  appeara 
The  presumption  of  law  in  favor  of  vesting  in  praesenti 
controls,  unless  the  language  used  is  such  as  to  show 
that  the  testator  intended  to  give  the  property  to  per- 
sons answering  the  description  at  the  time  when  the 
devisee  was  to  receive  possession.  Under  this  rule  a 
devise  to  testator's  widow  for  life,  afterwards  to  testa- 
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tor's  children  then  living,  would  go  only  to  the  children 
who  might  be  living  at  the  death  of  the  widow.  On  the 
contrary,  a  devise  to  widow  for  life  and  at  her  death  to 
testator^s  children,  would  vest  in  the  children  at  testa- 
tor's  death.  The  general  rule  prevails  in  this  State,  ex- 
cept where  the  devisees  in  remainder  are  so  described 
as  to  embrace  a  fluctuating  clafls"— -citing  for  the  last 
proposition  SUtterfield  v.  Mayes,  11  Hum.,  58. 

The  common-law  rule  was  discussed  and  applied  in 
Bowers  v.  Bovyers,  4  Heisk.,  294,  but  the  facts  of  that 
case  did  not  bring  it  under  the  class  doctrine.  It  was 
also  cited  and  discussed  in  Smith  v.  Smith,  but  the  facts 
of  that  case  also  failed  to  bring  it  under  the  class  doc- 
trine, for  the  reason  of  the  severable  interest  in  the 
beneficiaries  of  the  estata 

The  authorities  of  this  State  are  clear  that,  where  the 
facts  of  a  case  bring  it  within  the  class  doctrine,  the 
case  must  be  controlled  by  that  doctrine,  and  not  by 
the  common-law  rule.  Under  the  class  doctrine  "the 
estate  vests  in  the  described  class  as  a  class,  and  not  in- 
dividually in  the  persons  composing  such  class,  and  the 
entire  subject  of  the  gift  survives  to  and  vests  in  the 
persons  constituting  such  class  at  the  period  when  pay- 
ment or  distribution  of  the  fund  is  to  be  made."  Satter- 
field  V.  Mayes,  11  Hum.,  60. 

It  follows  that  the  decree  of  the  court  of  chancery 
appeals  must  be  reversed,  and  the  judgment  of  the  chan- 
cellor sustaining  the  demurrer  and  dismissing  the  bill 
must  be  affirmed 
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Trustees  of  Cabbigk  Academy  v.  B.  A.  Clabk  et  al. 


{Nashville.    December  Term,  1903.) 


1.  OOBPO&ATIOVS.    Private  defined. 

A  private  corporation  la  created  for  the  immediate  benefit  and 
advantage  of  the  individuals  constituting  it,  and  the  franchises 
conferred  are  to  be  exercised  for  their  advantage,  and  the  prop- 
erty owned  by  It  is  held  for  them,  and  the  profits  may  be  di- 
vided among  them.    {Post,  pp.  494-496,  500.) 

2.  SAHB.    PubUe  defined. 

Public  corporations  are  created  for  public  purposes,  and  the 
property  controlled  by  them  is  devoted  to  public  purposes;  and 
the  corporators  have  no  private  beneficial  interest  in  the  fran- 
chises granted  or  the  property  controlled  further  than  that  pos- 
sessed in  common  by  all  citizens  In  the  property  of  the  State, 
except,  the  right  to  be  and  act  as  corporators.    (Post,  p.  495.) 

8.  SAMB.  Same.  Public  interest  or  charcuster  is  not  affected  by 
source  of  the  property. 
The  public  character  of  the  property  and  interest  in  a  public 
corporation  is  not  affected  by  the  source  from  which  the  prop- 
erty comes,  for  a  purchase  by  or  a  gift  to  the  corporation  is  in 
reality  a  purchase  by  or  a  gift  to  the  public,  and  property  so  ac- 
quired is  to  be  administered  by  the  corporation  as  an  agency 
of  the  State.    (Post,  p.  495.) 

4.    SAMB.    Public  are  under  the  control  of  the  legislature. 
Public  corporations  created  for  public  convenience,  with  no  pri- 
vate rights  involved,  are  public    agencies,    and    as    such    are 
under  the  control  of  the  legislature.    (Post,  pp,  496-502.) 

Cases  cited  and  approved:  Governor  v.  McEwen,  5  Hum.,  241; 
Mobile  School  Commissioners  v.  Putnam,  44  Ala.,  506;  Trustees 
of  the  University  of  Alabama  v.  Winstead,  5  Stew,  it  P.,  17; 
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Head  v.  Curators  of  Missouri,  47  Mo.,  224;  University  of  North 
Carolina  v.  Maultsby,  43  N.  C,  257;  State  of  Florida,  ex  rel.,  v. 
Knowles,  16  Fla.,  577. 

Case  cited  and  distinguished:  Trustees  of  Dartmouth  College  ▼. 
Woodward,  4  Wheat.,  519. 

6«  SAMS.  Same.  Case  in  Judgment. 
Carrick  Academy  of  Franklin  county,  incorporated  by  the  legis- 
lature, was  a  mere  educational  agency  of  the  State,  and  was 
a  public  institution  under  the  control  of  the  legislature,  and  a 
statute  authorizing  the  trustees  of  that  academy  to  lease  the 
academy  property  to  a  certain  other  incorporated  educational 
institution  is  valid  and  constitutional.     (Post,  pp.  485-502.) 

Acts  cited  and  construed-:  1789,  ch.  3;  1803,  chs.  81  and  82; 
1806,  chs.  7  and  8;  1807,  ch.  64;  1809,  chs.  52  and  109;  1817, 
ch.  97,  sec.  4;  1881,  ch.  63. 


FROM  FRANKLIN. 


Appeal  from  the  Chancery  Court  of  Franklin  County. 
— T.  M.  McCoNNELL,  Chancellor. 

Ike  W.  Cbabtbeb,  Lynch  &  Lynch,  and  Esth^l  & 
Littleton,  for  complainants. 

Gbanbbby  &  Tbabue,  for  defendants. 
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Mb.  Justice  Beabd  delivered  the  opinion  of  the 
Court. 

The  present  bill  is  filed  by  four  out  of  five  trustees  of 
the  Carrick  Academy,  a  body  corporate,  as  such  trustees 
and  "in  their  own  right  as  citizens  and  taxpayers  of 
Franklin  county,  and  for  and  on  behalf  of  the  school 
fund  and  of  the  school  children  as  well  as  on  behalf  of 
the  citizens  and  taxpayers  of  Franklin  county,"  against 
R.  A.  Clark  and  R.  C.  Baker  (the  last  being  the  fifth 
trustee),  and  the  county  of  Franklin,  and  the  Winches- 
ter Normal  College,  a  duly  chartered  and  organized  cor- 
poration under  the  laws  of  Tennessea 

The  purpose  of  the  bill  is  to  have  declared  void  a  lease 
made  on  the  twenty-second  day  of  December,  1881,  by 
the  then  trustees  of  Carrick  Academy  of  the  property 
of  the  academy  to  the  defendant  the  Winchester  Normal 
College  for  the  period  of  fifty  years,  to  recover  rent  for 
this  property  from  the  defendant  Clark  upon  the  ground 
that  under  this  lease  he  has  had  the  use  of  the  property, 
and  also  for  the  purpose  of  obtaining  a  decree  for  the 
sale  of  the  property,  so  that  the  proceeds  thereof  may  be 
put  into  the  treasury  of  Franklin  county  "for  the  ben- 
efit of  the  school  fund." 

The  bill  avers  that  the  trustees  who  undertook  to 
make  this  lease  assumed  to  act  under  the  authority  of 
chapter  63,  page  76,  of  the  Acts  of  the  legislature  of 
1881.     This  act  is  as  follows : 

"An  act  to  authorize  the  trustees  of  Carrick  Academy 
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to  leafie  the  academy  property  to  the  trustees  of  the 
Winchester  Normal  CoU^a 

^^Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  the  trustees  of  Oarrick 
Academy  are  hereby  authorized  to  lease  the  academy 
property  to  the  trustees  of  the  Winchester  Normal  Col- 
lege for  a  period  not  exceeding  fifty  years. 

"Sec.  2.  Be  it  further  enacted,  that  if  the  lease  is 
made  it  shall  be  the  duty  of  the  trustees  of  said  college 
to  keep  the  property  in  good  condition  and  free  from  all 
debt  or  incumbrance  of  any  kind,  and  a  failure  to  com- 
ply with  these  requirements  shall  render  the  lease  null 
and  void.'' 

A  copy  of  the  lease,  executed  in  accordance  with  the 
provisions  of  this  act  is  made  an  exhibit  to  the  bill,  and 
upon  examination  it  is  found  that  in  its  provisions  it 
conforms  to  the  requirements  of  the  act  in  every  respect 
So  that  in  general  terms  it  may  be  said  that,  if  the  leg- 
islature had  the  right  to  pass  this  act,  there  has  been  a 
proper  execution  of  the  authority  conferred  therein. 

The  complainants,  however,  as  has  been  said,  impeach 
this  lease,  and  rest  their  right  to  relief  on  four  grounds, 
which  are  thus  stated  in  the  brief  submitted  by  their 
counsel :  "(1)  That  the  lease  complained  of  was  void 
and  of  no  effect,  because  there  was  no  consideration  for 
the  contract.  (2)  That  all  of  the  trustees  of  Garrick 
Academy  who  signed  and  executed  the  lease  contract 
were  also  trustees  of  the  lessee,  the  Winchester  Normal 
Collie.     (3)     That    a    corporation    cannot    transfer 
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property  held  by  it  in  trust  if  the  conveyance  would  be 
in  violation  of  the  rights  of  the  beneficiary.  (4)  That 
chapter  63,  page  76,  of  the  Acts  of  1881,  which  under- 
took to  authorize  the  trustees  of  Carrick  Academy  to 
lease  to  the  Winchester  Normal  College  the  property  of 
the  academy,  is  unconstitutional  and  void." 

To  u  proper  understanding  of  the  conclusion  reached 
by  us  a  short  resume  of  the  conditions  that  led  to  the 
creation  of  the  corporation  represented  by  complain- 
ants, as  well  BB  of  the  act  so  creating  it,  and  of  the 
course  of  legislation  dealing  with  institutions  of  its 
class,  is  essential.  This  resume,  in  so  far  as  it  is  historic 
in  character,  while  a  matter  of  common  knowledge,  is, 
for  the  purpose  of  this  opinion,  taken  from  the  bill  of 
complainants. 

It  is  therein  averred  that :  "After  the  admission  of 
the  State  of  Tennessee  to  the  union,  and  in  1799,  a  dis- 
pute arose  between  the  State  and  the  United  States  as 

» 

to  which  had  the  right  to  dispose  of  the  vacant  and  un- 
appropriated lands  in  the  State.  In  the  meantime  the 
State  of  North  Carolina  continued  to  issue  warrants 
and  perfect  titles  to  lands  in  Tennessee  in  the  same 
manner  as  if  no  cession  had  been  made. 

"Tennessee  denied  the  right  of  the  State  of  North 
Carolina  to  do  thia  In  1803  the  l^islature  of  Ten- 
nessee appointed  an  agent  for  the  purpose  of  setting  the 
difference  between  North  Carolina  and  Tennessee  by 
friendly  adjustment.  The  negotiation  between  this 
agent  and  the  representative  of  North  Carolina  resulted 
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in  an  agreement  by  which  the  State  of  Tennessee  was 
authorized  to  perfect  titles  to  lands  reserved  to  North 
Carolina  by  the  act  of  cession,  subject  to  the  assent  of 
congress. 

"Congress  gave  its  assent  to  the  agreement  between 
the  two  States,  and  entered  into  a  compact  settling  the 
controversy  between  the  United  States  and  Tennessee 
by  an  act  approved  April  18,  1806,  chapter  31  (2  Stat, 
381).  Under  the  terms  of  this  compact  the  State  of 
Tennessee  ceded  to  the  United  States  certain  territory 
described  under  the  act  The  United  States  ceded  to 
Tennessee  the  lands  east  and  north  of  the  congressional 
line,  subject  to  the  following  conditions:  (1)  That 
Tennessee  should  satisfy  all  North  Carolina  land  claims 
out  of  the  territory  ceded  to  it.  (2)  It  should  appro- 
priate 100,000  acres,  to  be  located  in  one  entire  tract, 
for  the  use  of  two  colleges,  one  in  east  and  one  in  west 
(middle)  Tennessee.  (3)  It  should  appropriate 
100,000  acres  in  one  entire  tract  for  the  use  of  acade- 
mies, one  in  each  county  of  the  State.  (4)  It  should, 
in  issuing  grants  and  perfecting  titles,  allow  640  acres 
to  every  six  square  miles  in  the  territory  ceded  to  it 
where  existing  claims  would  allow  the  same^  which 
should  be  appropriated  for  the  use  of  schools  forever. 
(5)  That  the  college  and  academy  lands  should  not  be 
sold  for  less  than  two  dollars  per  acre." 

It  is  thus  seen  that  at  this  early  day  the  congress  of 
the  United  States  out  of  the  splendid  domain  ceded  to 
the  State  provided  munificently  for  public  education, 
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and  it  may  be  said  that,  if  the  State  had  acted  as  a  wise 
trustee  in  the  management  and  appropriation  of  the 
property  set  apart  for  this  purpose,  the  most  beneficent 
results  might  have  resulted  therefrom  to  the  citizens  of 
the  State.  That  the  condition  imposed  by  this  cession 
act  was  accepted  by  the  State  ii}  good  faith  is  apparent 
from  the  legislation  that  immediately  ensued.  For  the 
purpose  of  carrying  out  the  policy  to  promote  education 
in  the  State  in  accordance  with  this  condition,  two  col- 
lies were  incorporated  and  established,  and  on  the 
thirteenth  of  September,  1806,  the  l^islature  at  the 
same  session  passed  an  act  entitled  ^^An  act  to  establish 
academies  in  several  counties  of  this  State  and  for  the 
appointment  of  trustees  thereof."  By  this  act,  twenty- 
seven  academies  were  incorporated,  one  for  each  of  the 
then  existing  counties  of  the  Stata  As  a  sample  of  the 
incorporating  clauses  as  found  in  this  act,  we  give  that 
contained  in  the  first  sentence  of  the  first  section,  which 
is  in  these  words:  "Section  1.  Be  it  enacted  by  the 
general  assembly  of  the  State  of  Tennessee  that  Daniel 
Perkins,  John  Sappington,  Nicholas  T.  Perkins,  Chap- 
man White  and  Abraham  Maury,  Sr.,  shall  be  and  they 
are  hereby  created  a  body  politic  and  corporate  to  be 
known  by  the  name  of  the  trustees  of  Harpeth  Academy 
in  the  county  of  Williamson." 

By  the  terms  found  in  other  sections  of  the  act  the 
trustees  were  empowered  to  acquire  and  dispose  of 
property  as  "might  seem  to  them  most  advantageous  for 
the  said  academies,  to  sue  and  to  be  sued  and  to  estab- 
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lish  by-laws,  rules  and  ordinances  not  contrary  to  the 
laws  and  constitution  of  the  State  afi  they  shall  deem 
necessary  for  the  good  government  of  the  academies." 
It  is  further  provided  that  ^^upon  the  death,  resignation 
or  other  l^al  disability  of  any  said  trustees  hereby  or 
which  may  be  hereafter  appointed,  the  vacancy  thereby 
occasioned  shall  be  supplied  by  the  next  or  any  succeed- 
ing general  assembly  after  such  vacancy  may  occur/' 
Vol.  1,  p.  931  (Scott's  Ed.),  Laws  of  Tenn. 

Afterwards  the  legislature,  at  its  session  in  1809, 
passed  an  act  incorporating,  with  others,  "The  Trustees 
of  Carrick  Academy,'^  which  is  in  these  words : 

"Be  it  enacted  by  the  general  assembly  of  the  State  of 
Tennessee,  that  .  .  .  Wm.  Meckliff,  Jaa.  Hunt,  Jas. 
Cunningham,  Richard  Golbiim,  Christopher  Butler 
and  George  Taylor  shall  be  and  they  are  hereby  consti- 
tuted a  body  politic  and  corporate  to  be  known  by  the 
name  of  the  trustees  of  Carrick  Academy  of  the  county 
of  Franklin.    .    .    . 

"Sec.  2.  Be  it  enacted  that  the  trustees  of  each  of 
the  academies  aforesaid  and  their  successors  by  the 
name  aforesaid  shall  have  the  same  powers,  prerogatives 
and  immunities  and  be  subject  to  the  same  rules,  regu- 
lations and  restrictions  that  are  given  to  and  prescribed 
for  the  trustees  of  the  academies  of  the  other  counties  of 
this  State  by  the  act  to  establit^  academies  in  the  sev- 
eral counties  of  this  State  and  for  the  appointment  of 
trustees  thereof,  passed  September  13,  1806." 

This  act  is  chapter  109  of  the  Acts  of  1809,  volume  1 
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(Scott's  Ed.),  Laws  of  Tenn.,  p.  1198.  The  bill  of  com- 
plainants alleges  that  the  college  lands  were  disposed 
of  from  time  to  time  agreeable  to  the  act  of  congress 
.  .  .  and  the  funds  arising  from  the  sales  were  ap- 
plied to  the  building,  equipment,  and  maintenance  of 
two  colleges,  .  .  .  and  in  like  manner  the  funds 
arising  from  the  sale  of  the  acadeniy  lands  were  pro- 
rated among  the  academies  as  contemplated  by  the  act 
of  congress  and  the  legislature  of  Tennessea 

It  will  thus  be  seen  that  in  the  strictest  sense  by  its 
donation  the  State  was  the  "founder"  of  these  corpora- 
tions, and  they  were  created  without  shareholders  or 
named  beneficiaries.  There  is  certainly  nothing  in  the 
act  of  incorporation  which  gives  to  the  taxpayers  of  the 
respective  counties  in  which  these  academies  were  lo- 
cated any  right  in  their  administration  while  going,  or 
to  the  proceeds  of  the  sale  of  their  properties  upon  their 
demise.  And  this  is  equally  true  as  to  the  school  chil- 
dr^i  of  the  several  counties.  While  these  academies 
were  established  by  the  State  as  training  schools  for  the 
children  of  these  counties,  they  are  not  either  expressly 
or  by  necessary  implication  made  cestuis  que  trust. 

What,  then,  were  these  corporations?  We  have  no 
doubt  that  the  legislature  creating  them  supposed  them 
to  be,  as  well  as  subsequent  legislatures  in  dealing  with 
them  assumed,  they  were  mere  educational  agencies  of 
the  State  to  accomplish  the  design  foreshadowed  by  the 
condition  in  the  cession  agreement  already  referred  to. 
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The  history  of  the  legislation  with  regard  to  them  shows 
this  clearly. 

The  l^islature  in  the  original  act  reserved  to  itself 
the  right  to  elect  trustees  from  time  to  time,  and  to  fill 
all  vacancies  occurring  in  the  persons  of  the  trustees, 
and  it  exercised  this  right  until  by  an  act  passed  in 
1816  it  devolved  this  duty  on  the  several  county  courts 
of  the  State.  This  act  is  chapter  137,  and  is  found  on 
page  393  of  the  second  volume  of  Scott's  edition  of  the 
Laws  of  Tennessee. 

As  further  illustrating  the  control  which  the  l^isla- 
ture  exercised  over  these  institutions^ .  we  refer  to  an 
act  passed  during  the  session  of  the  l^islature  when 
the  trustees  of  Carrick  Academy  were  incorporated,  and 
only  eight  days  thereafter;  this  being  chapter  52,  and 
found  on  page  1160  of  Scott's  edition,  which  is  in  words 
and  figures  following : 

"First  Be  it  enacted  by  the  general  assembly  of  the 
State  of  Tennessee,  that  from  and  after  the  passage  of 
this  act  no  student  shall  be  expelled  from  any  or  either 
of  the  .  .  .  academies  in  this  State  unless  two- 
thirds  of  the  trustees  which  have  been  or  may  hereafter 
be  appointed  to  superintend  said  institutions  may  be 
present  at  the  time  of  said  expulsion,  any  law  to  the 
contrary  notwithstanding. 

"Second.  Be  it  enacted  that  no  student  shall  be  sus- 
pended from  the  privileges  he  may  be  entitled  to  as 
much  in  any  .  .  .  academy  in  this  State  except 
there  be  one-half  of  the  trustees  of  such  institution  pre» 
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ent  and  that  a  majority  of  the  trustees  so  present  shall 
vote  for  such  suspension:'^ 

And  again,  at  the  session  of  the  legislature  in  1817 
an  act  was  passed,  by  the  fourth  section  of  which  four 
additional  trustees  were  appointed  ta  Carrick  Academy. 
So  far  as  can  be  seen  from  the  act,  it  is  without  consul- 
tation with  or  consent  of  the  trustees  already  appointed 
and  exercising  authority. 

So  it  will  be  observed  that  the  l^islature  not  only 
increased  at  its  pleasure  the  number  of  trustees  of  Car- 
rick Academy,  but  that  it  undertook  to  r^ulate  the  in- 
ternal discipline  of  all  the  academies  created  by  these 
various  acta  So,  if  there  be  anything  in  contempora- 
neous construction  or  implied  legislative  exposition,  it 
may  be  asserted  with  great  confidence  that  these  acade- 
mies were  public  institutions,  and  regarded  as  such 
from  their  creation. 

In  fact,  so  absolute  has  been  the  assertion  of  this 
right  of  legislative  control  that  we  find  at  least  fifty-six 
acts  passed  at  different  times  directing  the  sale,  ex- 
change, or  lease  of  the  properties  of  the  several  acade- 
mies chartered  as  was  this,  under  the  authority  of  which 
much  corporate  property  has  changed  hands,  and,  so  far 
as  we  are  advised,  this  is  the  first  case  in  which  the  right 
of  the  legislature  to  pass  such  acts  has  been  called  in 
question. 

The  predicate  upon  which  the  complainants  rest  their 
attack  upon  the  act  authorizing  the  lease  to  the  Win- 
chester Normal  College  is  that  Carrick  Academy  was  a 
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private  corporation,  created  to  administer  a  trust  for 
the  benefit  of  the  taxpayer^  and  school  children  of 
Franklin  county. 

In  order  to  determine  whether  this  assumption  is 
sound,  it  is  necessary  to  ascertain  briefly  the  nature  of 
corporations  While  it  is  true  there  may  be  a  corpora- 
tion sole,  yet  the  law  has  ordinarily  to  deal  with  the 
corporation  aggr^ate,  which  is  a  collection  of  a  few  or 
many  individuals  united  in  a  single  body  under  a  special 
name,  endowed  with  the  capacity  of  acting  as  one  per- 
son. Such  a  creature  is  purely  artificial,  existing  only 
in  contemplation  of  law,  and  can  neither  employ  its 
franchises  nor  hold  its  property  for  its  own  benefit 
Such  a  corporation  may  be  considered  as  a  body  of  in- 
dividuals having  collectively  faculties  and  capacities 
which  they  can  employ  for  their  own  benefit  or  for  the 
benefit  of  others,  according  to  the  purposes  for  which 
these  faculties  and  capacities  were  bestowed.  It  is  ap- 
parent that  all  beneficial  interest  both  in  the  franchises 
and  the  property  of  corporations  must  be  considered, 
when  these  corporations  are  reduced  to  their  last  anal- 
ysis, as  vested  in  natural  persons — either  in  the  people 
at  large  or  in  individuals.  It  is  in  this  view  that  they 
are  divided  into  public  and  private  corporations. 

Private  corporations  are  those  created  for  the  imme- 
diate benefit  and  advantage  of  the  individuals  constitut- 
ing them,  and  the  franchises  conferred  are  to  be  exer- 
cised for  their  advantage.  The  corporation  stands  to 
them  in  the  relation  of  trustee  holding  the  property 
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owned  by  it  for,  and  dividing  the  profits  arising  from 
its  management  and  the  employment  of  its  franchises 
for,  these  individuals  as  cestuis  que  trust.  Upon  the 
other  hand,  public  corporations  are  created  for  public 
purposes^  and  the  property  controlled  by  them  is  de- 
voted to  the  objects  for  which  they  are  created.  The 
corporators  have  no  private  beneficial  interest  either  in 
the  franchises  granted  or  the  property  controlled.  The 
only  private  right  which  an  individual  can  have  in  such 
a  corporation  is  the  right  of  being  and  acting  as  a  cor- 
porator. So  far  as  the  property  of  the  corporation  is 
concerned,  the  interest  which  the  corporators  have  as 
individuals  is  that  common  interest  which  all  citizens 
have  in  property  belonging  to  the  State.  Nor  is  the 
character  of  this  interest  affected  by  the  source  from 
which  the  property  comes.  A  purchase  by  or  a  gift  of 
property  to  the  corporation  is  in  reality  a  purchase  by 
or  a  gift  to  the  public,  and  is  to  be  administered  by  the 
corporation  as  an  agency  of  the  Stata 

These  distinguishing  features,  as  well  as  the  rules  for 
the  government  of  these  two  classes  of  corporations,  are 
announced  in  the  standard  text-books,  and  in  many  re- 
ported cases,  which  it  is  unnecessary  to  cite. 

These  being  the  distinctive  marks  of  private  and  pub- 
lic corporations,  we  think  there  is  no  diflftculty  in  as- 
signing the  corporation  in  question  to  its  proper  place 
among  the  latter. 

As  has  been  seen,  it  had  no  shareholders  and  earned 
no  profits  in  which  its  corporators  had  an  interest.      It 
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was  evidently  organized  for  a  public  purpose.  It  was 
purely  one  of  the  educational  agencies  of  the  State,  cre- 
ated for  the  diffusion  of  knowledge  in  the  various  com- 
munities where  located.  The  legislation  out  of  which 
sprang  this  and  the  other  academies  of  like  nature,  how- 
ever crude,  was  the  first  effort  of  the  State  to  bring  edu- 
cation to  the  door  and  within  the  means  of  every  citi- 
zen of  the  commonwealth.  It  was  the  beginning  of  a 
long  series  of  efforts,  which  were  often  abortive,  but  as 
often  renewed,  to  establish  a  public  school  system  in 
the  State;  and  that  which  we  have  to-day  can  be  his- 
torically traced  to  the  initial  acts  of  1806  and  1809. 

Being  public  agencies*  established  by  the  State  to  sub- 
serve a.  public  purpose,  we  see  no  more  reason  to  doubt 
the  power  of  the  legislature  to  pass  the  act  in  question 
than  to  enact  legislation  to  create  and  destroy  munici- 
palities, and  to  exercise  control  at  its  pleasure  over  the 
various  benevolent  institutions  and  their  properties  es- 
tablished throughout  the  State. 

This  is  no  new  question  in  this  State.  In  1836  the 
legislature  created  a  body  politic  and  corporate  by  the 
name  and  style  of  the  "Board  of  Commissioners  of  Com- 
mon Schools,"  and  authorized  it  to  "hold  and  possess 
property  of  any  kind  in  trust  for  the  use  of  the  common 
schools,'*  and  to  "do  and  execute  all  acts  which  a  cor- 
poration or  body  politic  in  law"  could  "lawfully  do  and 
execute."  A  controversy  subsequently  arose  between 
the  corporation  and  one  McEwen,  the  superintendent  of 
public  instruction,  and  who,  as  an  officer  of  the  board. 
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had  charge  of  its  funds,  and  the  sureties  on  his  bond,  as 
to  alleged  maladministration  of  his  trust  While  this 
controversy  was  pending  the  general  assembly  adopted 
a  resolution  by  which  a  commission  was  provided  with 
authority  to  compromise  and  settle  with  the  sureties  of 
McEwen,  who  were  sought  to  be  held  liable  for  his  al- 
leged mismanagement  ^'upon  principles  of  right  and 
justice,  and  to  the  best  interest  of  the  school  fund."  A 
compromise  agreement  was  made,  and  submitted  to  the 
court  where  the  controversy  was  pending,  and  it  was 
there  combated  by  the  counsel  representing  the  board 
upon  the  ground  urged-  by  complainants  in  the  present 
case  that  this  legislative  act  was  an  unconstitutional  in- 
terference with  the  franchises  conferred  by*  the  act  of 
incorporation  upon  the  board.  This  insistence,  how- 
ever, was  not  sustained,  the  court  holding  in  express 
terms  that  the  corporation  in  question  was  a  public 
agency,  and  as  such  under  the  control  of  the  legislatura 
Speaking  through  Judge  Turley,  the  court  said :  ^^Such 
public  corporations  are  made  for  public  convenience. 
No  private  rights  are  involved  in  them,  and  therefore 
the  legislature,  in  interfering  with  them,  is  in  no  danger 
of  violating  the  obligations  of  contract  or  public  faith, 
and,  although  it  may  have  thought  proper  to  delegate  a 
portion  of  its  own  legitimate  power  to  such  corporation 
for  the  public  benefit,  yet  the  same  may  be  resumed  at 
any  time  and  exercised  temporarily  by  the  legislature 
at  its  discretion,  or  the  corporation  may  at  any  moment 
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be  deprived  of  it  altogether.  The  Oovernor  v.  McEwen, 
5  Hum.,  241.'^ 

If  this  holding  needed  support  it  is  to  be  found 
abundantly  in  the  opinions  of  courts  of  last  resort  out- 
side of  this  State.  In  1826  (Acts  1826,  p.  35)  the  l^is- 
lature  of  Alabama  created  a  corporation  known  as  the 
"Mobile  School  Commissioners."  The  funds  of  this 
corporation  were  to  be  derived  wholly  from  the  bounties 
of  the  State  and  the  United  States  and  from  certain 
revenues  accruing  to  the  treasury  of  the  county  from 
fine,  forfeiture,  etc.,  "all  of  which  were  set  apart  as  a 
fund,  not  for  the  benefit  of  the  commissioners^  but  as  a 
special  fund  for  the  endowment  and  support  of  schools 
in  said  county."  Of  this  corporation,  in  Mobile  School 
Commissioners  v.  Putnam,  44  Ala.,  506,  the  court  said : 
"There  was  neither  stock  nor  shareholders ;  nor  was 
any  consideration  paid  by  them,  nor  by  any  other  per- 
son, for  the  charter  of  incorporation,  if  such  it  can  be 
properly  called.  It  was  wholly  a  matter  of  public  con- 
cern, and  for  public  benefit,  and  consequently  nothing 
in  the  nature  of  a  contract  was  created  between  the 
State  and  said  commissioners  or  the  people  of  the  State 
and  county  of  Mobile  either  as  a  body  corporate  or  as 
individuals.  It  was,  and  was  intended  to  be>  in  all  its 
essential  characteristics  and  attributes  a  public  institu- 
tion or  corporation  created  for  public  purposes,  and 
therefore  subject  to  be  altered,  amended,  or  even  re- 
pealed by  the  legislature."  The  same  view  was  an- 
nounced in  Trustees  of  the  University  of  Alabama  v. 
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Winstead,  5  Stew.  &  P.,  17,  in  these  words :  "If  the 
property  possessed  by  a  corporation  is  altogether  the 
property  of  the  State ;  if  the  corporation  have  paid  noth- 
ing amounting  to  a  valuable  consideration  for  the  act 
of  incorporation ;  in  fine,  if  there  is  no  contract  upon 
valuable  consideration  between  the  State  and  the  cor- 
porators—it is  a  public  corporation,  and,  if  it  is  public, 
it  is  certainly  within  the  complete  control  of  the  general 
assembly." 

In  Head  v.  Curators  of  Missouri,  47  Mo.,  224,  it  ap- 
pears that  the  University  of  Missouri  was  established 
by  the  Stata  Private  citizens  of  Boone  county,  in  or- 
der to  secure  its  location,  subscribed  1108,000  for  its 
use,  and  an  institution  known  as  Columbia  College  gave 
to  it  its  building  and  apparatus,  valued  at  |10,000. 
The  supreme  court  of  Missouri,  with  reference  to  the 
legal  status  of  that  university,  said :  "But  these  con- 
tributions to  the  building  fund  did  not  constitute  the 
contributors  founders  of  the  university.  Nor  did  the 
contributions  alter  the  nature  of  the  foundation,  or 
change  the  character  of  the  corporation.  University 
of  N.  G.  V.  Maultshy,  43  N.  C.  257.  Between  this  and 
the  Dartmouth  College  case  and  the  cases  following 
that  decision  there  is  a  broad  distinction,  viz.,  the 
diflference  that  exists  between  the  public  institution  of 
the  State  and  a  private  corporation.  The  State  entered 
into  no  compact  with  private  parties.  The  State  estab- 
lished an  institution  of  its  own,  and  provided  for  its 
control  and  government  through  its  own   agents   and 
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bounties.  The  act  creating  the  institution  in  its  first 
section  declares  that  a  uniyersity  is  hereby  instituted  in 
this  State,  the  government  whereof  shall  be  vested  in  a 
board  of  curators.  The  university  is  then  declared  a 
corporation  and  body  politic,  and  vested  with  certain 
powera  These  powers  are  given  into  the  hands  of  a 
board,  which  was  made  subject  to  the  pleasure  of  the 
l^slatura  This  is  not  the  way  in  which  a  private  cor- 
poration is  brought  into  being  and  endowed  with  cor- 
porate franchises.  A  private  corporation  involves  the 
idea  of  private  parties  and  private  rights.  No  such 
parties  or  rights  were  concerned  in  the  institution  of  the 
University  of  Missouri.  By  establishing  the  university 
the  State  create  an  agency  of  its  own,  through  which 
it  proposed  to  accomplish  certain  educational  objects. 
In  fine,  it  created  a  public  corporation  for  educational 
purposes,  a  State  university." 

To  like  effect  is  State  of  Florida^  ex  reh,  v.  Knotoles, 
16  Fla,,  577. 

The  court  of  chancery  appeals  adopted  the  view  in- 
sisted upon  by  the  complainants,  and  rested  their  con- 
clusion upon  the  authority  of  the  case  of  the  Triistees  of 
Dartmouth  College  v.  Woodioard,  4  Wheat.,  519,  4  L. 
Ed.,  629.  We  think,  however,  that  court  misapplied 
that  case,  as  an  examination  of  the  opinion  of  the  court, 
delivered  by  Chief  Justice  Marshall,  will  disclose.  In 
that  opinion  it  was  distinctly  conceded  that,  if  the  cor- 
poration there  in  question  was  a  political  agency,  then 
it  was  subject  to  legislative  control,  and  no  complaint 
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could  be  made  of  the  act  of  the  l^slature  of  New 
Hampshire  which  undertook  to  make  material  changes 
in  the  organization  and  methods  of  the  institution. 
The  courts  however,  found  that  Dr.  Wheelock  who  was 
treated  as  a  founder  of  Dartmouth  College,  "acting  for 
himself  and  for  those  who  at  his  solicitation  had  made 
contributions  to  his  school,  applied  for  this  charter  as 
the  instrument  which  should  enable  him  and  them  to 
perpetuate  their  beneficent  intention.  It  was  granted, 
and  an  artificial  immortal  being  was  created  by  the 
crown  capable  of  receiving  and  distributing  forever,  ac- 
cording to  the  will  of  the  donors,  the  donations  Which 
should  be  made  to  it.  On  this  being  the  contributions 
which  had  been  collected  were  immediately  bestowed. 
These  gifts  were  made  not  indeed  to  make  a  profit  for  the 
donors  or  their  posterity,  but  for  something,  in  their 
opinion,  of  inestimable  value;  for  something  which  they 
seemed  to  think  fully  equivalent  for  the  money  with 
which  it  was  purchased.  The  consideration  for  which 
they  stipulated  is  the  perpetual  application  of  the  fund 
to  its  object  in  the  mode  prescribed  by  themselves." 

Upon  these  facts  it  was  held  that  Dartmouth  College 
was  a  private  eleemosynary  corporation,  and  that  its 
charter  was  "plainly  a  contract  to  which  the  donors,  the 
trustees,  and  crown  (to  whose  rights  and  obligations 
New  Hampshire  succeeds),  were  the  original  parties. 
It  is  a  contract  made  on  a  valuable  consideration.  It 
is  a  contract  for  the  security  and  disposition  of  prop- 
erty.    It  is  a  contract  on  the  faith  of  which  real  and 
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personal  estate  has  been  conveyed  to  the  corporation.  It 
is,  then,  a  contract  within  the  letter  of  the  constitution. 


99 


It  is  easy  to  see  that  the  corporation  styled  the  "Trus- 
tees of  Carrick  Academy"  finds  no  analogy  to  the  one 
that  was  the  subject  of  consideration  in  that  case.  So 
it  is  upon  principle  as  well  as  upon  authority  we  hold 
that  this  corporation  was  a  public  agency  under  the  con- 
trol of  the  State,  and  that  the  act  of  the  l^islature 
under  which  the  lease  of  its  property  to  the  Winchester 
Normal  College  was  made  in  1881  was  constitutional. 
This  holding  relieves  us  from  considering  the  minor  ob- 
jections made  to  the  lease  by  the  complainants  in  their 
bill. 

It  follows  that  the  court  of  chancery  appeals,  holding 
otherwise,  was  in  error,  and  its  decree  is  reversed,  and 
the  bill  of  complainants  is  dismissed,  at  their  cost. 
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M.  T.  Bryan  v.  J.  H.  Zaeboob  et  al. 
(Nashville.    December  Term,  1903.) 

1«  CHANCERY  PLBABINO.  Amended  bm  by  a  trustee  not  in- 
troducing a  new  cause  of  action  nor  a  new  party,  but  relating 
back  so  as  to  preserve  lien. 
Where  complainant  flies  a  bill  as  trustee  for  a  certain  named 
bank  alleging  that  as  trustee  of  such  bank,  he  recovered  a 
certain  described  judgment  against  defendant,  and  subsequently 
files  an  amended  bill  alleging  that  the  judgment  was  recovered 
in  the  name  of  said  bank  for  the  use  of  complainant  as  trustee 
for  certain  named  creditors  of  said  bank,  such  amended  bill 
does  not  alter  the  cause  of  action  stated  in  the  original  bill, 

4 

nor  does  it,  in  legal  contemplation,  bring  forward  a  new  and 
independent  party  as  the  party  to  recover  under  the  original 
bill,  and  it  relates  back  to  the  date  of  the  filing  of  the  original 
bill  for  the  purpose  of  preserving  any  liens  on  the  property 
secured  by  the  original  bilL    {.Post,  pp.  507-511.) 

Case  cited  and  approved:     Love  v.  Railroad,  108  Tenn.,  104. 

2.  FBAUDULBNT  OONVSYANCES.  Bm  to  set  aside  creates 
lien  without  attachment,  when. 
A  creditor's  bill  to  set  aside  fraudulent  conveyances  of  property 
or  other  devices  resorted  to  for  the  purpose  of  hindering  and 
delaying  creditors  creates  a  lien  on  the  property  from  the  date 
of  its  filing,  and  an  attachment  is  not  essential  for  this  pur- 
pose.   {Pwt,  pp,  611-513.) 

Code  cited  and  construed:     Sees.  6097  and  6098  (S.);  sees.  6031 
and  6032  (M.  ft  V.);  sees.  4288  and  4289  (T.  ft  S.  and  1868). 

Case  cited  and  approved:    Epperson  v.  Robertson,  91  Tenn.,  407. 
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8.  OHAHOXBT  JUBIBDIOTIO V.  Hone  to  aid '  a  Jndfirmant  cred- 
itor where  ezeention  is  leviable  by  garnishment  without  im- 
pediment or  disoovery. 
Where  no  dlscoyery  is  sought  or  needed,  a  bill  by  a  Judgment  cred- 
itor, with  execution  returned  nulla  bona  and  unsatisfied,  will 
not  lie  in  chancery  to  reach  an  asset  or  debt  which  was  leyl- 
able  at  law,  where  no  obstacle  or  impediment  was  in  the  way 
of  the  enforcement  of  an  execution  by  garnishment,  and  there 
was  no  lien,  fraud,  trust,  nor  equitable  interest  in  the  prop- 
erty.    (Po9t,  pp.  506-607,  618-526.) 

Code  cited  and  construed:  Sees.  6091-6095  (8.);  sees.  5025-5029 
(M.  Ik  v.) ;  sees.  42824286  (T.  Ik  8.  and  1858). 

Acts  cited  and  construed:    1832,  ch.  11. 

Cases  cited  and  approved:  Erwin  y.  Oldham,  6  Yer.,  185,  186; 
Hoard  ▼.  Casey,  4  Sneed,  179;  Swing  ▼.  Cantrell,  Meigs,  364; 
Graham  t.  Merrill,  5  Cold.,  633;  Penniman  ▼.  Smith,  5  Lea,  130; 
Weakley  y.  Cockrill,  6  Lea,  270;  Swing  y.  Cook,  85  Tenn.,  332; 
Jourolmon  y.  Massengill,  86  Tenn.,  118,  119,  121;  Porter  y.  Lee, 
88  Tenn.,  787,  791;  McKeldin  y.  Gouldy,  91  Tenn.,  678. 

Cases  cited,  approved  and  distinguished:  Bmbree  y.  Reeve,  6 
Hum.,  37;  Riddle  v.  Motley,  1  Lea,  470;  Turley  v.  Massengill, 
7  Lea,  363;  Cress  well  v.  Smith,  8  Lea,  699;  Imboden  v.  Perrle, 
13  Lea»  505. 


FROM  WILLIAMSON. 


Appeal    from    the   Chancery  Court  of   Williamscm 
County. — JOHIN  Allison,  Chancellor. 
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Hbndebson  &  Beb&t^  for  Franklin  Turnpike  Com- 
pany. 

Eggleston  &  Eggleston  and  M.  T.  Beyan^  for  M.  T. 
Bryan. 

Hbnry  E.  Smith,  for  Miss  Wilkinson. 

Hamii/ton  Parks  aud  W.  T.  Tubley,  for  Hamilton 
Parka 


Mb.  Justice  MgAlisteb  delivered  the  opinion  of  the 
Court. 

The  questions  presented  on  this  record  arise  on  a  bill 
of  interpleader  exhibited  by  the  Franklin  Turnpike  Com- 
pany against  J.  H.  Zarecor  and  certain  other  defendants 
who  are  claimants  to  a  certain  fund.  The  bill  allies 
that  on  the  twentieth  day  of  April,  1901,  in  the  circuit 
court  of  Williamson  county,  J.  H.  Zarecor  recovered  a 
verdict  and  judgment  against  the  Franklin  Turnpike 
Company  for  the  sum  of  f  7,000,  which  on  appeal  was  af- 
firmed at  the  December  term,  1901,  of  the  supreme  court. 

The  defendants  were  judgment  creditors  of  J.  H.  Zare- 
cor, and  sought  by  garnishment  and  attachment  pro- 
ceedings to  impound  the  proceeds  of  this  judgment  for 
the  satisfaction  of  their  several  claims. 

The  only  questions  now  presented  on  the  record  are 
in  respect  of  the  priority  of  said  claims  to  payment  out 
of  the  proceeds  of  said  judgment. 
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The  defendant  Miss  Maggie  Wilkinson  claims  priority 
by  virtue  of  the  service  of  a  garnishment  under  an  exer 
cution  issued  on  a  judgment  in  her  favor  against  Zarecor 
for  about  11^334.67,  which  garnishment  notice  was 
served  on  the  president  of  the  turnpike  company  April 
20, 1901,  at  7 :15  o'clock  a.  m. 

The  defendant  Hamilton  Parks  claims  priority  to  the 
fund  by  reason  of  an  assignment  in  writing  by  Zarecor 
to  him  of  f  5,000  of  said  judgment  against  the  turnpike 
company,  made  April  20,  1901.  Defendant  Parks  al- 
leges that  he  filed  a  copy  of  this  assignment  in  the  cir- 
cuit court  of  Williamson  county  on  the  day  of  its  execu- 
tion, and  that  he  also  gave  notice  of  it  on  the  same  day 
to  the  turnpike  company.  It  further  appears  that  on 
the  nineteenth  of  April,  1901,  at  2  o'clock  p.  m.,  M.  T. 
Bryan,  styling  himself  in  the  caption  of  his  bill  as  "Trusr 
tee  of  the  Mechanics'  Savings  Bank  &  Trust  Company  of 
Davidson  county,  Tennessee,"  filed  an  original  bill 
agaist  J.  H  Zarecor  and  the  Franklin  Turnpike  Com- 
pany alleging  that,  "as  trustee  of  the  Mechanics'  Sav- 
ings Bank  &  Trust  Company,"  he  recovered  a  judgment 
February  22,  1896,  against  Zarecor,  in  the  chancery 
court  of  Davidson  county,  for  the  sum  of  f  4,161.69,  upon 
which  an  execution  issued  March  29,  1896,  and  was  re- 
turned nulla  bona  by  the  sheriff  of  said  county  April  4, 
1896;  that  an  alias  execution  issued  on  said  judgment 
December  14,  1900,  which  had  been  likewise  returned 
nulla  bona  by  the  sheriff  of  said  county ;  that  Zarecor, 
who  is  insolvent^  had  recovered  a  verdict  against  the 


4  Gates]  DECEMBER  TERIT,  1903.  507 

Bryan  v.  Zarecor. 

Franklin  Turnpike  Company  for  the  sum  of  t7,000 — ^and 
prayed  that  an  attachment  issue^  impounding  the 
amount  of  the  recovery  aforesaid  in  the  hands  of  the 
Franklin  Turnpike  Company  and  upon  final  hearing 
complainant  have  a  decree  against  said  company  for  his 
debt,  with  interest  An  attachment  accordingly  issued, 
which  went  into  the  hands  of  the  sheriff  of  Williamson 
county  April  20,  1901,  and  was  levied  by  him  upon  the 
recovery  of  Zarecor  against  the  turnpike  company  a6out 
8 :30  o'clock  a.  m.  the  same  day,  by  reading  the  writ  to 
the  president  of  the  company.  It  appears  that  the  pres- 
ident of  the  company  waived  service  of  the  summons  on 
it  It  further  appears  that  on  the  fifth  of  April,  1902, 
Bryan  filed  an  amended  supplemental  bill,  which,  after 
stating  the  substantial  averments  of  his  original  bill,  al- 
leged that,  "the  allegation  in  said  original  bill  that,  *as 
trustee  of  the  Mechanics'  Savings  Bank  &  Trust  Com- 
pany,' he  recovered  a  judgment  against  defendant  Zare- 
cor," was  not  technically  correct,  and  that  said  state- 
ment was  inadvertently  made  by  counsel,  on  account  of 
want  of  familiarity  with  the  facts.  It  it  then  alleged 
that  complainant  did  recover  said  judgment  against  de- 
fendant Zarecor  by  confession  in  the  chancery  court 
of  Davidson  county,  in  the  name  of  said  Mechanics' 
Savings  Bank  &  Trust  Company,  "for  his  use  as  trustee 
for  William  Porter  et  al.,  creditors  of  said  bank  and 
trust  company."  It  is  alleged  that  the  style  of  the  cause 
wherein  said  judgment  was  rendered  was,  "Mechanics' 
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Bank  &  Trust  Company,  for  the  use  of  M.  T.  Bryan 
Trustee,  v.  J.  H.  Zarecor." 

It  is  further  alleged  in  the  amended  bill  of  M.  T. 
Bryan  that  his  recovery  against  Zarecor  was  as  trustee, 
and  as  such  complainant  filed  his  original  bill,  and  that 
the  statement  therein,  and  in  the  caption  thereof,  that 
he,  "as  trustee  of  the  Mechanics^  Savings  Bank  &  Trust 
Company,"  recovered  said  judgment,  as,  as  stated,  tech- 
nically incorrect — ^a  misnomer  or  misconception  of  the 
parties,  which  complainant  now  asked  be  corrected,  in 
order  that  same  may  correspond  with  the  facts^  which 
show  that,  while  said  judgment  was  recovered  in  the 
name  of  the  Mechanics'  Savings  Bank  &  Trust  Company 
for  the  use  of  complainant  Bryan  as  trustee,  it  was  as 
trustee  for  William  Porter  et  al.,  who  were  creditors  of 
said  bank  and  trust  company,  as  stated  in  said  decree, 
and  that  the  balance,  if  any,  left  after  the  payment  of 
defendant's  debt  to  William  Porter  et  al.,  would  in  law 
belong  to  and  go  to  said  Mechanics'  Savings  Bank  & 
Trust  Company,  so  that  complainant  Bryan  might  be  re- 
garded, as  to  said  recovery,  trustee  for  both  William 
Porter  et  al.,  and  the  Mechanics'  Savings  Bank  &  Trust 
Company  in  the  order  named. 

It  should  have  been  stated  that  Nolen  &  Slemons, 
Hamilton  Parks,  and  Heairne  &  McCorkle  were  the  at- 
torneys for  Zarecor  in  the  recovery  of  said  judgment, 
and  lien  was  declared  thereon  for  their  fees,  which  were 
fixed  at  one-half  of  the  recovery.  It  appears  that  this 
claim  for  counsel  fees  was  admitted  on  all  hands  to  have 
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priority  over  all  other  claims,  and  the  same  has  been 
paid  in  full,  leaving  the  balance  of  said  judgment,  with 
interest,  for  the  satisfaction  of  the  claims  of  the  other 
creditors  according  to  their  several  priorities. 

It  may  be  conceded  that  the  real  contest  presented  on 
the  record  is  between  Bryan,  trustee,  upon  the  one  hand, 
and  Miss  Wilkinson  and  Hamilton  Parks,  on  the  other. 

The  court  of  chancery  appeals,  in  disposing  of  this 
question,  wrote  as  follows : 

"If  the  right  or  lien  of  Bryan,  trustee,  arises  under  or 
dei)ends  on  his  amended  bill  filed  April  5,  1902,  then  it 
must  be  conceded  that  his  debt  is  postponed  to  that  of 
Miss  Wilkinson  and  Hamilton  Parks,  unless  his  amend- 
ment or  amended  bill  relates  back  to  the  date  of  the  fil- 
ing of  the  original  bill,  April  19,  1901." 

That  court  then  cites  the  language  of  this  court  in 
Love  V.  Southern  Railtvay  Company,  108  Tenn.,  104,  65 
S.  W.,  475,  55  L.  R.  A.,  471,  as  follows: 

"The  complaint  or  declaration  may  be  amended  as  in 
other  actions,  when  the  amended  pleading  does  not  state 
a  new  cause  of  action,  and  such  amendment,  although 
made  after  the  expiration  of  the  period  of  limitations, 
will  relate  back  to  the  commencement  of  the  action.  .  . 
The  general  principle  is  that,  when  the  amendment  does 
not  set  up  a  new  cause  of  action  or  bring  in  new  parties, 
the  running  of  the  statute  is  arrested  at  the  date  of  the 
filing  of  the  original  pleading.  But  when  a  new  cause 
of  action  is  introduced,  the  statute  runs  against  it  to  the 
time  when  it  is  filed.     The  difiBiculty  is  not  in  stating  the 
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rule,  but  in  its  application  to  the  facts  of  each  case>  and 
in  determining  what  introduces  and  constitutes  a  new 
cause  of  action,  in  the  sense  in  which  that  term  is  used. 
It  is  evident  that  the  term  ^new  cause  of  action^  may  re- 
fer to  a  new  state  of  facts  out  of  which  liability  arises, 
or  it  may  ref^  to  new  parties  who  are  alleged  to  be  en- 
titled under  the  same  state  of  facts^  or  it  may  embrace 
both  featurea" 

The  court  of  chancery  appeals  concludes  that  the 
amendment  presented  by  Bryan,  trustee,  in  this  case,  re- 
lated back  to  the  date  of  the  filing  of  his  original  bill. 
Bryan,  trustee,  in  his  amended  bill,  did  not  bring  for- 
ward any  new  cause  of  action ;  nor  did  he,  in  l^al  con- 
templation, bring  forward  a  new  and  independent  party 
as  the  party  to  recover  under  his  original  bill.  The 
only  change  made  in  the  amended  bill  is  that  he  stated 
in  his  original  bill  that  ^^as  trustee  of  the  Mechanics' 
Savings  Bank  &  Trust  Company  of  Davidson  county, 
Tennessee,"  he  filed  it,  and  in  his  amended  bill  he  allies 
that  the  Mechanics'  Savings  Bank  &  Trust  Company, 
"for  his  use  as  trustee  for  William  Porter  et  al.,''  recov- 
ered the  judgment  named  in  the  original  bill. 

The  cause  of  action  alleged  in  the  original  bill  was  his 
right  to  recover  upon  the  judgment  for  a  definite  amount 
recovered  at  a  specific  date,  in  a  definite  court,  against 
Mr.  Zarecor,  and  it  would  not  be  pushing  or  straining 
the  law  to  say  that  he  was  in  a  sense  trustee  of  the  Me- 
chanics' Savings  Bank  &  Trust  Company.  That  court 
concludes  that  Mr.  Bryan  acquired  the  first  lien  upon 
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the  proceeds  of  the  judgment  obtained  by  Zarecor 
against  the  turnpike  company. 

We  are  entirely  satisfied  with  the  disposition  of  this 
branch  of  the  case  made  by  the  court  of  chancery  ap- 
peals, and  fully  concur  in  the  reasoning  and  conclusions 
reached  by  that  court. 

The  question,  however,  was  made  by  demurrer  in  the 
court  below  that  M.  T.  Bryan  did  not  acquire  a  prior 
lien  to  this  fund,  for  the  reason  that  his  lien  depended 
upon  the  validity  of  the  attachment  sued  out  under  his 
original  bill.  It  appears  that  a  demurrer  was  filed  by 
Zarecor  to  Bryants  original  bill,  so  far  as  it  sought  re- 
lief  by  original  attachment,  upon  the  following  grounds, 
namely:  (1)  The  all^ations  of  the  bill  are  not  suffi- 
cient to  authorize  the  issuance  of  his  original  attach- 
ment, under  the  statutes  of  the  State;  (2)  the  allega- 
tions of  the  bill  are  not  sufficient  to  authorize  the  is- 
suance of  an  original  attachment  under  the  inherent  jur- 
isdiction of  the  chancery  court. 

The  court  of  chancery  appeals  finds  that  this  demur- 
rer was  sustained  by  the  chancellor,  but  no  order  sus- 
taining it  was  ever  ent^ed  on  the  minutes  of  the  court, 
but  that  afterwards  the  case  was  determined  upon  the 
theory  that  the  rights  of  the  parties  depended  upon  the 
facts  averred  in  the  bill  of  interpleader.  That  court 
held,  however,  that  independent  of  this  consideration, 
the  issuance  of  an  original  attachment  under  the  origi- 
nal bill  of  Bryan,  trustee,  was  not  necessary  to  fix  a  lien 
upon  the  proceeds  of  the  judgment,  but  that,  under  the 
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provisions  of  the  statute  (act  of  1832;  sections  6092, 
6093;  and  6095  of  Shannon's  Code),  Bryan,  trustee,  had 
a  lien  upon  the  property  specifically  described  in  that 
bill  from  the  date  of  its  filing. 

The  last  holding  of  the  court  of  chancery  appeals  pre- 
sents the  crucial  question  in  the  case,  namely,  whether 
Bryan,  trustee,  eith^  by  the  filing  of  his  original  bill, 
or  the  suing  out  of  an  attachment  thereunder,  as  inatter 
of  law,  acquired  any  lien  on  the  proceeds  of  the  judg- 
ment against  the  turnpike  company. 

It  will  be  remarked,  in  the  first  place,  that  the  case  of 
Epperson  v.  Robertson,  91  Tenn.,  407,  19  S.  W.,  230, 
cited  by  the  court  of  chancery  appeals  in  support  of 
this  holding,  is  not  an  authority  on  the  question  pre* 
sented.  That  case  involved  a  construction  of  sections 
6097  and  6098  of  Shannon's  Coda  Section  6097  pro- 
vides: 

"Any  creditor,  without  first  having  obtained  a  judg- 
ment at  law,  may  file  his  bill  in  chancery  for  himself  or 
for  himself  and  other  creditors  to  set  aside  fraudulent 
conveyances  of  property  or  other  devices  resorted  to  for 
the  purpose  of  hindering  and  delaying  creditors,  and 
subject  the  property  by  sale  or  otherwise  to  the  satisfac- 
tion of  the  debt." 

Section  6098  provides : 

"Upon  filing  the  bill,  writs  of  attachment  or  injunc- 
tion may  be  granted  on  complainant's  giving  bond  or  se- 
curity in  such  sums  as  the  chancellor  or  judge  may  or- 
der." etc. 
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The  opinion  of  the  court  in  that  case  states  that  the 
bill  was  filed  under  section  6097,  Shannon's  Code,  and 
the  attachment  issued  by  virtue  of  section  6098. 

"The  attachment  was  not  essential.  It  operated  only 
to  impound  the  property  and  prevent  further  incum- 
brance or  transfer.  The  creditors  acquired  the  lien  from 
the  filing  of  the  bill,  which  could  only  be  defeated  by 
failure  to  establish  the  existence  of  their  debts,  or  the 
fact  of  fraud.'' 

The  sections  under  which  complainant  Bryan  claims 
to  have  filed  his  original  attachment  bill  are  sections 
6091,  6092,  and  6095  of  Shannon's  Code  as  follows : 

Section  6091,  in  treating  of  the  ancillary  jurisdiction 
of  courts  of  chancery,  provides : 

"They  have  exclusive  jurisdiction  to  aid  a  creditor  by 
judgment  or  decree  to  subject  the  property  of  the  de- 
fendant which  cannot  be  reached  by  execution  to  the 
satisfaction  of  the  judgment  or  decree  ui^der  the  provis- 
ions of  the  Coda" 

It  may  be  observed  that  this  section  originated  with 
the  Code  of  1858  {Porter  v.  Lee,  88  Tenn.,  792,  793,  14 
S.  W.,  218),  and  is  expressly  limited  to  property  which 
cannot  be  reached  by  execution. 

Section  6092  provides : 

"The  creditor  whose  execution  has  been  returned  un- 
satisfied in  whole  or  in  part  may  file  a  bill  in  chancery 
against  the  defendant  in  the  execution,  and  any  other 
person  or  corporation,  to  compel  the  discovery  of  any 
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property  including  stocks,  choses  in  action,  or  money 
due  to  such  defendant  or  held  in  trust  for  him,  except 
when  the  trust  has  been  created  by,  or  the  property  so 
held  has  proceeded  from,  some  person  other  than  the  de- 
fendant himself,  and  the  trust  is  declared  by  will  duly 
recorded  or  deed  duly  registered.'' 

Section  6093  provides : 

"The  court  has  power  to  compel  the  discovery,  and  to 
prevent  the  transfer,  payment  or  delivery  of  the  property 
and  to  subject  the  same  to  the  satisfaction  of  the  judg- 
ment or  decree,  whether  such  property  could,  if  in  the 
defendant's  possession  or  with  the  title  vested  in  him,  be 
levied  upon  by  execution  or  not." 

Section  6095  provides: 

"The  creditor  has  a  lien  upon  the  property  from  the 
filing  of  his  bill,  but  he  may  acquire  a  lien  from  the 
rendition  of  the  judgment  or  decree  by  causing  a 
memorandum  thereof  within  sixty  days  from  its 
rendition  to  be  registered  as  provided  in  sections 
4712  and  4713  [Shannon's  Code],  and  by  filing  his  bill 
within  thirty  days  from  the  return  of  the  execution  un- 
satisfied." 

It  is  insisted  by  counsel  that  the  bill  of  Bryan,  trustee, 
cannot  be  maintained  under  the  Code  sections  quoted, 
and  that  no  lien  was  fixed  either  by  the  filing  of  the  bill 
or  service  of  the  attachment  on  the  proceeds  of  the  judg- 
ment, for  the  following  reasons,  viz : 

(1)  Shannon's  Code,  sections  6092-6095,  provide  for 
bills  of  discovery  only,  and  neither  the  original  nor  the 
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amended  bill  filed  by  Bryan,  trustee,  is  a  bill  of  discovery 
for  the  reason  that  no  discovery  was  asked,  and  answers 
nnder  oath  of  all  the  defendants  were  waived  in  both 
bills. 

(2)  The  original  bill  does  not  state  any  reason  why 
the  property  sought  to  be  impounded  could  not  be 
reached  by  execution,  nor  any  reason  or  facts  or  equities 
giving  the  chancery  court  jurisdiction  of  the  matters 
therein  alleged,  nor  any  reason  for  the  interposition  of 
the  chancery  courts  neither  does  the  amended  bill,  nor 
the  two  bills  taken  together. 

(3)  The  original  and  amended  bills  show  on  their 
face  that  the  proper  remedy  for  Bryan,  trustee;,  to  have 
pursued,  was  by  execution  and  garnishment  at  law,  and 
no  reason  is  alleged  or  fact  shown  why  this  course  was 
not  pursued,  and  why  it  was  not  the  proper  remedy.  The 
bills  show  on  their  face  that  the  property  existed,  and 
could  be  reached  by  execution  at  law,  and  the  legal 
remedy  was  not  exhausted. 

We  are  constrained  to  hold  that  these  several  conten- 
tions are  sound,  and  that  counsel  has  mistaken  his  rem- 
edy in  his  effort  to  enforce  the  collection  of  his  debt.  The 
whole  scope  and  effect  of  the  sections  of  the  Code  in- 
voked to  sustain  the  jurisdiction  of  the  court  in  this  case 
is  to  enable  the  creditor  to  compel  the  discovery  by  his 
debtor,  and  any  other  person  or  corporation,  of  any 
property,  including  stocks,  choses  in  action,  or  money, 
due  to  such  defendant.     But  in  neither  the  original  nor 
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amended  bill  is  any  discovery  asked,  and  the  defendants 
are  all  relieved  from  answering  under  oath. 

In  Erwin  v.  Oldham,  6  Yerg.,  186,  27  Ahl  Dec.,  458, 
decided  in  1834,  it  was  held : 

Equity  has  no  inherent  jurisdiction,  in  the  absence  of 
fraud  or  trust,  to  aid  a  judgment  creditor  in  subjecting 
to  the  satisfaction  of  his  judgment  stocks,  credits,  and 
rights  of  action  held  by  the  debtor." 

So  in  Euoing  v.  Cantrell,  Meigs,  364,  decided  in  1838, 
it  was  held : 

"There  was  no  jurisdiction  in  chancery  to  subject  a 
debtor's  money,  stocks,  choses  in  action,  etc.,  to  the  sat- 
isfaction of  judgments  against  him,  whether  in  his  own 
hands,  or  in  those  of  his  voluntary  donee,  till  the  act  of 
1832,  c.  11,  Code  4282  [Shannon's  Code,  section  6091], 
which  was  produced  by  the  doctrine  held  in  the  case  of 
Ertoin  v.  Oldham,  6  Yerg.,  185,  27  Am.  Dec.,  458." 

See,  also,  Graham  v.  Merrill,  5  Cold.,  633. 

In  Jourolmon  v.  Massengilly  86  Tenn.,  118,  5  S.  W., 
719,  the  history  of  the  act  of  1832,  c.  11,  was  reviewed. 
Judge  Lurton,  in  delivering  the  opinion  of  the  court,  at 
page  121,  86  Tenn.,  page  732,  5  S.  W.,  said  as  follows : 

"This  act  is  carried  into  the  Code,  with  no  material  or 
significant  change,  at  sections  4283,  4284,  4285,  4286, 
and  4287.  Now,  in  view  of  the  doubt  as  to  the  inherent 
jurisdiction  of  the  chancery  court  to  reach  property  held 
in  trust  for  another  which  was  not  subject  to  execution 
at  law,  we  are  disposed  to  say,  with  the  New  York  court, 
concerning  the  same  disputed  jurisdiction  and  the  same 
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legislative  settlement^  ^that,  when  the  legislature  came 
to  define  the  cases  and  describe  the  manner  by  which  in- 
tangible personal  property  should  be  subjected  to  the 
satisfaction  of  the  debts  of  the  owner,  the  provision 
ought  to  be  regarded  as  exclusive  of  any  other  authority 
for  effecting  the  same  end.'  *' 

In  McKeldin  v.  Gouldy,  91  Tenn.,  678,  20  S.  W.,  231, 
this  court  said  as  follows : 

"The  original  jurisdiction  of  courts  of  equity  to  aid  a 
creditor  holding  a  legal  demand  was  limited  to  those 
cases  in  which  there  was  some  element  of  fraud  affecting 
the  remedy  at  law  as  to  assets  subject  to  execution  but 
for  the  interposition  of  fraud,  and  to  those  cases  where 
there  was  some  element  of  trust  peculiarly  entitling  the 
creditA*  to  subject  a  particular  asset  to  the  satisfaction 
of  his  demand;  but,  where  neither  trust  nor  fraud  ap- 
peared, such  courts  had  no  jurisdiction  to  aid  such  cred- 
itor, even  though  he  had  exhausted  his  remedy  at  law." 
Citing  Ertmn  v.  Oldham,  6  Yerg.,  186,  27  Am.  Dec,  458 ; 
Ewing  v.  Cantrell,  Meigs,  364 ;  Jourolmon  v.  Maaaengill, 
86  Tenn.,  119,  5  S.  W.,  719 ;  Porter  v.  Lee,  88  Tenn.,  791, 
14  S.  W.,  218.  "To  remedy  this  defect  our  act  of  1832 
was  enacted.*' 

In  Weakley  v.  Cockrilly  6  Lea,  270,  the  plaintiff 
sought  the  aid  of  these  sections  (sections  6091-6095, 
Shannon's  Code)  to  subject  the  equity  of  redemption  in 
the  lots  sold  under  his  execution  to  his  debt.  This  court 
held  that  section  4282  (Shannon's  Code,  section  6091) 
confers  on  the  chancery  court  exclusive  jurisdiction  "to 
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aid  a  creditor  by  judgment  or  decree  to  subject  the  prop- 
erty of  the  defendant  which  cannot  be  reached  by  exe- 
cution to  the  satisfaction  of  the  said  judgment  or  de- 
cree." It  was  further  said  that  "the  statutes  have  pre- 
scribed a  simple  and  economical  mode  of  procedure  for 
the  redemption  of  land  by  the  debtor  and  his  credi- 
tors. .  .  .  And  this  legislative  provision  regulating 
the  whole  subject  excludes  other  modes  of  effecting  re- 
demption by  a  creditor  who  has  become  the  purchaser  at 
the  sala" 

This  opinion  was  reaffirmed  in  Ewing  v.  Cook,  85 
Tenn.,  332,  3  S.  W.,  507,  4  Am.  St.  Rep.,  765. 

In  Porter  v.  Lee,  88  Tenn.,  787, 14  S.  W.,  219,  it  was 
said: 

"But  it  is  not  our  purpose  to  enlarge  upon  these  ques- 
tions, for  we  think  the  question  raised  in  this  case  must 
be  determined  by  a  construction  of  section  1,  c.  11,  of  the 
Act  of  1832.  Whether  the  relief  sought  could  have  been 
obtained  under  either  the  original  or  ancillary  jurisdic- 
tion of  the  chancery  court  prior  to  the  passage  of  that 
act  need  not,  therefore,  be  here  discussed  or  decided. 
Whatever  may  previously  have  been  the  power  of  the 
court  with  respect  to  the  subjection  of  such  an  interest 
in  real  estate  as  the  complainant  in  this  case  seeks  to 
have  applied  to  the  payment  of  her  debt,  we  are  con- 
vinced that  the  act  in  question  must  be  taken  as  the  full 
measure  of  jurisdiction  now  existing  in  such  a  case." 

Mr.  Gibson,  in  Suits  in  Chancery,  in  treating  of  the 
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sections  of  the  Code  at  section  979,  pt.  4,  says  of  a  bill 
filed  thereunder  as  follows : 

"It  must  pray  for  process  and  for  a  discovery  of  the 
property  of  the  judgment  debtor,  and  to  subject  the 
same  to  the  satisfaction  of  the  complainant's  debt, 
whether  such  property  could  be  levied  on  or  not/' 

In  view  of  the  decisions  of  this  court  already  cited,  we 
think  the  following  propositions  are  settled,  touching 
chapter  11  of  the  Acts  of  1832,  namely : 

(1)  A  remedy  by  discovery  was  provided  for  a  judg- 
ment creditor  whose  execution  had  been  returned  nulla 
bona,  to  reach  stocks,  choses  in  action,  or  money  due  to 
the  judgment  debtor,  or  held  in  trust  for  him. 

(2)  These  sections  must  be  taken  as  the  full  measure 
of  jurisdiction  now  existing  in  such  cases,  and  when  the 
l^islature  came  to  define  the  cases  and  describe  the 
manner  by  which  intangible  personal  property  should  be 
subjected  to  the  satisfaction  of  the  debts  of  the  owner, 
these  provisions  ought  to  be  regarded  as  exclusive  of  any 
other  authority  for  effecting  the  same  end. 

(3)  Under  these  provisions  of  the  Code,  a  bill  may 
not  be  maintained  to  reach  property  subject  to  execution 
at  law  without  an  averment  of  some  acknowledged  prin- 
ciple of  equity  jurisdiction,  such  as  the  assertion  of  a 
lien,  fraud,  discovery,  trust,  or  an  equitable  interest  in 
the  property. 

As  against  the  authorities  herein  reviewed,  counsel 
for  Bryan  insist  that  he  had  the  right  to  file  his  bill  to 
impound  and  subject  to  the  payment  of  his  judgment  the 
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recovery  in  favor  of  Zarecor  against  the .  turnpike  com- 
pany, under  the  provisions  of  the  act  of  1832.  CJounsel 
especially  refer  to  the  language  of  section  6093,  Shan- 
non's Code,  as  follows : 

"The  court  has  i)ower  to  compel  the  discovery  and  to 
prevent  the  transfer,  payment  or  delivery  of  the  prop- 
erty and  to  subject  the  same  to  the  satisfaction  of  the 
judgment  or  decree,  whether  such  property  could,  if  in 
defendant's  possession  or  with  the  title  vested  in  him, 
be  levied  upon  by  execution  or  not." 

Emphasizing  the  last  clause  in  the  section  just  quoted 
counsel  insists  that  under  the  statute  the  court  has  the 
jurisdiction  to  entertain  such  bill,  whether  the  property 
could  be  levied  upon  by  execution  or  not. 

The  case  of  Gressuoell  v.  Smith,  8  Lea,  699,  is  then 
cited  in  support  of  this  view,  as  follows : 

"Whether  such  property  could,  if  in  defendant's  pos- 
session, or  with  the  title  vested  in  him,  be  levied  upon 
him  by  execution  or  not — ^that  is  to  say,  the  property 
may  be  reached,  although  a  mere  personal  chattel  sub- 
ject to  execution,  if  in  defendant's  possession,  and  also, 
if  not  subject  to  execution,  such  as  stocks,  choses  in  ac- 
tion, or  money  due  to  defendant,  or  held  in  trust  for  the 
defendant.  In  fact,  I  take  it  that  it  cannot  well  be 
doubted  that  mere  personal  chattels  subject  to  execution 
may  be  reached  in  this  mode,  if  in  the  hands  of  some 
other  person  or  corporation  than  the  debtor,  and  the 
court  would  have  the  power  to  compel  the  discovery  and 
order  the  delivery  of  specific  chattels  to  be  applied  to  the 
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satisfaction  of  complainant's  judgment,  and  to  enforce 
the  order  by  process  of  attachment  for  conten^pt." 

The  case  from  which  the  quotation  is  taken  was  a  bill 
filed,  under  sections  6092  and  6093  of  Shannon's  Code 
by  a  judgment  creditor  whose  execution  had  been  re- 
turned unsatisfied,  to  discover  specific  property,  and 
compel  the  judgment  debtor  to  disclose  where  the  prop- 
erty was,  and  also  to  compel  the  defendant,  by  process 
of  attachment  for  contempt,  to  deliver  up  the  property 
for  the  satisfaction  of  complainant's  judgment. 

The  bill  was  expressly  authorized  by  the  provisions  of 
the  act  of  1832,  already  quoted,  to  compel  a  discovery 
from  the  defendant  of  the  whereabouts  of  six  United 
States  bonds  and  a  gold  watch,  valued  at  |150,  claimed 
to  be  owned  by  the  defendant,  and  deposited  with  some 
unknown  person.  The  principal  question  arising  was 
whether  the  bill  could  be  maintained  against  the  defend- 
ant alone,  or  whether  it  was  necessary  to  join  as  a  de- 
fendant the  person  or  corporation  with  whom  the  prop- 
erty had  been  deposited. 

It  was  held  by  the  court  that,  since  the  relief  might 
be  had  against  the  defendant  alone,  there  was  nothing 
in  the  language  of  the  statute  making  it  essential  that 
some  other  person  or  corporation  should  be  made  a  de- 
fendant.  The  right  to  file  a  bill  against  the  defendant 
and  another  would  include  the  right  to  file  a  bill  against 
the  defendant  alone,  if  the  remedy  given  may  be  thus 
embraced.  In  further  exposition  of  the  act  of  1832, 
Judge  McFarland  said: 
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"It  is  true,  the  aid  of  the  court  to  reach  personal  chat- 
tels is  not  generally  needed.  They  are  usually  not  capa- 
ble of  being  concealed,  and,  all  fraudulent  transfa's  be- 
ing void,  may  be  levied  on  whenever  found.  The  princi- 
pal  object  of  the  statute  was  to  reach  choses  in  action, 
stocks,  or  money  due  the  defendant,  which  could  not  be 
otherwise  included.  But  personal  chattds  may  be  con- 
cealed, and,  since  the  abolishment  of  imprisonment  for 
debt,  creditors  may  be  successfully  baffled  while  the 
debtor  has  personal  effects  amply  sufficient  to  pay  his 
debt.  If  the  legislature  meant  to  provide  an  adequate 
remedy  in  place  of  the  one  abolished — ^that  is,  imprison- 
ment— they  cannot  certainly  have  neglected  to  provide 
some  remedy  to  enable  the  creditor  to  discover  personal 
effects  which  have  been  fraudulently  concealed,  and,  as 
the  language  of  the  statute  is  broad  enough  to  embrace 
this  meaning,  I  see  no  reason  to  limit  it.  I  conclude, 
therefore,  that  the  bill  may  be  mkintained  to  reach  mere 
personal  chattels  that  have  been  fraudulently  con- 
cealed.^' 

We  conclude,  therefore,  that  CreaaweU  v.  Smithy  supra 
is  not  an  authority  to  sustain  the  contention  of  defend- 
ant that  the  act  of  1832  authorizes,  the  filing  of  a  bill  to 
reach  an  asset  which  was  leviable  at  law,  and  where  no 
obstacle  was  presented  in  the  enforcement  of  an  execu- 
tion by  garnishment. 

The  next  case  cited  by  counsel  in  support  of  his  con- 
tention is  Imhoden  v.  Perrie  and  Wife,  13  Lea^  505. 
That  case  presented  a  contest  between  an  attaching  cred- 
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itor  of  J.  D.  Imboden,  whose  attachment  was  levied  by 
garnishing  the  bank  where  Imboden  had  funds  on  de- 
posit^ and  the  payee  of  a  check  drawn  by  J.  D.  Imboden 
on  the  said  bank  for  f 750.  It  was  held  by  this  court 
that  the  drawing  of  the  check  did  not  amount  to  an  as- 
signment of  the  funds  of  the  drawer  in  bank,  and  that 
the  attaching  creditor  had  priority  to  satisfaction  out  of 
said  fund.  It  does  not  appear  from  the  opinion  upon 
what  grounds  the  attachment  was  sued  out  Nor  does 
it  appear  that  the  bill  was  filed  under  the  act  of  1832. 
These  sections  of  the  Code  were  in  no  wise  drawn  in 
question,  or  made  the  subject  of  judicial  construction  or 
the  basis  of  the  rights  of  either  litigant.  For  all  that 
appears  in  the  opinion,  the  judgment  debtor  may  have 
been  a  nonresident  of  the  State  and  the  attachment  by 
garnishment  on  the  resident  bank  authorized  on  that 
ground. 

It  is  certainly  not  an  authority  in  favor  of  defendant's 
contention  on  this  branch  of  the  case. 

The  next  case  referred  to  is  Embree  v.  Beeve,  6  Hum., 
37.  But  an  examination  of  that  case  discloses  that  it 
was  a  suit  in  equity  by  a  judgment  creditor  whose  exe- 
cution had  been  returned  nulla  hona  to  subject  to  the 
payment  of  his  judgment  certain  leasehold  interests,  and 
seeking  a  discovery  in  respect  of  their  nature  and  ex- 
tent The  bill  in  that  case  was  filed  in  Washington 
county,  while  the  said  leasehold  interests  were  in  prop- 
erty situated  in  Carter  county.  It  was  ruled  in  that 
case  that  a  judgment  creditor,  after  a  return  of  nulla 
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bona  on  an  execution  issued  to  the  county  in  which  the 
judgment  was  recovered,  may  come  into  equity  to  sub- 
ject equitable  personal  assets  of  the  debtor  in  another 
county,  without  first  causing  an  execution  to  issue  to 
the  county  where  those  assets  were  situated. 

As  said  in  Riddle  y.  Motley,  1  Lea,  470,  ^'It  is  enough 
if  the  creditor  show  the  exhaustion  of  his  l^al  remedy 
by  a  return  of  ntUla  bona  in  the  county  in  which  the 
judgment  was  recovered.".  The  latter  case  reaffirmed 
the  rule  announced  in  Emhree  v.  Reeve,  supra.  But  it 
is  obvious  that  neither  of  these  cases  reaches  the  precise 
point  with  which  we  are  now  dealing,  for  the  reason  that 
the  object  of  the  bill  in  each  case  was  to  subject  equitable 
interests  which  could  not  be  reached  by  execution  at 
law. 

The  case  of  Turley  v.  Maasengill,  7  Lea,  363,  is  also 
cited  by  counsel  for  defendant,  but  an  examination  of 
that  case  will  show  that  the  object  of  the  bill  was  to 
subject  an  equitable  asset  to  the  payment  of  complain- 
ant's debt  It  was  held  that  the  act  of  1832  does  not  re- 
strict the  inherent  jurisdiction  of  the  chancery  court  to 
subject  equitable  assets  to  the  payment  of  debts,  but 
widens  that  jurisdiction  so  as  to  include  the  power  to 
subject  such  stocks  and  choses  in  action  as  cannot  be 
reached  by  execution  at  law  to  the  payment  of  the  own- 
er's debta  That  case  is  in  no  sense  an  authority  for  the 
contention  of  defendant. 

The  error  of  defendant  is  in  the  assumption  that  a  bill 
may  be  maintained  to  subject  a  purely  legal  asset  where 


4  Gates]  DECEMBER  TERM,  1903.  625 

BryAa  ▼•  Zarecor. 

no  discovery  is  needed  and  there  is  no  impediment  in 
the  way  of  the  enforcement  of  his  execution.  The  judg- 
ment recovered  by  2!arecor  against  the  Franklin  Turn- 
pike Company,  under,  the  authorities  in  this  State,  was 
leviable  under  execution  by  garnishment  Penniman  v. 
Smith,  5  Lea,  130 ;  Hoard  v.  Casey,  4  Sneed,  179.*  The 
remedy  presented  was  plain,  inexpensive,  and  unembar- 
rassed. It  results  that,  in  the  opinion  of  this  court, 
Bryan,  trustee,  acquired  no  lien  by  the  filing  of  his  bill, 
and  the  claims  of  Miss  Wilkinson  and  Hamilton  Parks 
are  entitled  to  priority  of  satisfaction  out  of  the  fund  in 
the  order  named.  The  decree  of  the  court  of  chancery 
appeals  is  therefore  reversed,  and,  for  the  reasons  stated^ 
the  decree  of  the  chancellor  is  affirmed. 
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ell?  374       W.  H.  Beundigb  et  ux.  v.  Nashville,  Chattanooga  & 

St.  Louis  Railway  Company. 

{Nashville.    December  Term,  1903.) 

1.  8BPA&ATE  ESTATE.  Married  woman's  recovery  for  personal 
injuries  is  her  separate  estate. 
The  recovery  of  a  married  woman  for  personal  injuries  hy  her 
suit,  in  which  her  husband  joins  merely  for  conformity,  which  is 
not  a  suit  to  recover  damages  resulting  to  him  for  loss  of  his 
wife's  services,  is  in  her  name  and  for  her  use,  and  is  her 
separate  estate,  and  is  not  subject  to  the  control  and  marital 
rights  of  her  husband.     {Post,  p.  529.) 

9.  ACOOED  AJrO  SATISFAOTION.  Made  by  married  woman 
with  assent  and  approval,  and  Joinder  of  her  husband. 
A  contract  of  accord  and  satisfaction  for  personal  injuries  to  a 
married  woman  may  be  made  by  her,  with  the  assent  and  ap- 
proval of  her  husband,  by  his  joining  with  her  in  the  same, 
or  by  his  signing  the  same,  and  indorsing  his  approval  thereon. 
{Post,  p.  529.) 

8.  SAME.  Set  aside  for  fraud  in  the  action  at  law,  when  relied 
upon. 
An  accord  and  satisfaction,  when  relied  on  in  an  action  at  law, 
may  be  set  aside  and  disregarded  or  repudiated  and  annulled 
for  fraud  or  misrepresentation,  either  in  the  execution  of  the 
contract  or  in  the  inducement  to  the  execution,  and  may  be 
so  set  aside  in  such  action  at  law,  and  it  is  not  necessary  to 
resort  to  the  chancery  court  for  such  purpose.  {Pott,  pp,  52d- 
531.) 

Gases  cited:  Byers  v.  Railroad,  94  Tenn.,  345;  Prater  v.  Marble 
Co.,  105  Tenn.,  499;  Railroad  v.  Harris,  158  U.  S.,  826;  Lum- 
ley  T.  Railroad,  76  Fed.,  73,  22,  G.  G.  A.,  60;  Wagner  y.  Insur- 
ance Co.,  90  Fed.,  395,  33  G.  C.  A.,  121. 
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FROM  FRANKLIN. 


Appeal  from  the  Circuit  Court  of  Franklin  County. — 
M.  M.  Allison,  Judge. 

Estill  &  Littleton,  for  Brundige. 

Claude  Wallee  and  Lynch  &  Lynch,  for  Railroad. 


Me.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  is  an  action  for  damages  for  personal  injuries  to 
Mrs.  Brundige,  the  wife  of  W.  H.  Brundige,  while  a  pas- 
senger upon  defendant's  train,  in  a  collision  with 
another  train. 

To  the  declaration,  which  was  in  the  usual  form,  the 
defendant  pleaded  not  guilty  and  accord  and  satisfac- 
tion. The  plaintiff  replied  to  the  two  pleas,  taking  is- 
sue upon  the  plea  of  not  guilty,  and  to  the  plea  of  ac- 
cord and  satisfaction  plaintiff  pleaded  coverture,  and 
tendered  back  the  f50  which  had  been  paid  to  her  by  the 
road  in  settlement  of  her  claim  for  damages,  and  paid 
the  same  into  court,  alleging  also  that  at  the  time  she 
signed  the  paper  writing  set  out  in  the  plea  of  accord  and 
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satisfaction  she  was  safiCjering  with  profound  shock  and 
nervous  prostration  and  incapable  of  making  contracts ; 
that  at  the  time  of  the  alleged  settlement  plaintiff  was 
nn^er  the  impression  that  she  was  but  slightly  injured, 
but  after  making  the  settlement  her  condition  grew 
worse,  and  she  became  permanently  afflicted  with  a  dan- 
gerous and  troublesome  female  disease;  and  that  the 
amount  paid  her  was  inadequate  for  her  injuries.  In 
this  replication  she  tendered  back  the  amount  that  had 
been  paid  her,  and  paid  the  same  into  court.  The  de- 
fendant demurred  to  these  replications — to  the  first,  set- 
ting up  her  coverture^  (1)  that  the  release  showed  that 
her  husband  joined  with  her  in  the  release  and  settle- 
ment,  and  she  receive  the  amount  with  her  husband's 
consent;  and  (2)  because  a  court  of  law  has  no  jurisdic- 
tion to  annul  and  set  aside  a  contract  of  accord  and  sat- 
isfaction. To  the  second  replication  two  grounds  of  de- 
murrer were  assigned :  (1)  Because  there  ^ere  no  facts 
set  out  in  the  replication  which  would  authorize  the 
court  to  hold  the  plaintiff  Mra  Brundige  incapable  of 
making  a  contract;  and  (2)  because  a  court  of  law  has 
no  jurisdiction  to  set  aside  or  annul  a  contract  on  the 
ground  set  forth  in  the  replication.  The  same  two 
causes  of  demurrer  were  assigned  to  the  third  replica- 
tion. 

The  demurrers  were  sustained,  and  the  plaintiff's  suit 
was  dismissed,  and  she  has  appealed. 

The  first  question  presented  is  whj&ther  the  contract  of 
accord  and  satisfaction  made  by  Mrsw  Brundige  was  void 
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because  of  her  coverture.  The  suit  waB  brought  in  the 
name  of  the  wife,  and  for  damages  caused  to  her.  The 
husband  was  joined  merely  for  conformity,  and  claimed 
no  right  in  the  recovery,  and  the  suit  was  not  for  dam- 
ages caused  to  him  for  loss  of  his  wife's  services.  The 
recovery  if  any  had  been  made,  would  have  been  in  the 
name  and  for  the  use  of  M*rs.  Brundige,  and  would  have 
been  her  separate  estate,  and  would  not  have  been  sub- 
ject to  the  control  and  marital  rights  of  the  husband. 
As  before  stated,  the  suit  was  hers,  and  the  husband  was 
merely  joined  for  conformity.  He  had,  however,  signed 
the  contract  of  accord  and  satisfaction,  and  had  indorsed 
his  approval  upon  it.  We  are  of  the  opinion,  therefore, 
that  Mrs.  Brundige,  with  the  assent  of  her  husband,  had 
a  right  to  enter  into  this  contract  of  accord  and  satis- 
faction, as  far  as  her  coverture  was  concerned. 

The  next  question  presented  is  whether  an  accord  and 
satisfaction  may  be  set  aside  and  disregarded  or  repudi- 
ated and  annulled  in  an  action  at  law,  or  whether  the  re- 
lief in  such  case  is  primarily  in  a  court  of  .chancery  to 
set  aside  the  accord  and  satisfaction. 

We  have  no  direct  adjudication  upon  this  question. 
In  the  case  of  Prater  v.  Marble  Co.,  105  Tenn.,  499,  58 
S.  W.,  1068,  the  question  was  expressly  reserved ;  and  it 
was  also  reserved  in  the  case  of  Union  Pacific  Ry.  Co.  v. 
Hwrris,  158  U.  S.,  326, 15  Sup.  Ct,  843,  39  L.  Ed.,  1003. 
It  came  directly  before  the  United  States  circuit  court 
in  the  case  of  Wagner  v.  The  National  Life  Ins.  Co.,  90 
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Fed.,  395, 33  C.  0.  A,,  121,  and  it  was  there  held,  Taft,  J., 
delivering  the  opinion  which  was  concurred  in  by  Lur- 
ton,  J.,  and  Clarke,  J.,  upon  a  careful  and  very  painstak- 
ing review  of  the  authorities,  English  and  American, 
that  it  was  proper  in  a  suit  at  law  for  the  plaintiff  to 
meet  a  plea  of  release  by  a  replication  that  the  release 
was  obtained  by  fraud,  whether  the  fraud  be  in  the  ex- 
ecution  or  in  misrepresentation  of  material  facts  induc- 
ing .execution,  where  the  issue  involves  simply  a  ques- 
tion of  fraud  between  the  parties.  The  court  adds  in 
that  case :  "We  are  glad  to  come  to  this  conclusion,  be- 
cause it  avoids  circuity  of  action,  and  thus  facilitates 
the  administration  of  justice.'^  And  again  that  court 
says :  "Where  the  issue  is  simply  one  of  fraudulent  mis- 
representation, it  may  as  well  be  tried  by  a  jury  as  in  a 
court  of  equity,  for  fraud  is  an  issue  of  which  courts  of 
law  and  equity  from  time  immemorial  have  had  concur- 
rent jurisdiction."  See,  also,  Lumley  v.  Railroad,  76 
Fed.,  73,  22  C.  0.  A.,  60. 

This  court,  in  the  case  of  Byers  v.  R.  R.  Co.,  94  Tenn., 
345,  29  S.  W.,  128,  set  aside  an  accord  and  satisfaction, 
or  compromise  agreement  in  an  action  at  law,  because 
of  fraud  and  unconscionable  advantage ;  but  no  objection 
to  the  jurisdiction  of  the  lower  court  was  made  in  that 
case.  There  have  been  other  cases  in  this  court  where  the 
same  course  has  been  pursued. 

We  are  of  opinion,  therefore^  that  in  an  action  at  law, 
an  accord  and  satisfaction  may  be  set  aside  for  fraud  or 
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misrepresentation,  either  in  the  execution  of  the  eon- 
tract,  or  in  the  inducement  to  the  execution. 

The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  is  remanded  to  ascertain  whether  the  al- 
lied accord  aud  satisfaction  was  obtained  by  fraud ;  and 
if  so,  whether  the  plaintiffs  are  entitled  to  recover  upon 
the  merits  of  the  case ;  and,  if  so,  what  amount  The  ap- 
pellee will  pay  costs  of  the  appeal. 
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John  E.  Archibald  v.  H.  H.  Clark  and  J.  C.  Lambeth.* 
{Nashville.    December  Term,  1901.) 

1.    OONSTITUTIONAL  LAW.    Boad  law  applicable  to  only  one 
county  under  population  classification  is  constitational. 
A  road  law  under  population  classification  applicable  to  only  one 
county  is  not  for  that  reason  unconstitutional. 

Acts  cited  and  construed:    Acts  1901,  ch.  55. 

Constitution  cited  and  construed:    Art.  11,  sec  8. 

Case  cited  and  approved.    Condon  y.  Maloney,  108  Tenn.,  82. 

8.  SAMB.  House  bill  substituted  for  identical  senate  bill  which 
had  passed  two  readings  and  tlien  read  and  passed  once  is  con- 
stitutionally enacted. 
Where  the  senate  bill  and  the  house  bill  are  the  same  in  tenor 
and  substance  in  their  caption  and  body,  and  the  house  bill  duly 
passed  by  the  house  is  transmitted  to  the  senate  after  the  sen- 
ate bill  had  duly  passed  its  two  readings,  and  thereupon  the 
house  bill  is  substituted  for  the  senate  bill  and  read  and  passed 
In  the  senate,  the  law  is  constitutionally  enacted,  and  the  con- 
stitutional requirements  (art.  2,  sec.  18)  that  a  bill  shall  be  read 
and  passed  in  each  hoiise  on  three  seperate  days  is  complied 
with. 

Acts  cited  and  construed:     Acts  1901,  ch.  55. 

Constitution  cited  and  construed:    Art  2,  sec.  18. 


•This  opinion,  rendered  at  the  December  term,  1901,  is  now  published  by  the 
order  of  Uie  Court— Reporter. 
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FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  Coun- 
ty.— ^H.  H.  Cook,  Chancellop. 

MoREAU  P.  ESTES,  for  complainant. 
Samuel  N.  Haewood,  for  defendants. 


Mb.  Justice  WiiiKES  delivered  the  opinion  of  the 
Court 

This  cause  involves  the  constitutionality  of  the  act  of 
April  20,  1901  (Acts  1901,  p.  80,  c.  55),  known  as 
"House  Bill  No.  1089,^'  and  being  the  new  road  law  ap- 
plicable to  Davidson  county.  Complainant  at  the  Jan- 
uary term,  1901,  of  the  county  court  of  Davidson  county, 
was  elected  road  commissioner  of  his  district,  and  quali- 
fied and  was  duly  inducted  into  office.  The  defendants 
are  justices  of  the  peace  of  that  district,  upon  whom  the 
act  in  question  devolves  the  duties  of  road  commissioner, 
and  the  bill  seeks  to  enjoin  them.  The  chancellor 
held  the  act  constitutional,  and  the  court  of  chancery 
api>eals  affirmed  his  decree,  and  complainant  has  ap- 
pealed. 

Many  objections  are  made  to  the  act,  all  of  which 
were  earnestly  and  elaborately  presented  to  the  court  of 
chancery  appeals,  and  urged  upon  it,  and  that  court  has 
considered  them  and  passed  on  them  fully. 
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Only  two  of  them  are  urged  before  this  court,  but  we 
do  not  consider  the  others  abandoned,  but  only  think  it 
necessary  to  say  that  in  our  opinion  they  are  not  objec- 
tions which  make  the  act  invalid. 

The  first  real  ground  of  contention  is  that  the  act  is 
class  l^slation  and  a  partial  law,  and  hence  obnoxious 
to  article  11,  section  8,  of  the  constitution. 

And  the  other  is  that  it  was  not  passed  on  three  dif- 
ferent days  in  the  senate. 

The  act  appears  from  the  journals  to  have  been  signed 
in  open  session  by  both  speakers,  and  it  is  approved  by 
the  governor  and  promulgated  as  the  law  of  the  Stata 

The  first  ground  of  objection,  that  the  act  is  partial 
and  class  legislation,  is  so  fully  met  and  covered  by  the 
late  case  of  Condon  v.  Maloney,  108  Tenn.,  82,  65  S.  W., 
871,  that  we  do  not  think  it  necessary  to  do  more  than 
say  that  the  principle  announced  in  that  case  in  our 
opinion  is  conclusive  of  this. 

The  other  objection  raises  a  question  as  to  the  passage 
of  the  act. 

It  appears  that  senate  bill  No.  621  and  house  bill  No. 
1089  were  of  precisely  the  same  substance  and  tenor  in 
their  caption  and  body;  one  introduced  in  the  house, 
and  the  other  in  the  senate.  House  bill  No.  1089  passed 
regularly  three  readings  on  three  different  days  in  the 

Jiouse.    It  waa  then  transmitted  to  the  senate.     Senate 

» 

bill  No.  621  had  already  passed  two  readings  in  that 
body  before  house  bill  No.  1089  reached  it. 
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Thereupon  the  house  bill  wm  substituted  for  the  sen- 
ate billy  and  was  read  and  passed  the  senate.  It  is  said 
that  this  is  not  in  accord  with  the  constitutional  provis- 
ion^  and  that  as  a  matter  of  law  and  fact  house  bill  No. 
1089  only  passed  one  reading  in  the  senate. 

It  is  very  tersely  stated  by  the  court  of  chancery  ap- 
peals that  this  mode  of  procedure  is  in  accord  with  the 
usual  legislative  custom  of  passing  bills. 

We  know,  as  a  matter  of  judicial  cognizance  and  of 
legislative  history,  that  a  very  large  part  of  the  laws 
now  upon  the  statute  books  of  any  public  importance 
have  been  passed  in  this  way  and  by  this  mode  of  pro- 
cedure. Nor  can  we  see  any  valid  reason  why  it  is  not 
a  constitutional  mode.  The  substitution  of  one  bill  for 
anotha*  may  be  treated  for  all  practical  purposes  as  the 
passing  of  the  same  bill.  They  are  the  same  in  tenor  and 
eflfect,  in  caption  and  body,  relate  to  the  same  subject, 
and  have  the  same  provisions.  The  passage  of  one  is 
in  effect  the  passage  of  the  other.  We  need  not  consider 
what  the  rule  might  be  if  the  bills  contained  dissimilar 
provisions ;  for  that  condition  does  not  arise  in  this  case, 
but  the  court  of  chancery  appeals  finds  that  they  are  in 
tenor  and  substance  the  same,  and  the  constitutional 
provision  is  fuUy  met 

The  other  assignments  made  and  questions  presented 
are  so  fully  disposed  of  by  the  court  of  chancery  appeals 
that  we  need  not  comment  upon  them  further  than  to 
say  that  the  opinion  and  decree  of  the  court  of  chancery 
appeals  is  correct^  and  it  is  affirmed. 
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MANSFIBLD  V.  NOBTHOUT      €t  (U. 

'{Nashville.    December  Term  1903.) 

1.  UNLAWFUL  ENTRY  AND  DBTAINBB.    Action  of,  maybe 
based  on  a  constractive  poMMssion,  when. 

Gonstmctiye  possession  of  a  tract  of  land  under  deed  definitely 
describing  its  boundaries,  connected  with  actual  possession  of  a 
part  of  the  premises.  Is  sufllcient  to  authorize  and  maintain  an 
action  of  unlawful  entry  and  detainer. 

Cases  cited  and  approved:  Davidson  v.  Phillips,  9  Terg.,  93; 
Hopkins  V.  Calloway,  3  Sneed,  11;  Phillips  v.  Simpson,  2  Head, 
430. 

2.  BAKE.    Same.    OoUiuion    between    adverse    claimant    and 
tenant  of  landlord.    Oase  in  Judgment. 

Plaintiffs  in  an  action  of  unlawful  entry  and  detainer  had  a  deed 
to  the  land  sought  to  be  recovered,  definitely  describing  the 
boundaries  and  claimed  to  the  extent  of  the  boundaries.  There 
was  a  house  on  the  land  occupied  by  defendant  as  tenant  of 
plaintiffs,  but  the  remainder  was  unlnclosed  mountain  land. 
A  claimant  of  the  land,  under  hostile  title,  built  a  cabin  upon 
a  different  part  of  the  premises,  and  Induced  the  tenant  to 
move  into  it  and  attorn  to  him.    Suit  to  dispossess  tenant 

Held:  That  the  landlord  could  not  thus,  by  collusion  between  his 
tenant  and  an  adverse  claimant,  be  deprived  of  his  possession, 
which  was  of  the  entire  tract  and  sufllcient  to  maintain  his  ac- 
tion. 


FROM  GRUNDY. 


Appeal  in  error  from  the  Circuit  Court  of  Grundy 
County.— Joseph  0.  Higgins,  Judga 
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L.  F.  WooDLEB  and  W.  H.  Hampton^  for  Mansfield. 

W.  D.  Spbabs^  0.  H.  Gabneb  and  J.  K.  P.  Pearson^ 
for  Northcut  et  al. 


Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court 

This  action  of  unlawful  entry  and  detainer  was 
brought  by  J.  H.  &  T.  B.  Northcut  to  recover  possession 
of  a  house  situated  upon  a  tract  of  wild  mountain  land, 
containing  1,000  acres,  claimed  by  them  under  a  conv^- 
ance  definitely  describing  its  boundaries. 

The  plaintiff  in  error,  .Mrs.  Mansfield,  in  defense  of 
the  action,  denied  that  the  defendants  in  error  were  in 
possession  of  the  property  when  she  entered.  The  facts 
are  these: 

The  Northcuts  had  actual  possesion  of  a  small  house 
upon  the  land  occupied  by  Mrs.  Mansfield  as  their  tenant 
claiming  to  the  extent  of  the  boundaries  called  for  in 
their  title  papera  The  remainder  of  the  tract  was  un- 
inclosed.  A  claimant  of  the  land  under  a  hostile  title  to 
that  of  defendants  in  error  built  a  cabin  upon  adifferent 
part  of  the  premises,  and  induced  Mrs.  Mansfield  to 
move  into  it  and  attorn  to  him,  and  this  action  was 
brought  to  dispossess  her. 

Defendants  in  error,  under  these  facts,  had  possession 
of  the  entire  tract — ^actual  possession  of  the  house  occu- 
pied by  their  tenant,  and  constructiye  possession  of  the 
remainder.    Constructiye  possession  of  this  nature,  con- 
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nected  as  it  is  with  actual  possession  of  a  part  of  the 
premises,  is  of  a  higher  character  than  that  which  fol- 
lows the  legal  titla  It  will  perfect  a  defective  title,  un- 
der the  statutes  of  limitations,  and  raise  a  presumption 
of  grant  when  held  for  sufficient  periods  of  time.  A  con- 
veyance of  land  so  held  by  another  is  void  for  champerty. 
It  is  more  exposed  and  oftener  invaded  than  actual  pos- 
session, and  a  siammary  remedy  is  more  needed  for  its 
protection.  We  think  that  constructive  possession  of 
this  character  is  sufficient  to  enable  a  claimant  so  hold- 
ing  to  maintain  this  action.  Indeed,  we  think  it  was 
specially  contemplated  by  the  general  assembly  when 
creating  this  remedy.  We  have  no  case  expressly  hold- 
ing that  constructive  possession  of  this  character  is  suf- 
ficient to  maintain  actions  of  forcible  and  unlawful  en- 
try and  detainer,  but  recovery  upon  it  was  allowed  in 
those  of  Davidson  v.  Phillips,  9  Yerg.,  93,  30  Am.  Dec., 
393 ;  Hopkins  v.  Galloway,  3  Sneed,  11 ;  Philips  v.  Samp- 
son, 2  Head,  430. 

The  facts  make  out  a  case  of  an  attempt  by  an  adverse 
claimant  of  the  property  to  deprive  the  defendants  in  er- 
ror of  their  possession  through  collusion  with  their  ten- 
ant, which  cannot  be  done.  There  is  no  error  in  the  judg- 
ment of  the  trial  judge  sustaining  the  action. 

Affirmed.. 
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W.  M.  Smabtt  and  P.  K.  Carson  v.  State, 

(Nashville.    December  Term,  1903.) 

• 

1.  A^rOBNSY-OBNBBAIi.    Oath  of,  pro  tempore,  need  not  be 
filed  in  office  of  secretary  of  state. 

The  office  of  attorney-general  pro  tempore,  at  most,  continues  only 
during  the  term  for  which  the  officer  is  appointed,  and  his  dut- 
ies are  confined  to  a  single  county,  and  hence  his  oath  need  not 
he  subscribed  and  filed  in  the  office  of  the  secretary  of  state,  but 
it  is  sufficient  If  it  be  properly  administered  and  a  proper  record 
is  made  in  the  court  making  the  appointment  (Poat, 
pp.  544-545.) 

2.  SAME.    Fro  tempore  is  not  disqualified  by  previous  and  exist- 
ing employment  to  prosecute  a  case. 

The  fact  that  the  attorney-general  pro  tempore,  who  signed  and 
sent  to  the  grand  jury  an  Indictment,  was,  at  the  time  of  his  ap- 
pointment and  the  performance  of  said  act,  the  employed  coun- 
sel of  the  prosecutor  upon  said  Indictment  in  the  same  matter, 
and  to  prosecute  the  same  case,  does  not  disqualify  such  attor- 
ney-general pro  tempore  to  perform  the  duty  of  his  office  in  such 
matter.     (Post,  pp.  545-546.) 

Case  dted  and  approved:  Silver  v.  State,  MS.,  Knoxvllle  Term, 
1902. 

8.  8AMB.  Plea  in  abatement  to  indictment  for  his  presence  and 
action  in  grand  Jury  room  that  is  insufficient. 
A  plea  in  abatement  to  an  indictment  upon  the  ground  that  the 
attorney-general  "went  in  the  grand  Jury  room  and  discussed 
the  case  with  the  grand  jury,  and  was  present  and  advising  and 
influencing  the  grand  jury  during  the  investigation  of  the  case," 
but  which  does  not  negative  a  request  of  the  grand  jury  for  his 
presence,  or  that  the  discussion  and  influence  were  in  the  matr 
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ter  of  glylng  legal  advice,  merely,  and  does  not  allege  that  he 
discussed  the  facts  or  evidence  before  the  grand  Jury,  or  that  he 
was  present  when  the  question  was  taken  upon  the  finding  of 
the  indictment,  Is  insufficient.    {Post,  pp.  545-546.) 

Gode  cited  and  construed:     Sec.  7041  (S.);  sec  5907  (M.  lb  V.); 
sec  5082  (T.  lb  S.  and  1858). 

4.    PLBA  IN  ABATBKBNT.    Bequisites  ot 
No  latitude  can  be  given  to  a  plea  in  abatement    It  must  be  full, 
precise,  definite,  and  clear.    iPost,  p.  546.) 

6.  INDIOTMENT.  For  attempted  abortion  aofficiently  describ- 
ing the  instrument  used. 
An  indictment  for  an  attempted  abortion  describing  the  instru- 
ment used  as  "certain  instrument  or  instruments  suitable  for 
the  purpose  of  producing  an  abortion"  is  sufficient  in  the  descrip- 
tion of  the  instrument  used  with  intent  to  procure  an  abortion. 
(Post,  pp.  546-548.) 

Code  cited  and  construed:     Sec.  6464  (S.);  sec  5372  (M.  it  V.). 

6,  BAICB.  Same.  Not  bad  for  uncertainty  as  to  whether  one  or 
more  instruments  were  used  with  intent  to  procure  abortion. 
Where  an  offense  may  have  .been  committed  by  different  means, 
the  means  may  be  alleged  in  the  same  count  in  the  alternative, 
and  an  indictment  for  an  attempted  abortion  charging  the  em- 
ployment of  "certain  instrument  or  instruments  suitable  for  the 
purpose  of  producing  an  abortion"  is  not  bad  for  uncertainty  as 
to  whether  one  or  more  instruments  were  used.  (Post,  pp. 
546-548.) 

Ck>de  cited  and  construed:     Sec  7084  (S.);  sec  5950  (IL  lb  V.); 
sec  5121  (T.  ft  S.  and  1858). 

7«  SAME.  For  attempted  abortion  by  instruments  must  allege 
the  manner  of  the  use  thereol 
An  indictment  for  an  attempted  abortion  by  the  use  or  employ- 
ment of  any  instrument  or  other  means  with  intent  to  procure 
an  abortion  must  allege  the  way  or  manner  in  which  the  instru- 
ment or  instruments  were  used  and  employed.  (Post,  pp.  646- 
650.) 
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Code  cited  and  construed:     Sec.  6464  (S.);  sec.  5372  (M.  ft  V.). 

Cases  cited  and  approved:  Rhodes  t.  State,  128  Ind.,  189;  Com- 
monwealth y.  Corkln,  136  Mass.,  429;  Cochran  y.  People,  175  111., 
28;  State  y.  McCoy,  52  Ohio  St.,  157. 

8.  PBAOnCE.  Prosecutor  though  a  witness,  may  remain  in 
court  after  the  rule  is  granted,  but  should  be  examined  first. 

The  attorney  for  the  State  has  the  right  to  such  assistance  as  the 
prosecutor  can  give  him  in  the  management  of  the  State's  case, 
and,  upon  his  request,  it  is  not  error  to  permit  the  prosecutor, 
though  a  witness,  to  remain  in  the  courtroom  after  the  rule  has 
been  called  for  and  granted,  but  the  court  should  impose  as  a 
condition  that  the  State,  if  it  desires  to  use  the  prosecutor  as 
a  witness,  should  examine  him  first.    (Post,  pp.  550-551.) 

9.  SAME.  Same.  Examination  of  prosecutor  remaining  in 
court  after  examination  of  other  witnesses  under  the  rule  is 
not  reversible  error,  when. 

The  error  in  the  court's  refusing  to  require  the  prosecutor  to  be 
examined  first  and  allowing  him  to  be  examined  as  a  witness 
subsequent  to  the  examination  of  other  witnesses,  where  the 
rule  is  called  for  and  granted  and  he  is  permitted  to  remain  in 
the  courtroom,  is  not  reyersible  error,  where  the  supreme  court 
can  not  see  that  any  substantial  injury  was  done  to  the  defense. 
{Post,  pp.  550-551.) 

10.  EVIDElf CE.  Of  what  wife  of  a  defendant  did  is  inadmissible, 
when. 

In  a  prosecution  for  an  attempted  abortion,  the  wife  of  one  of 
the  defendants  went  to  the  house  of  the  girl  operated  upon  in- 
troduced to  show  that  the  wife  was  spiriting  the  girl  away, 
where  it  is  not  shown  that  either  of  the  defendants  had  know- 
ledge of  such  yisit,  or  was  connected  with  it,  is  irreleyant  and 
inadmissible,  and  being  of  a  nature  that  would  probably  proye 
harmful  to  the  defense,  its  admission,  oyer  objection  of  defend- 
ant, was  reyersible  error.    (Post,  pp.  551-552.) 
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11.  PBOVnrOE  OF  JUBT.    invaded  by  statement  of  court  as  to 
drawing  inference  from  testimony. 

A  statement  of  the  court  made  in  the  presence  of  the  Jury  during 
a  colloquy  between  the  court  and  counsel  in  respect  to  certain 
testimony  that  such  testimony  "was  competent,  and  from  it  that 
an  Inference  might  be  drawn/'  was  error,  because  such  state- 
ment inraded  the  province  of  the  jury.    {Post,  p.  652.) 

12.  BVIPBNOE.    Of  wife  of  a  defendant  is  admissible  for  another 
defendant  Jointly  indicted  with  her  husband. 

The  wife  is  not  a  competent  witness  in  behalf  of  her  husband  in 
a  criminal  case,  but  she  is  a  competent  witness  for  another  per- 
son jointly  indicted  and  tried  with  her  husband,  and  it  is  error 
to  exclude  her  testimony  as  to  such  other  defendant  although 
the  jury  may  apply  her  testimony  to  her  husband  notwithstand- 
ing proper  instructions  otherwise.     (Post,  pp.  652-553.) 

18.  AOOOKPIJOE.  Woman  upon  whom  an  abortion  is  com- 
mitted or  attempted  is  not;  her  evidence  needs  no  corroborar 
tion. 
Under  our  statute  against  abortion,  or  attempt  to  commit  abor- 
tion, which  does  not  fix  any  crime  upon  the  woman  who  is  the 
subject  thereof,  she  is  the  yictim,  and  is  neither  a  principal  nor 
accomplice,  where  the  act  is  performed,  or  attempted  to  be 
performed  upon  her  by  another,  and  her  testimony  needs  no  cor- 
roboration, but  her  moral  Implication  is  a  proper  question  for 
the  consideration  of  the  jury  in  weighing  her  testimony. 
(Post,  pp.  653-555.) 

Gases  cited  and  approved:  Reglna  v.  Boyers,  1  B.  ft  S.,  811;  Rex 
V.  Hargrove,  5  C.  ft  P.,  170;  People  v.  Commonwealth,  87  Ky., 
487;  Commonwealth  v.  Boynton,  116  Mass.,  343;  Commonwealth 
V.  Brown,  121  Mass.,  69;  Commonwealth  v.  Drake,  124  Mass.,  21; 
Commonwealth  v.  Follansbee,  155  Mass.,  274;  State  v.  Owens,  22 
Minn.,  238;  State  v.  Pearce,  56  Minn.,  226;  State  v.  Hyer,  89  N. 
J.  Law,  598;  People  v.  Meyers,  5  N.  Y.  Cr.  R.,  120;  Dunn  v.  Peo- 
ple, 29  N.  T.,  523;  People  v.  Vedder,  98  N.  Y.,  630;  People  v.  Mc- 
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Qonegal,  136  N.  Y.,  62;  Watson  ▼.  State,  9  Tez.  App.,  237;  Com- 
monwealth ▼.  Wood,  11  Gray,  86;  People  t.  Lohman,  2  Barb., 
216;  People  v.  Meyers,  5  N.  Y.  Cr.  R.,  120;  Hunter  v.  State,  38 
Tex.  Cr.  R.,  61;  Willlngham  v.  State,  33  Tex.,  Cr.  R.,  98;  Peo- 
ple ▼.  Josselyn,  39  Cal.,  393;  Solander  v.  People,  2  Colo.,  48; 
Frazer  y.  People,  54  Barb.,  306;  Miller  y.  State,  37  Tex.  Cr.  R., 
675;  People  y.  Costello,  1  Denlo,  83. 


FROM  COFFEE. 


Appeal  from  the  Circuit  Court  of  Coffee  County.— 
Joseph  C.  Higgins^  Judge. 

Geo.  S.  Kamsby^  A.  B.  Woodard^  W.  V.  Whitson^  M. 
D.  Smallman  and  Geo.  W.  Cboss^  for  Smaett  and  Car- 
son. 

Attoenby-Gbneral  CatbSjj  Lillard  Thompson^  J.  L. 
EWELL^  and  Edwin  L.  Davis^  for  the  State. 


Mb.  Justicb  Neil  delivered  the  opinion  of  the  Court 

The  plaintiffs  in  error  were  indicted  in  the  circuit 
court  of  CoflEee  county  for  the  crime  of  committing  an 
abortion  upon  the  body  of  one  Emma  Emerson,  and  also 
for  giving  medicines  and  using  instruments  for  the  pur- 
pose of  effecting  an  abortion.    The  first  count  was  for 
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committing  an  abortion  by  means  of  medicines^  and  the 
second  count  for  committing  an  abortion  by  the  use  of 
instruments.  They  were  acquitted  upon  both  of  these 
counts.  The  third  count  was  for  giving  or  administer- 
ing medicines  for  the  purpose  of  producing  an  abortion. 
Smartt  was  convicted  upon  this  count,  and  Carson  was 
acquitted  on  it.  The  fourth  count  was  for  using  an  in- 
strument or  instruments  for  the  purpose  of  producing 
an  abortion.  Carson  was  convicted  on  this  count,  and 
Smartt  was  acquitted  on  it. 

The  punishment  of  Smartt  was  fixed  at  eleven  months 
in  the  county  jail,  and  Carson's  at  ten  months,  and  both 
have  appealed  and  assigned  errors. 

1.  The  first  assignment  is  for  striking  out  the  first 
ground  stated  in  the  plea  in  abatement  filed  by  the  plain- 
tiffs in  error.  This  assignment  presented  the  point  that 
J.  L.  Ewell,  the  pro  tempore  attorney-general,  signed 
and  sent  to  the  grand  jury  the  indictments  in  this  case, 
yet  "was  never  in  fact  nor  in  law  such  attorney-general 
pro  tempore  for  the  reason  that  he  never  wrote  out  and 
subscribed  in  writing  the  oath  required  by  law  to  be 
taken  by  him  before  proceeding  to  the  discharge  of  the 
duties  of  the  office,"  and  that  the  oaths,  if  any  were 
taken,  were  not  filed  "in  the  office  of  the  secretary  of  the 
state.'' 

The  office  of  attorney-general  pro  tempore  at  most, 
continues  only  during  the  term  for  which  he  is  appointed 
and  his  duties  are  confined  to  a  single  county ;  hence  we 
are  of  the  opinion  that  the  oath  need  not  be  subscribed 
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and  filed  in  the  office  of  the  secretary  of  state,  and  that 
it  was  sufficiently  administered  in  the  present  case,  and 
a  proper  record  made  thereof  in  the  court  below. 

It  follows  that  the  first  i)oint  in  the  plea  in  abatement 
was  immaterial,  as  addressed  to  the  indictment,  and  the 
trial  judge  committed  no  error  in  striking  it  out. 

2.  The  second  point  made  in  the  plea  in  abatement 
was  that  the  "attorney-general  pro  tempore  at  the  time 
the  indictment  was  drafted  and  submitted  to  the  grand 
jury,  was  the  hired  and  employed  counsel  of  the  prosecu- 
tor, T.  M.  Emerson,  to  prosecute  these  defendants  on 
this  charge,  and  that  he  went  into  the  grand  jury  room 
and  discussed  the  case  with  the  grand  jury,  and  was 
present  and  advising  and  influencing  the  grand  jury  dur- 
ing the  investigation  of  the  case,  and  that  being  the  pri- 
vate and  personal  counsel  of  the  prosecutor,  employed 
by  the  prosecutor  to  prosecute  this  case,  rendered  him 
incompetent  and  not  qualified  to  be  the  attorney-general 
pro  tempore  in  this  case ;"  that  the  State  took  issue  on 
this  plea  that  thereafter,  before  the  trial  of  the  cause  be- 
gan, and  on  motion  of  the  attorney-general,  the  trial 
judge  struck  out  the  said  second  portion  of  the  plea,  to 
which  action  the  plaintiffs  in  error  excepted. 

This  action  of  the  trial  judge  is  made  the  subject  of 
the  second  assigniflent  of  error. 

As  to  the  first  point  in  the  foregoing  contention,  that 
the  attorney-general  pro  tempore  when  appointed,  was 
already  the  employed  counsel  of  the  prosecutor  in  the 

112  Tenn— 35 
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same  matters^  this  was  decided  adversely  to  the  conten- 
tion of  the  plaintiff  in  error  at  the  September  term,  1902 
at  Enoxville,  in  the  case  of  Silver  y.  State,  and  need  not 
now  be  further  considered. 

As  the  second  point,  that  the  attorney-general  "went 
into  the  grand  jury  room  and  discussed  the  case  with  the 
grand  jury,  and  was  present  and  advising  and  influenc- 
ing the  grand  jury  during  the  investigation  of  the  case," 
we  think  must  likewise  be  held  bad.  It  is  provided  in  the 
Code  (Shannon^s)  section  7041  that,  "whenever  required 
by  the  grand  jury,  the  prosecuting  attorney  may  attend 
before  it  for  the  purpose  of  giving  legal  advice  as  to  any 
matters  cognizable  by  them,  but  shall  not  be  present,  nor 
shall  any  other  oflQlcer  or  person,  when  the  question  is 
taken  upon  the  finding  of  the  indictment."  The  plea  in 
abatement  does  not  negative  the  fact  that  the  presence 
of  the  attorney-general  in  the  grand  jury  room  was  at 
the  request  of  the  grand  jury,  or  that  the  discussion  and 
influence  were  in  the  matter  of  giving  legal  advice^ 
merely.  It  does  not  allege  that  he  discussed  the  facts  or 
evidence  before  the  grand  jury,  or  that  he  was  present 
when  the  question  was  taken  upon  the  flnding  of  the  in- 
dictment. No  latitude  can  be  given  to  a  plea  in  abate- 
ment.    It  must  be  full,  precise,  definite,  and  clear. 

The  second  assignment  must  therefc>re  be  overruled. 

3.  The  third  assignment  is  based  on  the  refusal  of 
the  court  to  .sustain  a  motion  to  quash  the  second  and 
fourth  counts  of  the  indictment 

The  motion  stated  these  grounds  as  fellows:    "(1) 
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Because  it  is  uncertain  from  the  face  thereof  whether 
one  or  more  instruments  were  employed  in  the  alleged 
abortion,  or  whether  any  at  all  or  not;  (2)  the  character 
or  kind  of  instrument  is  not  set  out,  and  no  allegation 
that  this  could  not  be  done  on  account  of  lack  of  know- 
ledge of  the  grand  jury;  (3)  the  way  or  manner  in  which 
the  indtrument  or  instruments  were  used  and  employed 
is  in  no  way  alleged/' 

We  need  not  refer  to  the  second  count,  as  the  defend- 
ants were  acquitted  upon  that. 

The  fourth  count  alleges  that  the  defendants  "did  un- 
lawfully, knowingly,  willfully,  maliciously,  and  felon- 
iously use  and  employ  certain  instrument  or  instruments 
suitable  for  the  purpose  of  producing  an  abortion  on 
said  Emma  Emerson,  a  living  womao,  then  and  there 
pregnant  with  child  unborn,  with  intent  to  procure  the 
miscarriage  of  said  Emma  Emerson  by  means  of  the  use 
application,  and  employment  of  said  instrument  or  in- 
struments on  said  Emma  Emerson  and  said  unborn 
child,  the  said  use,  application,  and  employment  of  said 
instrument  or  instruments  not  being  done  with  a  view  to 
preserve  the  life  of  the  mother,  the  said  Emma  Emerson, 
to  the  evil  example  of  all  others  in  like  case  offending, 
contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
State/' 

The  statute  to  which  this  count  is  applicable  reads : 

"Every  person  who  shall  administer  any  substance 
with  intention  to  procure  the  miscarriage  of  a  woman 
then  being  with  child,  or  shall  use  or  employ  any  in- 
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Btrument  or  other  means  with  such  intent^  unless  the 
same  shall  have  been  done  with  a  view  to  preserve  the 
life  of  such  mother,  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  one  nor  more  than  three 
years."    Shannon's  Code,  section  6464. 

It  must  be  observed  that  the  crime  charged  in  this 
fourth  count  is  not  the  producing  of  an  abortion  by  the 
use  of  an  instrument  or  instruments,  but  the  crime 
charged  is  the  use  of  an  "instrument  or  instruments'' 
with  intent  to  procure  an  abortion  on  the  body  of 
Emma  Emerson. 

The  description  given  in  the  indictment  is,  "certain  in 
strument  or  instruments  suitable  for  the  purpose  of  pro- 
ducing an  abortion."  We  think  this  was  a  sufficient 
description. 

As  to  the  point  that  it  was  uncertain  whether  one  or 
more  instruments  were  used,  we  are  of  the  opinion  this 
is  covered  by  our  statute  (Shannon's  Code,  section 
7084),  that,  where  an  offense  may  have  been  committed 
by  different  means,  "the  means  may  be  alleged  in  the 
same  count  in  the  alternativa"  It  is  evident  from  the 
form  of  statement  used  throughout  the  count  that  a  sin- 
gle instrument  was  referred  to,  and  it  is,  of  course,  true 
that  in  a  surgical  operation  many  instruments  may  be 
used. 

We  are  of  the  opinion  that  the  third  iK>int  is  well 
taken ;  that  is,  that  the  count  was  defective  in  falling  to 
allege  the  way  or  manner  in  which  the  instrument  was 
used. 
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In  Cyc.  L.  and  Proc.,  it  is  said : 

^'In  charging  the  commission  of  an  abortion  by  the 
use  of  an  instrument^  it  is  necessary  to  allege  the  manner 
in  which  the  instrument  was  used.''  Volume  1,  p.  178. 
In  a  note  to  the  text,  it  is  said  that  an  indictment  charg- 
ing that  defendant  inserted  an  instrument  into  the  ^^pri- 
vate  parts''  of  a  certain  pregnant  woman  sufficiently  al- 
lied the  manner  of  committing  the  offense.  Also  an 
indictment  charging  defendant  with  having  feloniously 
introduced  an  instrument  into  the  wQmb  of  a  pr^nant 
woman,  with  the  intent  to  produce  a  miscarriage,  was 
sufficient,  although  it  did  not  allege  what  kind  of  a 
wound  it  produced,  or  what  disease  it  caused.  Citing 
Rhodes  v.  State,  128  Ind.,  189,  27  N.  E.,  866,  25  Am.  St. 
Bep.,  429.  It  is  also  said  that  an  indictment  charging 
that  defendant  did  "feloniously,  maliciously,  and  unlaw- 
fully use  a  certain  instrument,  the  name  of  which  in- 
strument is  to  the  jurors  unknown,  which  in- 
strument defendant  in  his  hands  then  and  there  held  and 
had,  by  then  and  there  forcing  and  thrusting  the  instru- 
ment aforesaid  into  the  body  and  womb"  of  a  certain 
woman,  with  intent  thereby  then  and  there  to  cause  and 
procure  the  miscarriage,  sufficiently  alleged  that  the  de- 
fendant unlawfully  used  an  instrument  with  intent  to 
procure  a  miscarriage,  and  it  sufficiently  described  the 
instrument  and  the  manner  in  which  the  defendant  used 
it  Citing  Com.  v.  Corkin,  136  Mass.,  429.  But  where 
an  indictment  charged  in  the  first  count  "that  defend- 
ant did  administer  and  use  on  one  Stella  Roberts  a  cer- 
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tain  instrument/'  and  in  the  same  count  ^^that  defend- 
ant did  use  on  and  administer  to  one  Steila  Roberts  a 
certain  instrument  with  intent  to  procure  her  miscar- 
riage/' it  was  held  that  the  manner  in  which  the  instru- 
ment was  used  was  not  sufficiently  alleged.  Cochran  v. 
People,  175  111.,  28,  51  N.  E.,  845.  See,  also,  State  v. 
McCoy,  52  Ohio  St.,  157,  39  N.  E.,  316 ;  Hughes  on  Crim. 
L.  &  Proc.,  1298. 

The  principle  underlying  the  rule  is  that  there  must 
be  sufficient  facts  alleged  to  reasonably  identify  the  spe- 
cial transaction  upon  which  defendant  is  being  prose- 
cuted, not  only  in  order  that  he  may  know  whereof  he 
is  accused,  and  may  prepare  his  defense,  but  also  that  in 
case  of  a  subsequent  prosecution  it  may  be  made  to  ap- 
pear whether  he  is  prosecuted  twice  concerning  the  same 
matter.  The  mark  of  identification  is  slight,  but  it  is 
substantial ;  and,  in  a  class  of  cases  where  the  allega- 
tions of  the  indictment  are  necessarily  very  general, 
such  a  means  of  marking  the  transaction,  which  the 
case  easily  lends  itself  to,  should  not  be  ignored,  but 
should  be  insisted  upon. 

4.  This  assignment  presents  the  point  that  the  prose- 
cutor, T.  M.  Emerson,  was  allowed  to  remain  in  the 
courtroom  while  other  witnesses  were  examined,  and 
was  subsequently  examined  as  a  witness  in  behalf  of  the 
State,  although  the  rule  had  been  called  for  by  the  par- 
ties and  granted  by  the  court;  that  his  so  remaining  was 
over  the  objection  of  the  plaintiffs  in  error;  and  that 
the  trial  judge  refused  to  enforce^  as  a  condition  of  his 
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remaining,  that,  if  examined  at  all,  he  should  be  first 
put  upon  the  stand. 

The  attorney  for  the  State  has  the  right  to  such  as- 
sistance as  the  prosecutor  can  give  him  in  the  manage- 
ment of  the  State's  case,  and,  upon  his  request,  it  is  not 
error  to  permit  the  prosecutor  to  remain  in  the  court- 
room after  the  rule  has  been  called  for;  but  the  court 
should  impose  as  a  condition  that  the  State,  if  it  desires 
to  use  the  prosecutor  as  a  witness^  should  examine  him 
first.  The  action  of  the  court  in  the  present  case  in  de- 
clining to  pursue  this  course  was  error,  but,  inasmuch 
as  we  cannot  see  that  any  substantial  injury  was  done 
to  the  defense  of  the  plaintiffs  in  error  in  the  court  be- 
low by  such  action,  it  cannot  be  treated  as  reversible 
error  in  the  present  case. 

6.  The  fifth  assignment  has  already  been  substan- 
tially covered  by  the  disposition  of  the  third  assignment, 
and  need  not  be  further  noticed. 

6.  Under  this  assignment  sundry  points  are  grouped, 
the  greater  number  of  which  we  find  to  be  not  well  taken 
and  they  need  not  be  more  specifically  treated.  There 
are,  however,  some  objections  included  under  this  as- 
signment which  are  well  taken. 

The  State  was  permitted,  over  the  objection  of  the 
plaintiffs  in  error,  to  prove  that,  a  short  time  before 
Emma  Emerson  fied  to  Texas,  the  wife  of  Carson  went 
to  the  house  of  Emma  to  see  Emma;  the  evidence  hav- 
ing been  introduced  to  show  that  Mrs.  Carson  was  spir- 
iting the  girl  away,  and  it  not  being  shown  that  either  of 
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the  plaintiffs  in  error  had  knowledge  of  such  visit,  op 
were  connected  with  it.  This  testimony  was  irrelevant, 
and  hence  inadmissible,  and,  being  of  a  nature  that 
would  probably  prove  harmful  to  the  defense  it  waa  re- 
versible error. 

While  the  State  was  attempting  to  prove,  over  the  ob- 
jection of  the  plaintiffs  in  error,  by  the  witness  T.  M. 
Emerson,  the  visit  of  Mrs.  Carson  to  his  house  before  the 
flight  of  Emma  to  Texas,  a  colloquy  occurred  between 
the  court  and  counsel,  in  the  presence  of  the  jury,  in  re- 
spect of  the  testimony  that  had  been  admitted  to  the  ef- 
fect that  Emma  had  started  from  the  house  of  plaintiff 
in  error  Carson  when  she  fled  to  Texas,  and  that  Mrs. 
Carson  had  telephoned  for  the  carriage  to  take  her  to 
the  train ;  and  during  the  colloquy  the  court  said,  refer- 
ring to  this  testimony :  ^^I  said  it  was  competent,  and 
from  it  that  an  inference  might  be  drawn.''  This  was 
error,  because  the  trial  judge,  in  making  the  statement 
BB  to  the  inference,  invaded  the  province  of  the  jury. 

There  are  several  other  points  embraced  in  this  as- 
signment, but  they  are  either  of  minor  importance, 
merely  cumulative  in  respect  of  matters  of  evidence,  or 
were  not  objected  to  during  the  trial,  and  need  not  now 
be  more  particularly  ref^red  to. 

7.  This  assignment  presents  the  point  that  Mra  Car- 
son was  a  competent  witness,  was  offa^  by  the  plain- 
tiffs in  error,  would  have  given  material  testimony  in 
behalf  of  the  plaintiffs  in  error,  and  was  wrongfully  ex- 
cluded by  the  court 
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Mrs.  Carson  was  not  a  competent  witness  in  behalf 
of  her  husband,  but  she  was  competent  for  Smartt,  and 
the  court  committed  error  in  excluding  her  testimony 
as  to  him.  It  is  true  that  it  would  have  been  difficult  to 
prevent  the  jury's  applying  the  evidence  also  in  favor  of 
Carson ;  still  that  fact  should  not  have  deprived  Smartt 
of  evidence  competent  in  his  behalf.  Her  testimony 
should  have  been  permitted  to  go  before  the  jury,  so  far 
as  competent  for  Smartt,  with  proper  instructions  as  to 
its  exclusion  in  respect  of  the  case  of  Carson.  The  State 
cannot,  by  including  two  persons  in  the  same  indict- 
ment deprive  either  of  them  of  testimony  that  would 
otherwise  have  been  competent  as  to  him,  and  force 
either  to  apply  for  a  severence  in  order  to  use  evidence 
avainable  to  him. 

8.  This  assignment  makes  the  point  that  Emma  Em- 
erson was  an  accomplice  in  the  crime,  and  hence  that 
there  could  be  no  conviction  unless  she  should  be  corrob- 
orated as  to  the  complicity  of  the  plaintiffs  in  error  in 
the  crime. 

This  assignment  is  overruled.  Our  statute  upon  the 
subject  of  abortion  does  not  fix  any  crime  upon  the 
woman  who  is  the  subject  of  the  abortion,  or  attempt  at 
abortion.  It  is  directed  against  those  who  perform  the 
abortion  or  attempt  to  perform  it,  upon  her.  She  is  the 
victim,  and  is  neither  principal  nor  accomplice,  under 
the  law,  where  the  act  is  performed,  or  attempted  to  be 
performed,  upon  her  by  another. 

The  weight  of  authority  elsewhere  is  to  the  same  effect 
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Hughes  on  Crim.  Law  &  Prac.  section  1919.  In  1  Am. 
and  Eng.  Ency.  Law  (2d  Ed.),  191,  it  is  said :  "Accord- 
ing to  the  weight  of  authority  both  in  England  and  the 
United  states,  a  pregnant  woman  who  takes  medicine 
or  submits  to  other  means  to  produce  an  abortion  is  not 
an  accomplice,  even  though  she  solicit  the  use  of  the 
means  employed."  Citing  Regina  v.  Bayers,  1  B.  &  S., 
311 ;  Rex  v.  Hargrove,  5  C.  &  P.,  170 ;  People  v.  Qom.,  87 
Ky.,  487,  9  S.  W.,  509,  810 ;  Com.  v.  Boynton,  116  Mass., 
343 ;  Com.  v.  Brown,  121  Mass.,  69 ;  Com.  v.  Drake,  124 
Mass.,  21 ;  Com.  v.  Follanshee,  155  Mass.,  274,  29  N.  E., 
471;  State  v.  Owens,  22  Minn.,  238;  State  v.  Pearce,  56 
Minn.,  226,  57  N.  W.,  652,  1065 ;  State  v.  Hyer,  39  N.  J. 
Law,  598 ;  People  v.  Meyers,  5  N.  Y.  Cr.  R.,  120 ;  Dunn 
V.  People,  29  N.  Y.,  523,  86  Am.  Dec.,  319 ;  People  v. 
Vedder,  98  N.  Y.,  630;  People  v.  McOonegal,  136  N.  Y., 
62,  32  N.  E.,  616 ;  Watswi  v.  State,  9  Tex.  App.,  237. 
And  it  is  held  that,  not  being  an  accomplice,  she  does  not 
need  corroboration  in  her  testimony.  Citing  Com.  v. 
Wood,  11  Gray,  85 ;  Staie  v.  Hyer,  supra ;  People  v. 
Lehman,  2  Barb.,  216 ;  People  v.  Meyers,  5  N.  Y.  Cr.  R, 
120;  Dunn  v.  People,  supra;  Watson  v.  Staie,  supra. 
The  same  propositions  are  supported  in  Cyc.  L.  and  Proc. 
pp.  175, 191,  citing  the  same  authorities,  and  in  addition 
thereto  Hunter  v.  State,  38  Tex.  Cr.  R.,  61,  41  S.  W., 
602,  and  WUlingham  v.  State,  33  Tex.  Cr.  R.,  98,  25  S. 
W.,  424.  In  Ency.  Ev.,  vol.  1.,  p.  61,  it  is  said :  "In  the 
absence  of  a  statute  denouncing  the  attempt  of  a  woman 
to  procure  her  own  miscarriage,  she  is  not  r^arded  as 
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an  accomplice^  even  when  her  consent  is  shown."  Citing 
the  same  authorities  above  referred  to,  and  in  addition 
thereto  People  v.  Joaselyn,  39  Cal.,  393 ;  Bolcmder  v. 
People,  2  Colo.,  48 ;  Fraaer  v.  People,  54  Barb.,  306 ;  Mil- 
ler V.  State,  37  Tex.  Cr.  E.,  575,  40  S.  W.,  313 ;  and  to 
the  point  that  her  evidence  is  sufficient.  People  v.  Cos- 
tello,  1  Denio,  83.  But  her  moral  implication  is  a  proper 
question  for  the  consideration  of  the  jury  in  weighing 
her  testimony.     1  Am.  &  Eng.  Ency.  Law. 

9.  This  assignment  presents  the  point  that  the  venue 
is  not  proven  as  to  the  charge  on  which  Smartt  was  con- 
victed.   The  assignment  must  be  sustained. 

10,  11,  12.  These  assignments  refer  to  the  weight  of 
the  testimony  upon  the  case  stated  in  the  indictment, 
and  will  not  be  considered,  inasmuch  as  the  case  must 
go  back  for  a  new  trial  as  to  Smartt. 

The  result  is  that,  on  the  grounds  stated  in  our  discus- 
sion of  the  third  assignment  the  indictment  must  be 
quashed  as  to  Carson,  and  on  the  other  ground  stated 
the  judgment  of  the  circuit  court  must  be  reversed  as 
to  Smartt,  and  the  cause  remanded  for  a  new  trial. 
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Charles  Waddle  v.  State. 
{Nashville.    December  Term,  1903.) 

1.  VSBDIOT.  Not  stating  whether  it  is  murder  in  the  first  or 
second  degree  im  a  nnllity. 
The  Jury  is  required  in  their  verdict  of  guilty  under  an  indict- 
ment for  murder  to  ascertain  whether  it  is  murder  in  the  first 
or  second  degree,  and  in  such  case  a  verdict  of  guilty  as  charged 
in  the  indictment,  or  a  verdict  of  guilty  as  charged  in  the  indict- 
ment, with  mitigating  circumstances,  is  an  absolute  nullity. 
(Po8t,  pp.  658-661.) 

Code  cited  and  construed:  Sec.  6441  (S.);  sec.  5351  (M.  ft  V.); 
sec.  4600  (T.  ft  S.  and  1868). 

Acts  cited  and  construed:     1829,  ch.  23,  sec.  3. 

Cases  cited  and  approved:  Klrby  v.  State,  7  Ter.,  269;  McPherson 
V.  State,  9  Ter.,  280;  Charleston  v.  State,  MS.,  1892. 

8.  8AMB.  Same.  Oourt's  acceptance  of  noil  verdict  and  dis- 
charge of  Jury  operates  as  a  mistrial^  and  not  as  a  discharge  of 
prisoner. 
The  court's  acceptance  of  such  null  and  invalid  verdict,  and  its 
discharge  of  the  jury  does  not  operate  to  discharge  the  prisoner, 
but  only  operates  as  a  mistrial  of  the  case,  and  the  case  stands 
for  a  new  trial.    {Post,  pp.  562-663.) 

Cases  cited  and  approved:  Kirby  v.  State,  7  Yer.,  269;  Murphy  v. 
State,  7  Cold.,  524;  State  v.  Ragsdale,  10  Lea,  671;  Mayfleld  v. 
State,  101  Tenn.,  673;  Fitts  v.  State,  102  Tenn.,  141;  Charleston 
V.  State,  MS.,  1892. 

8.    8A1CB.    Same.    Same,    Beason    for  rule    is  prisoner's   pre- 
sumed consent  and  waiver  by  failure  to  object. 
The  reason  for  the  rule  in  the  foregoing  headnote  is  that  the  ac- 
cused has  the  right  to  have  the  verdict  cured  before  the  jury  is 
discharged,  and  for  failure  to  interpose  any  objection  either  to 
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the  verdict  or  to  the  discharge  of  the  jury,  the  law  infers  that 
he  oonsented  thereto  and  thereby  waived  his  objection  to  being 
again  put  upon  trial  as  in  case  of  a  mistrial.  (Post,  pp.  662- 
663.) 

Case  cited  and  approved:    Murphy  v.  State,  7  Cold.,  624. 

4.    SAKB.    May  be  amended  by  Jury,  when. 

A  jury  may  amend  or  change  their  verdict  at  any  time  before  they 
have  been  discharged,  and,  if  they  bring  in  an  informal  or  in- 
sufficient verdict,  the  court  may  send  them  back  to  the  jury 
room  with  instructions  to  amend  it  and  put  in  proper  form. 
(Post,  pp.  661-662.) 

Case  cited  and  approved:    George  v.  Belk,  101  Tenn.,  626. 


FROM  LINCOLN. 


Appeal  from  the  Circuit  Court  of  Lincoln  County. — 
Floyd  Estill^  Judga 

J.  H.  BUENAM,  K.  T.  M'cCONNico,  and  T.  G.  Kit- 
tbell^  for  Waddle. 

Attornby-Oenbral  Cates,  J.  H.  Pussell^  and  Sam 
0.  TiGBBT^  for  State. 


Kb.  Justice  McAlisteb  delivered  the  opinion  of  the 
Court 

At  the  June  term,  1902,  of  the  circuit  court  of  Lincoln 
county  the  plaintiff  in  error  was  indicted  for  the  murder 
of  Pleas  Nevila    The  defendant  interposed  a  plea  of  not 
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guilty.  The  case  was  tried  at  the  ensuing  term  of  the 
court,  but,  the  jury  having  failed  to  agree,  a  mistrial  was 
entered.  The  plaintiff  in  error  waa  again  placed  on 
trial  at  the  February  term,  1903,  when  the  jury  returned 
in  writing  the  following  verdict : 

"We,  the  jury  in  the  case  of  State  of  Tennessee  v. 
Charles  Waddle,  alias  Charles  H.  Waddle,  beg  to  report 
that  we  find  him  guilty  as  charged  in  the  indictment, 
with  mitigating  circumstances.'' 

This  written  verdict  was  received  by  the  court,  and 
the  jury  thereupon  discharged.  The  plaintiff  in  error 
then  moved  for  a  new  trial  and  in  arrest  of  judgment. 

On  the  hearing  of  this  motion  at  ^  subsequent  day  of 
the  term  counsel  for  the  plaintiff  in  error  moved  to 
amend  or  correct  the  record  in  order  that  it  might  show 
that  the  jury  was  discharged  on  the  rendition  of  its  ver- 
dict, which  motion,  upon  consideration  of  the  court,  was 
allowed. 

Counsel  thereupon  withdrew  his  motion  for  a  new 
trial,  and  moved  that  the  prisoner  be  discharged  from 
further  custody  upon  the  ground  that  the  verdict  of  the 
jury  was  a  nullity,  and  that  no  judgment  could  be  pro- 
nounced thereon,  and  further,  that  the  jury  was  dis- 
charged without  the  consent  of  the  prisoner,  and  with- 
out any  necessity  tlierefor,  which  motion  wasby  the  court 
overruled,  and  defendant  excepted  to  the  action  of  the 
court  Counsel  for  defendant  then  renewed  the  motion 
for  a  new  trial,  and  offered  in  support  thereof  the  affi- 
davit of  one  of  the  jurors ;  but  the  court  overruled  the 
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motion,  wherenpon  the  prisoner  appealed,  and  has  as- 
signed errors.  . 

The  cardinal  inquiry  presented  on  the  record  is 
whether  the  written  verdict  of  the  jury,  finding  defend- 
ant guilty  as  charged  in  the  indictment,  with  mitigat- 
ing circumstances,  was  such  a  legal  deliverance  as  au- 
thorized the  court  to  pronounce  against  the  defendant 
a  judgment  of  murder  in  the  first  d^ree  and  a  sentence 
of  life  imprisonment. 

We  are  constrained  to  hold  that  the  written  verdict 
of  the  jury  was  an  absolute  nullity.  Section  6441,  Shan- 
non's Code,  provides  as  follows : 

"The  jury  before  whom  the  offender  is  tried  shall  as- 
certain in  their  verdict  whether  it  is  murder  in  the  first 
or  second  degree;  and  if  the  accused  confess  his  guilt, 
the  court  shall  proceed  to  determine  the  degree  of  crime 
by  the  verdict  of  a  jury,  upon  the  examination  of  testi- 
mony and  give  sentence  accordingly." 

It  will  be  observed  that  in  the  written  verdict  returned 
by  the  jury  there  is  no  express  finding  of  the  degree 
of  felonious  homicide  whereof  the  prisoner  is  found 
guilty,  and  in  this  respect  the  verdict  is  in  contraven- 
tion of  the  express  provision  of  the  statute. 

It  is  insisted,  however,  on  behalf  of  the  State,  that  the 
phrase,  "with  mitigating  circumstances,"  found  in  the 
verdict,  sufficiently  indicates  that  the  prisoner  was  ad- 
judged guilty  of  murder  in  the  first  d^ree,  since  such 
qualification  could  only  relate  to  that  offense,  and 
would  be  meaningless  as  applied  to  any  other  d^ree  of 
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felonious  homicide  embraced  in  the  indictment.  But 
in  the  face  of  the  positive  mandates  of  the  statute  there 
is  no  room  for  intendment  or  legal  implication,  for  it 
imperatively  requires  that  the  jury  shall  ascertain  in 
their  verdict  whether  it  is  murder  in  the  first  or  second 
degree. 

This  question  is  not  of  first  impression  in  this  State. 
In  Kirby  v.  The  State,  7  Yerg.,  259,  it  appeared  that  de- 
fendant was  convicted  under  a  common-law  indictment 
for  murder,  with  the  exception  that  the  murder  charged 
against  the  defendant  was  allied  to  be  murder  in  the 
first  degree.  The  jury  returned  a  verdict  "that  defend- 
ant, Kirby,  was  guilty  in  majuner  and  form  as  charged 
in  the  indictment  The  court  pronounced  sentence  of 
death  upon  the  finding  of  the  jury.  This  court,  in  deal- 
ing with  the  question  presented,  held  that  the  court  er- 
red in  rendering  judgment  of  death  ui>on  this  finding  of 
the  jury,  for  the  reason  the  jury  did  not  find  what  de- 
gree of  murder  the  defendant  was  guilty  of.  Said  the 
court  as  follows : 

"The  Act  of  1829,  c.  23,  section  3,  enacting  the  peni- 
tentiary code,  expressly  requires  that  the  jury,  when 
they  find  a  party  guiliy  of  murder,  shall  ascertain  in 
their  verdict  whether  it  be  murder  of  the  first  or  second 
degree.  It  is  further  provided  that,  if  a  party  confess 
his  guilt,  the  court  shall,  by  impaneling  a  jury  and  the 
examination  of  testimony,  .determine  the  degree  of  the 
crima  This,  therefore,  cannot  be  dispensed  with,  and 
the  court  has  no  power  to  proceed  to  judgment  unless 
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the  d^ree  of  the  criin(&  be  aBcertained  by  the  verdict  of 
the  jury.'' 

In  McPherson  y.  The  State,  9  Yerg.,  280,  it  appeared 
that  defendant  was  indicted  for  the  murder  of  his  wife 
in  the  circuit  court  of  Carroll  county.  He  was  convicted, 
and  sentenced  to  be  hung.  It  appeared  that  the  verdict 
of  the  jury  was  returned  in  general  terms — that  the  pris- 
oner is  guilty  in  manner  and  form  as  charged  in  the  bill 
of  indictment — without  specifying  that  he  was  guilty  of 
murder  in  the  first  or  second  degree.  It  was  held  that 
the  verdict  of  the  jury  was  in  contravention  of  the  stat- 
ute. The  judgment  was  reversed  and  the  prisoner  was 
remanded  for  a  new  trial. 

In  Henry  Charleston  v.  The  8tate.yM8.  opinion,  Lur- 
ton,  J.,  December  term,  1892,  it  appeared  that  the  pris- 
ons was  indicted  for  murder  in  tiie  first  d^ree  for  the 
unlawful  killing  of  one  Sam  Pennington,  colored.  The 
jury  returned  a  verdict  in  language  precisely  similar  to 
the  language  of  tjie  jury  with  which  we  are  now  dealing, 
viz. :  "We  find  the  defendant  guilty  as  charged  in  the 
indictment,  with  mitigating  circumstances." 

This  court  held  that  the  general  verdict  was  bad,  and 
that  no  judgment  could  be  pronounced  thereon. 

It  was  within  the  power  of  thje  trial  judge  to  direct 
the  jury  to  amend  this  verdict  so  as  to  conform  to  the 
statute.  As  said  by  this  court  in  George  v.  Belk,  101 
Tenn.,  625,  49  S.  W.,  748 : 

"The  authorities  are  numerous  to  the  effect  that  a 
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jury  may  amend  or  change  their  verdict  at  any  time  be- 
fore they  have  been  discharged,  or,  if  they  bring  in  an 
informal  or  insufficient  verdict,  the  court  may  send  them 
back  to  the  jury  room  with  instructions  to  amend  it  and 
put  it  in  proper  form." 

It  is  insisted,  however,  that  the  courii  having  received 
this  verdict  and  discharged  the  jury,  the  prisoner  can- 
not be  further  held  in  custody,  and  must  be  discharged. 
But,  as  held  in  Charleston  v.  The  State,  supra,  the  ef- 
fect of  such  a  verdict  is  not  to  discharge  the  prisoner, 
but  it  only  operates  as  a  mistrial  of  the  case. 

This  point  was  further  ruled  in  Murphy  v.  The  State, 
7  Cold.,  524 ;  The  State  v.  Ragadale,  10  Lea,  671 ;  May- 
field  V.  The  State,  101  Tenn.,  673,  49  S.  W.,  742;  Fitta  v. 
The  State,  102  Tenn.,  141,  50  S,  W.,  756. 

The  reason  assigned  in  the  cases  for  this  rule  is  that 
the  accused  had  the  right  to  have  the  verdict  cured  be- 
fore the  jury  was  discharged.  He,  however,  failed  at 
the  time  to  interpose  any  objection  either  to  the  verdict 
or  to  the  discharge  of  the  jury ;  and  in  such  case  the  law 
infers  that  he  consented  thereto  and  thereby  waived  his 
objection  to  being  again  put  upon  trial  as  in  case  of  a 
mistrial.  Murphy  v.  The  State,  supra,  citing  1  Bishop 
on  Oriminal  Procedure,  section  842 ;  1  Bishop  on  Crimi- 
nal Law,  section  844. 

In  Fitts  V.  The  State,  102  Tenn.,  141,  50  S.  W.,  756,  it 
was  held  that : 

'^A  verdict  fixing  a  punishment  in  excess  of  the  maxi- 
mum prescribed  by  the  statute,  and  for  that  reason  art 
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aside  as  a  nullity,  cannot  be  successfully  interposed  to 
prevent  another  trial  and  further  prosecution  of  the 
case." 

In  all  of  the  reported  cases,  beginning  with  Kirby  v. 
The  State,  supra,  it  appears  that  the  result  of  the  accep- 
tance by  the  court  of  an  invalid  verdict  was  not  to  dis- 
charge the  prisoner,  but  to  remand  the  case  for  a  new 
trial. 

It  appears  from  the  record  in  this  case  that  when  the 
written  verdict  herein  was  returned  the  jury  was  polled, 
and  each  member  thereof  affirmed  his  assent  to  the  ver- 
dict. Neither  the  prisoner  nor  his  counsel  sought  to 
have  the  verdict  corrected  nor  objected  to  the  discharge 
of  the  jury  which  was  ordered  by  the  court,  so  that,  un- 
der the  rule  announced  in  the  cases  already  cited,  the 
judgment  herein  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 
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F.  A.  Maybebbt  V.  The  Ltlly  Mill  Company. 
{Nashville.    December  Term,  1903.) 

1.  SALES.    Of  personal  property  are  complete,  and  title  Tests  in 
purchaser,  when.    Intention  of  parties  controls. 

While,  ordinarily,  anything  remains  to  be  done  by  the  seller  or 
purchaser,  as  where  delivery  is  not  made  as  contracted  for,  or 
the  property  sold  is  not  set  aside  from  other  property  of  like 
character,  or  where  measurement  is  necessary  to  ascertain  the 
purchase  price,  the  contract  is  incomplete  and  executory,  and 
the  title  remains  in  the  seller;  but  the  intention  of  the  parties, 
as  expressed  by  the  terms  of  the  contract,  or  implied  from  sur- 
rounding circumstances,  is  always  controlling,  and  sales  may  be 
completed  without  delivery  and  ascertainment  of  the  quantity 
sold,  or  of  the  exact  consideration  to  be  paid.    (Post,  p,  568.) 

Gases  cited  and  approved:  Bond  v.  Greenwald,  4  Heisk.,  453,  460; 
Barker  v.  Freeland,  91  Tenn.,  112;  Fitzpatrick  v.  Fain,  3  Cold., 
19;  Bush  Y.  Barfleld,  1  Cold.,  92;  Riddle  v.  Yamum,  20  Pickering 
(Mass.),  280. 

2.  SAMB.    Same.    Case  in  Judgment  of  a  complete  sale. 
Where  there  was  a  sale  and  purchase  of  a  specified  quantity  of  com 

to  be  shelled,  sacked,  and  stored  by  the  seller,  and  to  be  deflv- 
ered  at  the  purchaser's  mill  when  ordered,  where  it  was  to  be 
weighed  and  paid  for  at  a  specified  price,  which  com  was 
promptly  shelled,  sacked  and  stored,  and  delivery  tendered  then, 
and  again  in  about  three  months,  when,  on  both  occasions,  the 
purchaser  requested  the  seller  to  hold  the  com  for  him  a  while 
longer,  and  made  some  small  pajrments  on  the  purchase  price; 
and  after  another  month  the  seller  again  tendered  delivery, 
when  the  purchaser  repudiated  the  contract,  and  refused  to  ac- 
cept the  corn  at  any  time,  the  contract  first  made  was  executory^ 
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but  under  the  sabsequent  understanding  and  agreement  of  the 
parties  it  became  complete  and  executed,  notwithstanding  the 
corn  had  not  been  weighed,  delivered  or  paid  for.  (Post,  pp. 
566-569.) 

8.  8AHB.  Same.  Same.  Seller  holding  possession  may  use  or 
•ell  the  property,  andr  sue  for  damages  when  contract  is 
breached.  Measure  of  damages. 
Though  the  sale,  as  shown  in  the  foregoing  headnote,  was  com- 
plete, and  the  com  was  the  property  of  the  purchaser,  subject 
to  the  right  of  the  seller  to  require  payment  upon  delivery,  still 
the  seller,  after  tendering  delivery,  as  showing  in  the  forego- 
ing headnote,  may  use  the  com,  ot  dispose  of  it  by  sale  with- 
out notice  to  the  purchaser,  and  sue  for  and  recover  the  differ- 
ence between  the  market  value  and  the  contract  price.  {Post, 
p.  569.) 

4.  SAMB.  Same.  Same.  Same.  Rights  and  remedies  of  seller 
holding  possession  in  executory  and  executed  sales  when  con- 
tract is  breached  by  purchaser. 
The  rights  and  remedies  of  vendors  of  personal  property  for  en- 
forcing payment  of  the  purchase  price,  is  the  same  in  executory 
and  executed  contracts,  where  he  holds  possession  of  the  prop- 
erty, though  title  be  vested  in  the  purchaser;  and  where  the  pur^ 
chaser  refuses  to  complete  the  sale  by  accepting  delivery  and 
making  payment,  the  vendor  has  three  methods  of  indemnifying 
himself  against  loss,  namely:  (1)  He  may  store  or  retain  the 
property  of  the  vendee,  and  sue  for  the  entire  purchase  price; 
(2)  he  may  sell  the  property  upon  notice  to  the  vendee,  and  re- 
cover the  difference  between  the  price  obtained  on  such  resale, 
after  the  payment  of  expenses,  and  the  contract  price,  and,  (3) 
he  may  keep  the  property  as  his  own,  and  recover  the  difference, 
between  the  market  value  at  the  time  and  place  of  delivery,  and 
the  contract  price.    (Post,  pp.  569-571.) 

Cases  cited  and  approved:  Cole  v.  Zucarello,  104  Tenn.,  65,  66; 
Dustan  v.  Mc Andrew,  44  N.  Y.,  72,  78;  Moore  v.  Potter,  155  N. 
T.,  481;  Ackerman  v.  Reubens,  167  N.  Y.,  405. 
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Case  cited  and  oyemiled:     McClure  &  Grozier  y.  WUllama,  6 
8need  718. 


FROM  WILLIAMSON. 


Appeal  from  the  Chancery    Court    of    Williamson 
County. — ^JoHN  Allison,  Chancellor. 

Heabn  &  McCoBKLE,  foF  Complainant. 

J.  H.  Henderson,  for  defendant 


Me,  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Complainant  brought  this  bill  against  the  defendant 
to  recover  for  its  breach  of  contract,  made  with  him 
March  1,  189S,  for  the  purchase  of  eight  hundred  bar- 
rels of  com  at  |2.50  per  barrel,  then  on  his  farm  three 
miles  from  Franklin,  where  the  mill  of  the  defendant 
was  situated. 

Complainant  contracted  to  shell,  sack,  and  store  the 
corn,  and  make  delivery  at  defendant's  mill  when  or- 
dered, where  it  was  to  be  weighed  and  paid  for. 

The  corn  was  promptly  shelled,  sax;ked,  and  stored, 
and  delivery  tendered,  then,  and  again  in  the  following 
Juna    On  both  occaaions  the  defendant  requested  com- 
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plainant  to  hold  the  com  for  it  a  while  longer^  making, 
in  the  meantime^  some  small  payments  upon  the  pur- 
chajse  prica 

About  the  middle  of  July,  complainant  again  offered 
to  make  delivery,  when  the  defendant  repudiated  thQ 
contract,  and  refused  to  accept  the  com  at  any  time. 

After  this  complainant  fed  a  portion  of  the  corn  to 
his  stock,  and  later,  without  notice  to  thfe  defendant,  sold 
the  remainder,  at  |1.50  per  barrel,  and  brought  this  suit 
to  recover  the  difference  between  its  value  at  the  time  of 
the  breach  of  the  contract,  in  July,  and  the  contract 
prica 

The  contention  of  the  defendant  is  that  the  contract 
between  the  parties,  while,  executory  in  the  beginning, 
became  absolute  and  executed  when  the  corn  was  shel- 
led, sacked,  set  apart  and  delivery  at  the  mill  tendered, 
and  complainant  not  having  stored  the  corn  for  its  use, 
or  sold  it  after  notice,  upon  its  account,  but  converted 
and  disposed  of  it  to  his  own  use^  must  be  held  to  have 
acquiesced  in  the  repudiation  of  the  purchase,  and 
waived  his  action  against  it  for  damages,  to  sus^tain 
which  the  case  of  McClure  <&  Crazier  v.  Williams,  5 
Sneed,  718,  is  relied  upon. 

While  the  complainant  insists  that  the  contract  was 
merely  executory  and  that  he  had  a  right  to  use  or  dis- 
pose of  the  corn  as  he  desired,  without  notice,  and  hold 
the  defendant  for  the  difference  between  the  contract 
and  the  market  price  at  the  time  the  contract  was  re- 
pudiated. 
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We  are  of  the  opinion  that  the  contract  when  first 
made  was  executory,  but  that  under  the  subsequent  un- 
derstanding and  agreement  of  the  parties  it  became 
complete  and  executed,  notwithstanding  the  com  had 
not  been  weighed,  delivered,  or  paid  for.  It  is  true  that 
ordinarily  when  anything  remains  to  be  done  by  the  sel- 
ler or  purchaser,  as  where  delivery  as  contracted  for  is 
not  made,  or  the  property  sold  is  not  set  apart  from  other 
property  of  like  character,  or  where  measurement  is  nec- 
essary to  ascertain  the  purchase  price,  the  contract  is 
incomplete  and  executory,  and  the  title  remains  in  the 
former ;  but  the  intention  of  the  parties  as  expressed  by 
the  terms  of  contract,  or  implied  from  the  surrounding 
circumstances,  is  always  controlling,  and  sales  may  be 
completed  without  delivery,  ascertainment  of  the  quan- 
tity sold,  or  of  the  exact  consideration  to  be  paid.  Bond 
V.  Oreenwald,  4  Ileisk.,  453,  460 ;  Barker  v.  Freeland,  91 
Tenn.,  112 ;  Fitzpatrick  v.  Fain,  3  Cold.,  19 ;  Bu^h  v. 
Bar  field,  1  Cold.,  92 ;  Riddle  v.  Vamum,  20  Pickering 
(Mass.),  280;  Benjamin  on  Sales  (6  Ed.),  308,  350,  368. 

The  complainant  had  shelled  the  com,  put  it  into  the 
defendant's  sacks,  stored  it  separate  and  apart  from  his 
other  property,  and  tendered  delivery  at  the  proper 
time.  The  defendant  acquiesced  in  all  that  had  been 
done  and  requested  complainant  to  continue  to  store  the 
corn  for  its  benefit,  until  it  could  conveniently  make 
room  for  it,  and  paid  part  of  the  purchase  price.  It  is 
certain  from  these  facts  that  the  parties  considered  the 
sale  complete,  and  it  was,  and  the  corn  was  the  property 
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of  the  defendant  subject  to  the  right  of  complainant  to 
require  payment  upon  delivery.  All  of  the  elements  of 
an  executed  sale  were  present 

We  cannot^  however,  concur  with  defendant's  insis- 
tence that  the  complainant,  by  disposing  of  the  com 
without  notice  to  it,  consented  to  a  rescission  of  the  sale, 
and  waived  his  action  for  damages  resulting  from  its  re- 
fusal to  accept  delivery  and  make  payment  at  the  con- 
tract price. 

There  is  no  difference  in  the  rights  and  remedies  of 
vendors  of  personal  property  in  enforcing  payment  of 
purchase  money,  in  executory  contracts  and  in  contracts 
executed,  when  possession  of  the  property  sold  is  un- 
changed. They  (the  vendors)  in  both  cases  have  what 
is  generally  called  a  common-law  lien,  but  which  is  in 
fact  a  higher  and  more  effecient  right  than  a  mere  lien^ 
upon  the  property  sold,  so  long  as  they  retain  possession, 
to  secure  and  enforce  payment  of  the  purchase  money, 
which  cannot  be  destroyed  save  by  compliance  with  the 
terms  of  the  sale.  Their  rights  in  both  cases  grow  out 
of  their  possession  of  the  thing  sold,  and  are  not  affected 
by  the  vestiture  of  that  titla  These  rights  are  well  set- 
tled. Where  the  vendee  refuses  to  complete  the  sale  by 
accepting  delivery  and  making  payment  the  vendor  has 
the  choice  of  three  methods  to  indemnify  himself  against 
loss: 

He  may  store  or  retain  the  property  of  the  vendee  and 
sue  him  for  the  entire  purchase  or  contract  price. 

He  may  sell  the  property  upon  notice  to  the  vendee 
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and  recover  the  difference  between  the  price  obtained 
on  such  resale  and  the  contract  price  • 

He  may  keep  the  property  as  his  own,  and  recover  the 
difference  between  the  market  value  at  the  time  and 
place  of  delivery  and  the  contract  price.  Cole  v.  Zu- 
carello,  104  Tenn.,  65,  66 ;  Dustan  v.  McAndrew,  44  N. 
Y.,  72-78 ;  Moore  v.  Potter,  155  N.  Y.,  481 ;  Ackerman  v. 
Reu])en8, 167  N.  Y.,  405 ;  2  Schouler's  Per.  Prop.,  seca 
546-549 ;  2  Sedgwick  on  Damages,  sec.  753 ;  24  Am.  & 
Eng.  Ency.  of  Law  (2  Ed.),  seca  1113, 1118, 1139. 

The  case  of  McClure  d  Crozier  v.  Williams,  5  Sneed, 

718,  supra,  although  not  referred  to  in  Cole  v.  Zii- 

• 

carello,  104  Tenn.,  46,  supra,  is  overruled  by  that  case. 

The  law  allows  the  vendor  to  retain  possession  of  the 
property  and  subject  it  by  these  cheap  and  expeditious 
methods  to  the  payment,  in  part,  of  his  claim  against 
the  vendee  who  has  breached  his  contract,  to  obviate  the 
risk  of  insolvency  of  the  vendee^  and,  as  far  as  possible, 
the  delays  and  expense  incident  to  litigation. 

The  measure  of  damages,  in  the  event  the  property  is 
retained  for  the  vendee,  is  the  contract  price;  if  it  is 
sold  upon  notice  at  public  sale  it  is  the  difference  in 
what  it  brings  at  such  sale  and  the  contract  price,  after 
payment  of  expenses ;  and  if  sold  at  private  sale,  or  used 
by  the  vendor,  it  is  the  difference  in  its  market  value 
and  the  contract  price.  The  only  difference  between 
a  public  sale  of  the  property  and  a  private  sale  or  use 
of  it,  is  that  in  the  latter  the  burden  is  upon  the  vendor 
to  prove  that  he  has  accounted  for  the  market  value 
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when  sold  or  used.  A  fair  public  sale  is  competent,  and 
ordinarily  satisfactory,  evidence  of  the  value  of  the 
thing  sold. 

There  is  no  error  in  the  decree  of  the  court  of  chan- 
cery appeals  allowing  the  complainant  to  recover  for 
the  difference  between  the  contract  price  of  the  corn  sold 
and  its  market  value  at  the  time  he  used  and  sold  it 
upon  his  own  account,  less  the  small  payments  made, 
and  it  is  affirmed  with  costs. 
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,  Sykes  v.  Statb. 

112    672 
fll?      «1 

~  (Nashville.    December  Term,  1903.) 

1.  OBIMINAIi  LAW.    General  mle  as  to  evidence  of  other  of- 
fenaes. 

The  general  rule  is  that  evidence  of  ofTenses  other  than  that  for 
which  the  defendant  is  on  trial  cannot  be  introduced.  {Po^t^ 
p.  576.) 

Case  cited  and  approved:    Kinchelow  v.  State,  5  Hum.,  10. 

2.  8AMB.    Same.    WeU-eetablished  exceptions  to  the  role. 

But  where  it  becomes  necessary  to  inquire  into  the  relations  be- 
tween the  defendant  and  another  person,  or  evidence  of  other 
acts  between  the  defendant  and  another  party  will  reflect  any 
light  upon  the  particular  crime  for  which  the  defendant  is  in- 
dicted, or  where  it  is  necessary  to  prove  guilty  knowledge  on 
the  part  of  the  defendant  or  his  intent,  evidence  of  other  acts 
or  offenses  committed  by  him  both  prior  and  subsequent  to  the 
act  charged  in  the  indictment  is  competent  in  corroboration  or 
explanation  of  the  act  in  question,  or  for  the  purpose  of  showing 
the  relation,  mutual  disposition  of  the  parties  or  guilty  know- 
ledge on  the  part  of  the  defendant    {Post,  pp.  676-581.) 

Cases  died  and  approved:  Peek  r.  State,  2  Hum.  78;  Williams  v. 
State,  8  Hum.,  685;  Britt  v.  State.  9  Hum.,  31;  Defrese  v.  State, 
3  Heisk.,  63;  Cole  v.  State,  6  Bazt,  239;  Dobson  v.  State,  6  Lea» 
273,  Mynatt  v.  State,  8  Lea,  47;  Murphy  v.  State,  9  Lea,  377; 
Links  V.  State,  13  Lea,  710,  711;  Foute  v.  State,  16  Lea,  719; 
Rafterty  v.  State,  91  Tenn.,  655,  664,  665. 

Case  cited,  approved  and  distinguished:  Holt  v.  State,  107 
Tenn.,  639. 
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8.  8AHB.  Same.  Bvidenceof  other  similar  acta  competent  in 
prosecution  lor  violation  of  the  age  of  consent  law.  Oase  in 
Judgment. 
Plaintiff  in  error  was  indicted  for  violating  the  age  of  consent 
law,  in  that  he  had  carnal  knowledge  of  a  young  girl  over  the 
age  of  twelve  and  under  the  age  of  eighteen  years.  There  were 
several  acts  of  intercourse  proven  extending  over  a  period  of 
three  years.  The  State  elected  to  ask  for  a  conviction  upon  one 
of  the  intermediate  acts.  Error  assigned  to  the  admission  of  the 
prior  and  subsequent  acts,  and  to  the  charge  of  the  court  in  in- 
structing the  jury  that  such  testimony  was  competent  only  for 
the  purpose  of  shedding  light  upon  the  inquiry  as  to  whether  in- 
tercourse was  had  at  the  time  upon  which  the  State  elected  to 
try. 
Held:  Under  the  limitations  properly  stated  in  the  charge,  the 
evidence  was  competent 


FROM  SMITH. 


Appeal  in  error  from  the  Circuit  Court  of  Smith 
County. — CoBDELL  Hull,  Judge. 

Statement  by  Mb.  Justice  Neil  : 

The  plaintiff  in  error  was  indicted  in  the  circuit  court 
of  Smith  county  for  violating  the  age  of  consent  law,  in 
that  he  had  carnal  knowledge  of  one  Ethel  Willis  a 
young  girl  over  the  age  of  12  and  under  the  age  of  18 
years.  The  testimony  introduced  in  the  trial  court 
tended  to  show  that  Ethel  Willis  was  about  15  years  old 
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when  the  first  ax!t  of  intercourse  took  place,  and  was  be- 
tween 17  and  18  when  the  last  act  occurred,  and  that 
there  were  several  intermediate  acts.  The  State  se- 
lected one  of  these  intermediate  acts  upon  which  to  ask 
a  conviction. 

The  plaintiff  in  error  was  convicted,  and  sentenced 
to  three  years'  confinement  in  the  State  penitentiary. 
From  this  judgment  he  appealed,  and  has  assigned  er- 
rora 

The  chief  error  assigned  is  that  in  the  court  below, 
over  the  objection  of  the  plaintiff  in  error,  the  attorney 
for  the  State  was  permitted  to  introduce  testimony  tend- 
ing to  show  other  acts  of  intercourse  between  the  plain- 
tiff in  error  and  Ethel  Willis,  besides  the  one  upon  which 
the  State  had  elected  to  ask  a  conviction ;  such  other  acts 
occurring  both  prior  and  subsequent  to  the  selected  act. 
The  plaintiff  in  error  objected  on  the  ground  that  each 
act  of  intercourse  was  a  separate  and  distinct  offense. 
The  State  replied  that  the  testimony  objected  to  was  of- 
fered only  for  the  purpose  of  shedding  light  upon  the  al- 
leged act  for  which  conviction  would  be  sought.  The 
court  overruled  the  objection,  but  instructed  the  jury 
at  the  time  that  the  testimony  was  competent  only  for 
the  purpose  of  shedding  light  on  the  question  whether 
the  plaintiff  in  error  had  carnal  knowledge  of  Ethel  Wil- 
lis on  the  occasion  relied  on. 

Subsequently,  in  his  charge^  he  gave  the  following  in- 
struction upon  the  same  subject : 

<<In  determining  the  question  as  to  whether  sexual  in- 
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tercouTse  was  had  between  said  parties  as  charged,  it  is 
competent  to  look  to  the  proof,  if  any,  as  to  the  conduct, 
demeanor,  and  relations  of  the  parties^  the  length  of  time 
they  were  together,  the  surrounding  circumstances,  their 
opportunities  to  indulge  in  intercourse,  and  also  to  proof 
as  to  other  acts  of  sexual  intercourse  between  the  par- 
ties prior  and  subsequent  to  the  alleged  act  relied  upon 
by  the  State  for  conviction,  if  shown.  However,  no  con- 
viction can  be  based  upon  any. other  act  of  sexual  inter- 
course between  the  parties,  if  proven,  save  the  alleged 
one  designated  by  the  State,  and  proof  as  to  other  acts 
can  only  be  looked  to  to  shed  light  upon  the  inquiry  as 
to  whether  intercourse  was  had  upon  the  occasion  in 
controversy.*' 

The  act  of  intercourse  for  which  the  State  asked  a 
conviction  was  alleged  to  have  occurred  at  night,  in  a 
room  in  which  there  was  no  artificial  light,  but  which 
waa  occupied  at  the  time  by  a  third  person  who  was  ly- 
ing on  a  bed  and  was  supposed  to  be  asleep,  and  who  tes- 
tified  to  certain  words  addressed  by  the  defendant  to  the 
girl,  also  to  certain  movements  he  saw  in  the  dim  light 
furnished  by  a  window  near  the  place  where  the  two,  it 
is  to  be  inferred,  were  lying  on  the  floor,  and  to  the  sub- 
sequent stealthy  withdrawal  by  the  defendant  from  the 
room. 

Halb  &  Halb^  for  Sykea 

Attobnbt-Oeknebal  Gates^  and  Fisher  &  Fishes^  for 
the  State. 
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Mb.  Justice  Neil^  after  making  the  foregoing  state- 
ment of  f actS;  delivered  the  opinion  of  the  Court : 

There  was  no  error  in  the  action  of  the  circuit  judge. 

The  general  rule  is  that  evidence  of  offenses  other  than 
that  for  which  the  defendant  is  on  trial  cannot  be  intro- 
duced. Kinchelow  v.  8t(Ue,  5  Hum.,  10.  But  there  are 
well-established  ezceptiona  Peek  v.  Stwbe,  2  Hum.,  78 ; 
WUliama  v.  Stute,  8  Hum.,  585 ;  Britt  v.  State,  9  Hum. 
31 ;  Defreae  v.  State,  3  Heisk.,  53,  8  Am.  Rep.,  1 ;  Cole  v. 
State,  6  Bast,  239;  Z)a6«cw  v.  State,  5  Lea,  273;  Mynatt 
V.  State,  8  Lea,  47;  Murphy  v.  State,  9  Lea,  377;,  lAnks 
V.  State,  13  Lea,  710,  711 ;  Fout^  v.  State,  15  Lea,  719 ; 
Rafferty  v.  State,  91  Tenn.,  655,  664,  665, 16  S.  W.,  728. 
The  princit)le  is  that  no  evidence  is  competent  which  is 
not  of  a  character  to  throw  light  on  the  issue,  and  it  is 
usually  true  that  proof  of  other  crimes  committed  will 

• 

not  reflect  any  light  upon  the  special  crime  with  which 
the  defendant  stands  charged.  But  in  a  case  like  the  one 
before  us  other  acts  of  intercourse  do  illustrate  and  tend 
to  prove  the  commissicm  of  the  particular  act  of  inter- 
course which  the  State  has  elected  to  try  the  prisoner 
on,  because  they  show  the  relations — ^the  state  of  inti- 
macy— existing  between  the  prisoner  and  the  girl  and 
tend  to  make  very  probable  the  commission  of  the  crime 
charged. 

In  the  class  of  cases  we  are  dealing  with,  and  in  cog- 
nate cases,  there  is  a  conflict  of  authority  as  to  whether 
evidence  may  be  introduced  tending  to  show  subsequent 
acts,  but  the  great  weight  of  authority  is  in  favor  of  the 
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admissibility  of  prior  acta  Bass  v.  Btaie,  103  Ga.,  227, 
29  S.  E.,  966;  Taylor  v.  State,  110  Ga.,  150,  35  S.  E., 
161;  Com.  v.  Lahey,  14  Gray,  91;  Btate  v.  Snover,  64  N. 
J.  Law,  65,  44  Atl.,  850 ;  Btaie  v.  Jackson,  65  N.  J.  Law, 
62,  46  Atl.,  767 ;  Btate  v.  Kemp,  87  N.  0.,  538;  Btaie  v. 
Pippin,  88  N.  0.,  646;  Btaie  v.  Guest,  100  N.  O.,  410,  6 
S.  K,  253;  Btate  v.  Dukes,  119  N.  C,  782,  25  S.  E.,  786; 
Com.  V.  Bell,  166  Pa.,  405,  31  Atl.,  123 ;  Btate  v.  Potter, 
52  Vt.,  33;  Crane  y.  People,  65  HI.  App.,  492;  State  v. 
Briggs,  68  Iowa,  416,  27  N.  W.,  358;  Btate  v.  Henderson 
84  Iowa,  161,  50  N.  W.,  758 ;  Btaie  v.  Clawson,  32  Mo. 
App.,  93 ;  Lawson  v.  Btate,  20  Ala.,  65,  56  Am.  Dec,  182 
McLeod  V.  State,  35  Ala.,  395;  Cross  v.  State,  78  Ala., 
430 ;  Brevaldo  v.  /Sfto*e,  21  Fla.,  789 ;  United  States  v. 
Griego  (N.  M.),  72  Pac,  20;  People  v.  Patterson,  102 
Cal.,  239,  36  Pac.,  436 ;  People  v.  Jenness,  5  Mich.,  305 ; 
Peopte  T.  Bkutt,  96  Mich.,  449,  56  N.  W.,  11 ;  People  v. 
BchUling,  110  Mich.,  412,  68  N.  W.,  233 ;  Btate  v.  If ar- 
Xiins,  95  IncL,  464,  48  Am.  Eep.,  733;  Lefforge  v.  State, 
129  Ind.,  551,  29  N.  E.,  834;  Btate  v.  De  ffort,  109  La., 
580,  33  South.,  605 — cases  covering  prosecutions  for 
various  forms  of  illicit  commerce  between  the  sexes — 
fornication,  adultery  and  in'cest. 

Upon  the  trial  of  an  indictment  for  rape  in  the  second 
degree — a  crime  in  substance  the  same  as  the  violation 
of  the  age  of  consent  law  in  this  State — ^it  was  held  in 
New  York  that  evidence  of  prior  acts  of  intercourse 
between    the   defendant   aud    the    female    in    ques- 

112  Tenn— 37 


578  TENNESSEE  REPOKTS.  [Vol.  112 

Sykes  t.  State. 

tion  was  admissible^  as  tending  to  establish  the  commis- 
sion of  the  special  act  under  examination,  and  to  corro- 
borate the  evidence  of  witnesses  testifying  thereto.  Peo- 
ple V.  Grauer,  12  App.  Div.,  464,  42  N.  Y.  Supp.,  721.  To 
same  effect  see  State  v.  Peres,  27  Mont,  358,  71  Pac, 
162 ;  Reg.  v.  Chambers,  3  Cox,  C.  C,  92. 

In  a  prosecution  for  an  a^sualt  with  intent  to  commit 
rape^  it  has  been  held  in  this  State  that  evidence  of  prior 
assaults  for  the  same  purpose  was  admissible,  as  tending 
to  show  the  intent  with  which  the  assault  in  question 
was  made.  Williams  v.  State,  supra.  See,  also.  Peo- 
ple V.  O'Sullivwn,  104  N.  Y.,  481,  10  N.  E.,  880,  58  Am. 
Kep.,  530;  State  v.  Scott,  172  Mo.,  536,  72  S.  W.,  897; 
People  V.  Abbott,  97  Mich.,  484,  56  N.  W.,  862,  37  Am. 
St.  Rep.,  360 ;  State  v.  Walters,  45  Iowa  389. 

In  prosecutions  for  lewdness,  it  has  been  held  in  this 
State  that  it  is  competent  to  prove  both  prior  and  subse- 
quent acta  Mynatt  v.  Stwte,  supra ;  Cole  v.  State,  supra. 
In  the  following  cases,  arising  in  other  jurisdictions,  it 
has  likewise  been  held  that,  in  prosecutions  for  sexual 
crimes,  it  is  competent  to  introduce  evidence  of  subse- 
quent acts  in  corroboration  or  explanation  of  the  act  in 
question,  or  for  the  purpose  of  showing  the  relation  and 
mutual  disposition  of  the  parties  viz. :  La/wsofi  v.  State, 
supra;  Alsahrooks  Y.8tate,52  Ala., 24;  Crane  Y.People, 
65  111.  App.,  492,  affirmed  in  168  111.,  395,  48  N.  E.,  54; 
State  V.  Withom,  72  Ma,  531 ;  State  v.  Williams,  76  Me., 
480 ;  State  v.  Way,  5  Neb.,  283 ;  State  v.  Robertson,  121 
N.  C,  551,  28  S.  E.,  59. 
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The  following  observations  upon  the  general  subject 
occuring  in  Thayer  v.  Thayer,  -101  Mass.,  Ill,  100  Am. 
Dec.,  110,  are  deemed  useful  in  the  present  inquiry,  al- 
though that  was  an  action  for  divorce.  In  disapproving 
of  Com.  V.  Horton,  2  Gray,  354,  and  particularly  of  (7om. 
V.  Thrasher,  11  Gray,  450  (both  prosecutions  for  adul- 
tery), in  which  latter  case  it  had  been  held  that  prior 
acts  of  improper  familiarity,  which  themselves 
amounted  to  adultery  between  the  same  persons,  were 
inadmissible  either  in  corroboration  of  witnesses  for  the 
commonwealth,  or  to  show  the  disposition  of  the  parties 
to  commit  the  crime, the  court  said:'* But  by  the  applica- 
tion of  the  rule  laid  down  in  these  cases,  evidence  tend- 
ing to  establish  an  independent  crime  is  to  be  rejected, 
although  all  acts  which  are  only  acts  of  improper  famil- 
iarity are  to  be  admitted  in  proof.  There  is  no  sound  dis- 
tinction to  be  thus  drawn.  There  is  no  difference  be- 
tween acts  of  familiarity  and  actual  adultery  committed, 
when  offered  for  the  purpose  indicated,  except  in  the  ad- 
ditional weight  and  significance  of  the  latter  fact.  The 
adulterous  disposition  of  the  defendant  and  the  parti- 
ceps  criminis  cannot  be  shown  by  stronger  evidence  than 
the  criminal  act  itself.  There  is  no  one  act  by  which  the 
moral  status  of  the  parties  is  more  clearly  defined,  and, 
for  the  purposes  and  with  the  limitations  here  stated, 
evidence  of  it  is  always  admissible."  And  the  court 
also  said :  "The  fact  that  the  conduct  relied  on  has  oc- 
curred since  the  filing  of  the  libel  does  not  exclude  it, 
and  proof  of  the  continuance  of  the  same  questionable 
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relations  during  the  intervening  time,  as  in  the  case  at 
bar,  will  add  to  its  weight."  This  case  was  followed 
and  approved  in  Com.  v.  Nichols,  114  Mass.,  285,  19 
Am.  Rep.,  346,  wherein  it  was  held  that,  on  the  trial,  of 
an  indictment  for  adultery,  evidence  of  other  acts  of 
adultery  committed  by  the  same  parties  near  the  time 
charged,  though  in  another  county,  was  admissible  to 
support  the  indictment. 

In  State  v.  Bridgman,  49  Vt.,  202,  24  Am.  Rep.,  124, 
in  which  evidence  of  both  prior  and  subsequent  acts  of 
intercourse  was  offered,  the  court,  after  holding  that  evi- 
dence of  prior  acts  was  admissible,  continued :  "It  is 
further  urged  that,  if  this  evidence  of  prior  acts  is  ad- 
missible,there  is  a  distinction  between  it  and  that  of  sub- 
sequent acts,  and  that  the  latter  is  not  admissible.  But 
this  relation  of  intimacy,  as  before  suggested,  does  not 
usually  take  place  suddenly,  and  the  fact  of  its  exis- 
tence at  any  time  to  that  extent  that  intercourse  waB 
actually  had  would  be  some  evidence  that  the  relation 
had  been  existing  previously  and,  offered  with  evidence 
of  other  acts  so  as  to  show  the  relation  to  be  continuous 
through  a  period  covering  the  time  in  question,  would  be 
quite  material  and  convincing.  The  important  question 
is  whether  the  facts  would  be  legitimately  material,  and, 
if  they  were,  then  whether  prior  or  subsequent  would 
be  of  no  importance" 

There  are  many  authorities  that  adopt  the  contrary 
view  as  to  subsequent  acts,  but  we  deem  the  foregoing 
the  better  view..    Such  evidence  cannot  fail  to  be  useful 
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in  faBteaiing  the  charge  of  guilt  upon  guilty  persons^  and 
cannot  nndnly  harm  any  defendant,  when  the  trial 
jndge  ex^cis^  proper  care  in  explaining  to  the  jury  its 
pnri>ofle  and  effect,  and  so  limiting  it.  He  should  be 
studiously  careful  to  give  such  instruction. 

The  case  of  Holt  v.  State,  107  Tenn.,  539,  64  S.  W., 
473,  cited  by  counsel,  is  not  an  authority  contrary  to  the 
principle  announced,  either  aa  to  evidence  of  prior  or 
subsequent  acts.  The  substance  of  that  decision  is  that 
while,  on  a  presentment  for  carrying  a  pistol,  the  State 
may  prove  several  instances  of  such  infraction  of  the 
law  within  twelve  months  of  the  finding  of  the  present- 
ment, yet  it  must  finally  elect  upon  which  one  it  will 
claim  a  conviction,  and  the  other  must  then  be  with- 
drawn from  the  consideration  of  the  jury.  The  discus- 
sion contained  in  the  opinion  shows  that  the  court  did 
not  have  in  mind  the  principle  above  referred  to,  and 
did  not  intend  to  impeach  it.  Moreover,  the  case  is 
found  to  be  in  entire  harmony  with  the  principle  when 
it  is  considered  that  there  is  nothing  in  evidence  that 
the  defendant  carried  a  pistol  on  a  given  occasion  tend- 
ing to  show  that  he  carried  a  pistol  on  another  and  dif- 
ferent occasion. 

There  being  no  error  in  the  matter  complained  of  in 
the  above-mentioned  assignment,  and  all  of  the  other 
assignments  having  been  considered  and  overruled  in  a 
memorandum  filed  with  the  record,  and  no  other  error 
being  discoverable  by  the  court,  it  results  that  the 
judgment  must  be  affirmed* 
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Mabtun  V.  State. 
(Nashville.    December  Term,  1903.)' 

L  SALOON.  Unlawful  to  keep  open,  or  do  cmy  bnsineM  therein 
on  Sunday,  except  in  case  of  emergency. 
The  owner  of  a  saloon,  except  in  case  of  an  emergency*  cannot 
keep  it  open  on  Sunday,  or  engage  in  any  work  pertaining  to  the 
business  thereof,  or  allow  others  to  do  so;  therefore,  where  a 
barkeeper,  in  the  performance  of  his  usual  duties,  entered  the 
saloon  on  Sunday,  for  the  purpose  of  icing  the  beer,  by  replen- 
ishing the  refrigerator,  and  admitted  the  porter  to  carry  away 
the  slops,  he  was  properly  convicted  under  the  statute  forbid- 
ding any  person  to  "keep  open  on  Sunday  any  place  where  liq- 
uors are  sold  or  dispensed,"  in  the  absence  of  proof  that  a  quan- 
tity of  ice  sufficient  to  preserve  the  beer  could  not  have  been 
placed  in  the  refrigerator  before  the  saloon  closed  Saturday 
night 

Code  cited  and  construed:     Sec.  6784  (S.);  sec.  6671  (M.  St  V.); 
sec.  4861  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:     McKinney  v.  Nashville,  96  Tenn.,  79; 
Newborn  v.  McCann,  105  Tenn.,  166. 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  Davidson 
County. — ^W.  M.  Habt^  Judga 
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James  A.  Ryan^  for  Martin. 
Attobnet-Genebal  Gates,  for  the  State. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Gourt 

The  plaintiff  in  error  was  indicted  for  keeping  open 
his  employer's  saloon  on  Sunday.  He  was  convicted, 
and  sentenced  to  pay  a  fine  of  f  25  and  the  costs  of  the 
causa  He  has  appealed  in  error  to  this  court 
The  facts  shown  by  the  recctrd  are  as  follows : 
Plaintiff  in  error  was  a  bartender  for  Gharles  Geiger, 
the  owner  of  a  saloon  on  Ghurch  street,  in  the  city  of 
Nashville.  On  Sunday,  the  first  day  of  November, 
1903,  about  9  o'clock  in  the  morning,  the  plaintiff  in 
error  was  found  in  the  saloon  of  his  employer  by  an 
officer,  who  Went  there  for  the  purpose  of  investigating 
a  rumor  he  had  heard  as  to  the  house  being  kept  open 
on  Sunday.  While  the  oflScer  was  standing  on  the  out- 
side, he  saw  a  n^ro  man  walk  to  the  front  door  and 
rap  twice  upon  it.  He  stepped  around  behind  the  negro, 
and  heard  the  key  rattle  in  the  door;  and,  when  it 
opened,  the  negro  went  in,  and  the  officer  went  in  imme- 
diately behind  him.  Then  he  saw  Mr.  Martin  with  his 
coat  off,  and  discovered  that  he  was  the  man  who  un- 
locked the  door.  The  negro  was  allowed  to  come  in  for 
the  purpose  of  taking  up  the  slops^  and  Mr.  Martin  was 
there  for  the  purpose  of  receiving  the  negro,  who  was 
the  porter,  into  the  house,  and  also  for  the  purpose  of 
putting  ice  upon  the  beer.    This  icing  of  the  beer  was  a 
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part  of  his  businesa  He  waA  also  the^e  for  the  parpoee 
of  turniiig  off  the  lights^  which  had  been  on  daring  the 
whole  of  Saturday  night.  There  was  no  especial  emer- 
gency that  prompted  the  action  of  Mr.  Martin  in  going 
into  the  saloon  on  Sunday.  He  went  there  in  pursuit 
of  a  portion  of  his  regular  employment,  in  icing  the  beer. 
It  is  not  shown,  however,  that  there  had  been  placed  a 
sufficient  quantity  of  ice  in  the  refrigerators  the  night 
before  to  thoroughly  preserve  the  beer  until  the  follow- 
ing Monday  morning.  It  is  shown  that  the  refriger- 
ators were  filled  in  the  evening,  and  at  12  o'clock  at 
night  about  half  the  ice  had  melted.  It  is  not  shown 
that  a  sufficient  quantity  of  ice  might  not  have  been  laid 
in  the  evening  before,  and  the  refrigerators  replenished 
before  closing  out  business  Saturday  night;  that  is,  a 
quantity  sufiftcient  to  preserve  the  beer. 

The  statute  on  which  the  indictment  was  based,  so  far 
as  necessary  to  be  quoted,  is  as  follows : 

"No  licensed  grocer  or  other  person  in  this  State  shall 
retail  any  malt,  vinous,  fermented,  spirituous,  or  other 
intoxicating  liquors  on  Sunday,  or  keep  open  on  Sunday 
any  place  where  such  liquors  are  sold  or  dispensed.'' 
Shannon's  Code,  sec.  6784. 

There  were  numerous  assignments  of  error  filed  in 
this  court  by  the  plaintiff  in  error,  but  the  substance  of 
them  all  may  be  considered  in  determining  whether  the 
facts  above  set  out  make  a  case  of  keeping  open  a  saloon 
on  Sunday,  in  the  sense  of  the  statute. 

The  statute  has  been  construed  with  great  stringency. 
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for  the  reason  that  it  is  exceedingly  difficult  to  detect 
violations  of  the  liquor  laws  in  respect  of  the  sorrepti- 
tions  sales  of  intoxicating  beverages.  In  McKinney  v. 
NashvUle,  96  Tenn.,  79,  33  S. '  W.,  724,  it  waB  held  that 
the  presence  behind  the  bar  of  a  saloonkeeper  and  his 
bartender  early  Sunday  morning  constituted  a  viola- 
tion of  a  municipal  ordinance  containing  substantially 
the  same  language  as  that  of  the  statute  quoted  above, 
although  they  were  merely  engaged  in  winding  up  their 
we^'s  work.  In  speaking  to  this  point,  after  deciding 
the  matter  as  above  stated,  the  court  said :  ^^We  do  not 
hold  that  the  proprietor  or  employees  or  family  may  not 
enter  the  saloon,  as  proper  occasion  may  demand,  on 
the  Sabbath ;  but  they  cannot,  under  this  ordinance,  en- 
gage in  the  work  pertaining  to  their  saloon,  or  allow 
others  to  enter  it  or  remain  in  it."  In  Newhern  v.  Mc- 
Cann,  105  Tenn.,  166,  58  S.  W.,  115,  50  L.  R.  A.,  476, 
in  defining  the  right  to  enter  the  saloon  on  Sunday,  the 
following  language  is  used :  ^^There  are  many  occasions 
when  a  keeper  of  a  saloon  may  enter  it  on  Sunday  from 
necessity  or  upon  an  emergency,  as  to  guard  against  fire 
or  burglary,  or  to  protect  his  house  from  damage  as  the 
results  of  rains  or  storms,  or  his  goods  from  loss  from 
sudden  leakage,  and  many  other  matters  which  present 
cases  of  emergency  and  necessity." 

The  question  presented  for  decision  is  whether  the 
facts  above  stated  make  out  such  a  case  of  emergency 
or  necessity.  This  question  must  be  answered  in  the 
n^ative.     The  act  of  the  barkeeper  was  merely  a  part 
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of  his  usual  business,  in  supplying  the  beer  with  ice; 
likewise  his  admitting  the  porter  for  the  purpose  of  car- 
rying out  slops.  We  do  not  pass  upon  the  question 
whether  he  could,  without  a  violation  of  the  statute, 
have  gone  into  the  saloon  merely  for  the  purpose  of 
turning  oflf  the  lighta  This  act,  being  connected  with 
others  in  violation  of  the  statute,  cannot  be  considered 
as  a  separate  matter. 

It  results  that  there  is  no  error  in  the  action  of  the 
court  below,  and  it  must  be  affirmedi 
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'{NashvUle.    December  Term,  1903.)' 

1.  FHY8I0IAN8.  Definition  of  term  < 'practicing"  and  how 
proven* 
The  term  "practicing/*  in  respect  of  the  subject  in  connection  with 
which  it  is  nsed,  indicates  the  pursuit  of  a  business,  and  the 
fact  that  a  person  has  been  pursuing  such  business  may  be 
proven,  in  some  cases,  by  a  single,  clear  and  definite  act,  or  by 
a  series  of  acts  of  a  similar  nature.    (Post,  p.  693.) 


2.  OBIMINAL  PBAOnOE.  State  not  required  to  elect  one  of 
several  acts  under  indictment  for  unlawfully  practicing 
medicine.    Oase  in  Judgment. 

Where,  under  an  indictment  for  unlawfully  practicing  medicine 
without  a  license,  the  State  had  proven  several  instances  of  ad- 
vising patients,  prescribing  for  them  or  administering  medicine 
to  them,  the  defendant  moved  to  compel  the  State  to  elect  upon 
which  act  or  olfense  the  conviction  would  be  sought  The  mo- 
tion was  denied. 

Held:  The  motion  to  compel  an  election  was  properly  denied,  be- 
cause each  several  instance  was  not  necessarily  an  offense,  but 
these  facts  taken  together,  considered  in  connection  with  the 
further  fact  that  defendant  had  no  license  to  practice, 
tended  to  show  that  the  defendant  was  engaged  in  the  forbidden 
occupation,  and  go  to  prove  the  charge  of  practicing  without  a 
license.    (Post,  pp.  693-696.) 


Statute  cited  and  construed:    Acts  of  1901,  chapter  78. 


Case  cited,  approved  and  distinguished:    Holt  v.  State,  107  Tenn., 
689l 
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FROM  RUTHERFORD. 


Appeal  in  error  from  the  Circuit  Court  of  Rutherford 
County. — ^W.  C.  Houston,  Judge. 

R1GHABD6ON  &  RiGHABDSON  and  L.  M.  Coleman,  for 
Payna 

Attobnbt-Gbnbral  Cates^  B.  L.  RIdlby  and  Palmer 
&  Ridley^  for  the  State. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  plaintiff  in  error  in  this  case  waB  indicted  in 
the  circuit  court  of  Rutherford  county  on  four  counta 

The  first  count  waB  for  unlawfully  selling  drugs^  nos- 
trums, ointments,  etc.,  without  first  having  obtained  a 
certificate  of  license  from  the  State  board  of  medical  ex- 
aminers, and  having  the  same  recorded  in  the  county 
court  clei^'s  office  of  Rutherford  county;  the  second 
was  for  applying  the  said  drugs,  nostrums^  etc,  under 
similar  circumstances;  the  third  was  for  professing  to 
treat  and  cure  diseases  by  the  application  of  drugs^  nosr 
truma,  etc.,  without  having  obtained  license;  the  fourth 
count  charged  that  the  defendant  ^^did  unlawfully  prac- 
tice medicine  without  having  obtained,  and  without  hav- 
ing had  recorded  in  the  office  of  the  counly  court  clerk 
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of  said  connty,  a  certificate  of  license  from  the  State 
board  of  medical  examinera" 

The  plaintiff  in  error  was  tried  before  the  circuit 
judge  without  the  intervention  of  a  jury,  and  was  ac- 
quitted on  the  first,  second,  and  third  counts,  and  con- 
victed on  the  fourth.  Prom  the  judgment  of  conviction 
he  has  appealed,  and  assigned  errora 

After  the  evidence  was  closed  in  the  court  below,  the 
plaintiff  in  error  moved  the  court  to  compel  the  State  to 
elect  the  offense  on  which  it  would  prosecute  or  ask 
for  a  conviction.  The  court  overruled  this  motion,  and 
his  action  in  this  regard  is  assigned  as  error. 

It  is  unnecessary  to  consider  the  question  in  respect 
to  the  first,  second,  and  third  counts,  inasmuch  as  the 
plaintiff  in  error  has  been  acquitted  on  the  charges 
therein  made. 

As  to  the  fourth  count,  there  were  several  circum- 
stances shown  in  the  proof  indicating  that  the  plaintiff 
in  error  had  been  practicing  medicine. 

Sam  McCauley  testified  that  he  called  upon  the  plain- 
tiff in  error  and  told  him  that  he  was  afflicted  with  a 
tapeworm ;  that  thereupon  the  plaintiff  in  error  told  him 
to  try  a  dollar  bottle  of  his  medicine,  and  instructed 
him  to  take  one  dose  a  day,  by  directing  his  attention  . 
to  what  was  written  or  printed  on  the  bottle. 

John  Adams  testified  that,  while  the  plaintiff  in  error 
was  engaged  in  advertising  his  medicine^  by  making  a 
speech  or  harangue  to  a  crowd  assembled  in  the  open 
air,  he  said  to  the  crowd  that  if  anybody  with  a  stiff 
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neck  or  joint,  headache^  or  rheumatism,  neuralgia,  or 
stiff  hand,  would  come  on  the  stage,  he  would  guarantee 
to  cure  him  in  five  minutes  with  his  liniment;  that 
nearly  every  night  somebody  went  up,  and  witness  saw 
plaintiff  in  error  rub  liniment  on  such  as  came  upon  the 
platform,  for  the  purpose  of  relieving  the  stiff  neck  or 
stiff  hand,  as  the  case  might  be.  This  same  witness  tes- 
tified that  he  saw  the  plaintiff  in  error  put  some  lini- 
ment in  an  old  colored  man's  ear,  to  relieve  impaired 
hearing. 

B.  P.  Mankin  testified  that  plaintiff  in  error  treated 
him  for  a  stiff  hand  by  rubbing  the  hand  with  some  kind 
of  medicine ;  that  he  did  this  on  the  platform,  and  also 
afterwards  at  his  office. 

Will  Taylor  testified  that  he  took  his  little  girl  to  see 
the  plaintiff  in  error,  and  the  latter  looked  at  the  child 
and  said  he  had  the  proper  medicine  for  her.  Witness 
asked  him  what  it  would  cost,  and  he  said  twenty-ive 
cents  per  bottle,  or  four  bottles  for  |1.  Witness  then 
told  him  he  was  not  able  to  take  four  bottles  at  that 
time.  Plaintiff  in  error  then  replied  that  it  would  take 
ten  or  twelve  bottles  to  do  her  any  good.  It  is  to  be 
inferred  from  this  witness'  testimony  that  he  obtained 
.  some  of  the  medicina  He  afterwards  made  a  second 
call.  Plaintiff  in  error  asked  him  whether  the  child 
seemed  to  be  getting  better,  and  witness  told  him  that 
it  seemed  to  him  that  she  walked  a  little  better  than  she 
had  been  walking.  Plaintiff  in  error  then  told  witness 
that,  if  he  would  follow  the  directions  on  the  bottle  in 
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giving  the  medicine,  the  child  would  finally  outgrow  the 
malady. 

Mrs.  Annie  McAdams  testified  that  plaintiff  in  error 
called  upon  her  at  her  home  and  gave  her  a  dose  of 
medicine  to  cure  her  of  tapeworm. 

Fletcher  Smotherman  testified  that  he  called  upon 
plaintiff  in  error  and  said :  "  ^Doctor,  I  came  up  here 
to  see  if  you  thought  your  medicine  would  do  me  any 
good.'  He  asked  me  what  my  trouble  was,  and  I  told 
him  stomach  trouble  and  nervousness,  and  he  said  that 
was  one  of  the  diseases  the  medicine  was  good  for,"  and 
he  sold  witness  a  bottle  of  the  medicine.  He  also  told 
witness  the  directions  were  on  the  bottle,  and  he  could 
increase  or  diminish  the  dose  as  the  case  might  require. 
H^e  also  instructed  the  witness  that  it  would  benefit  him 
to  take  a  cold  bath  every  morning,  and  that  his  diet 
should  be  eggs,  buttermilk,  and  corn  bread. 

Emily  Teale  testified  that  she  was  afflicted  with  a 
tapeworm,  and  called  upon  the  plaintiff  in  error,  and 
he  told  her  that  his  medicine  was  good  for  this  disease, 
and  that  she  should  take  the  medicine  according  to  the 
directions  on  the  bottle.  Also  he  said  to  her  that  she 
should  take  a  tablespoonful  three  times  a  day.  She  fur- 
ther qualified  her  statement  by  saying  that  plaintiff  in 
error  gave  her  no  directions  except  those  that  were 
printed  on  the  outside  of  the  bottle. 

Charlie  Linster  testified  that  he  was  afflictfed  with 
neuralgia,  and  plaintiff  in  error  rubbed  some  of  his  med- 
icine on  the  seat  of  the  pain. 
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Upon  the  close  of  the  State's  proof,  plaintiff  in  error 
went  upon  the  witness  stand  himself,  and,  while  admit- 
ting he  had  applied  his  liniment  to  several  persons,  he 
denied  giving  a  dose  of  the  medicine  intended  for  in- 
ternal use  to  any  one,  and  said,  in  substance,  that  with 
his  medicine  he  sold  he  gave  no  directions,  except  by 
referring  people  to  those  written  upon  the  bottle.  He 
further  testified  that  in  his  public  harangues  he  an- 
nounced that  he  was  not  a  physician,  and  did  not  diag- 
nose cases.  It  is  proven,  however,  by  other  witnesses 
that  he  was  called  "Dr."  Payne,  and  seemed  to  recog- 
nize the  title. 

It  is  proven  by  the  State  that  the  plaintiff  had  not 
caused  to  be  recorded  any  license  in  the  office  of  the 
county  clerk  of  Rutherford  county. 

We  shall  now  recur  to  the  question  whether  the  cir- 
cuit judge  committed  error  in  refusing  to  compel  the 
State  to  make  an  election. 

While  it  is  true,  as  held  in  Holt  v.  The  State,  107 
Tenn.,  539,  64  S.  W.,  473,  that  in  misdemeanor  cases, 
such  as  those  arising  under  presentments  for  unlaw- 
fully carrying  weapons,  and  for  violation  of  the  liquor 
laws,  and  the  like,  testimony  may  be  introduced  tend- 
ing to  show  numerous  infractions  of  the  law,  falling 
within  the  period  of  limitation,  although  there  be  only 
one  count  in  the  indictment  or  presentment,  and  that 
in  such  cases  the  court,  on  application  of  the  defend- 
ant, will  compel  the  State  to  elect  the  particular  offense 
or  instance  upon  which  it  will  ask  a  conviction  at  the 
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hands  of  the  jury,  yet  we  do  not  think  the  rule  applies 
to  a  case  such  as  the  one  we  have  before  ua  Here  the 
defendant  below,  plaintiff  in  error  in  this  court,  was 
indicted  for  practicing  medicine  without  a  license. 
The  term  "practicing,''  in  respect  of  the  subject  in  con- 
nection with  which  it  is  usedj  indicates  the  pursuit  of 
a  businesa  The  fact  that  the  defendant  was  pursuing 
such  business  may  be  proven  in  some  cases,  no  doubt,  by 
a  single  act,  where  that  act  is  clear  and  definite,  and  is 
so  supported  by  other  circumstances  as  to  indicate  that 
he  was  indeed  pursuing  the  business  in  question ;  but  in 
all  cases  it  is  far  more  satisfactory  that  a  series  of  acts 
of  a  similar  nature  be  proven,  all  tending  to  show  that 
the  defendant  was  engaged  in  the  forbidden  occupation, 
to  the  end  that  the  jury  may  be  enabled  to  determine 
from  the  defendant's  course  of  conduct  whether  he  is 
guilty  of  the  charge.  In  other  words,  under  such  a 
charge,  each  several  instance  of  advising  patients,  pre- 
scribing for  them,  or  administering  medicine  to  them 
is  not  necessarily  an  offense,  but  these  facts  all  taken 
together,  when  considered  in  connection  with  the  fur- 
ther fact  that  the  defendant  had  no  license  to  practice, 
go  to  prove  the  charge  of  practicing  without  license. 

Nor  is  this  view  of  the  matter  at  all  in  conflict  with 
the  reasons  on  which  Holt  v.  State  and  similar  cases 
rest  It  is  no  more  difficult  for  the  jury  to  examine 
and  draw  conclusions  from  such  a  series  of  facts  than 
from  any  other  series  tending  to  support  a  general  prop- 
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osition,  nor  is  it  more  di£Bcult  for  the  defendant  and 
his  counsel  to  prepare  the  defense  and  present  it  to  the 
jury.  Nor  can  any  inconvenience  or  hardship  arise  in 
pleading  former  acquittal  or  former  conviction,  as  the 
case  may  be,  in  event  there  should  be  a  subsequent  pros- 

• 

ecution.  Necessarily,  from  the  very  nature  of  the  case, 
an  indictment  for  unlawfully  practicing  medicine 
would  cover  all  special  instances  occurring  prior  to  the 
indictment  or  presentment  in  the  particular  venue  or 
county,  and  going  to  sustain  the  main  charge;  hence  a 
former  acquittal  or  conviction  could  be  pleaded  in  bar 
of  any  subsequent  prosecution  based  upon  such  prior 
acts. 

The  statute  under  which  the  prosecution  was  brought 
is  chapter  78,  page  115,  of  the  Acts  of  1901.  The  first 
section  of  that  act  reads  as  follows : 

"No  person  shall  practice  medicine  in  any  of  its  de- 
partments within  this  State,  unless^  and  until  such  per- 
son shall  have  obtained  a  certificate  of  license  from  the 
State  board  of  medical  examiners,  hereinafter  created 
in  the  county  or  counties  in  which  he  proposes  to  prac- 
tice; provided,  however,  that  the  provisions  of  this  act 
shall  not  apply  to  any  person  or  persons,  who  at  the 
time  of  its  passage  are  duly  and  regularly  licensed  by 
law  to  practice  medicine  in  any  of  its  branches  in  this 
State." 

Section  19,  page  120,  provides: 

"That  any  person  shall  be  regarded  as  practicing 
medicine  within  the  meaning  of  this  act,  who  shall  treat 
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or  profess  to  treaty  operate  on,  or  prescribe  for  aay  phys- 
ical ailment  or  any  physical  injury  to  or  deformity  of  an 
other;  provided,  that  nothing  in  this  section  shall  be 
construed  to  apply  to  the  administration  of  domestic  or 
family  remedies  in  cases  of  emergency,  or  to  the  laws 
regulating  the  practice  of  dentistry;  and  this  act  shall 
not  apply  to  surgeons  of  the  United  States  army,  navy 
or  marine  hospital  service,  or  to  any  roistered  physi- 
cian or  surgeon  of  other  States  when  called  in  consul- 
tation by  a  roistered  physician  of  this  State,  or  to  mid- 
wives  or  to  veterinary  surgeons,  or  to.osteopathists  not 
giving  or  using  medicine  in  their  practice,  or  to  opti- 
cians, or  to  christian  scientists." 

We  are  of  opinion  that  the  testimony  above  recited 
makes  out  the  case  against  the  plaintiff  in  error,  in  that 
he  treated  and  professed  to  treat,  and  prescribed  for, 
various  physical  ailments. 

In  the  argument  at  the  bar  much  was  said  in  respect 
of  section  17,  page  119,  which  has  special  reference  to 
itinerant  physicians.  We  do  not  deem  it  necessary  to 
consider  that  section  in  the  present  opinion,  inasmuch 
as  it  is  fully  discussed  and  considered  in  another  case 
decided  at  the  present  term  of  the  court,  in  which  the 
plaintiff  in  error  in  this  case  is  also  a  party. 

It  results  that  there  is  no  error  in  the  judgment  of 
the  court  below,  and  it  must  be  affirmed. 
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TOMASSON  V.  State. 

I 

'{Nashville.    December  Term,  1903.)' 

1.  JUBOB.  No  right  of  challenge  ''propter  defectum"  after  the 
ixaryiM  sworn. 
It  Is  well-settled  law  in  this  State  that  after  a  Jury  has  been  sworn 
it  is  too  late  to  challenge  any  of  its  members  "propter  ,defeo- 
turn,"  but  a  different  rule  prevails  at  least  in-  favor  of  the  de- 
fendant where  a  Juror  is  disqualified  by  reason  of  having  pre- 
judged the  case.     {Post,  pp.  599-601). 

Cases  cited  and  approved:    Ward  v.  State,   1   Hum.,   253;    Cart- 
wright  V.  State,  12  Lea,  620,  628. 

S.  OBIiaHAL  LAW.  A  Jury  ia  "charged"  with  tiie  fate  of  a 
prisoner,  wlym. 
It  Is  settled  law  In  this  State  that  a  Jury  is  "charged"  with  the 
fate  of  a  prisoner  when  he  is  placed  in  the  hands  of  the  Jury 
for  trial,  that  is,  when  the  Jury  is  sworn  to  try  the  issue  upon 
the  indictment  and  the  plea  of  the  prisoner.  {Post,  pp.  600- 
601.) 

Cases  cited  and  approved:     Ward  v.  State,  1  Hum.,  253;  State  v. 
Connor,  6  Cold.,  315. 

8.-  SAKB.  Same.  Effect  of  discharge  of  Jurors  after  they  are 
sworn.  Former  Jeopardy. 
In  a  criminal  case,  when  a  Jury  is  charged  with  the  fate  of  a  pris- 
oner, as  defined  in  the  last  preceding  headnote,  he  is  in  Jeop- 
ardy. Therefore,  where  a  Jury  has  been  Impaneled  and 
sworn,  neither  the  State  nor  the  court  has  the  right,  over  the 
objection  of  defendant,  to  remove  from  the  Jury  any  of  the  mem- 
bers thereof  because  of  any  disqualification  "propter  defectum" 
and  if  this  is  done  the  defendant  is  entitled  to  interpose  a  plea 
of  former  Jeopardy,  and  to  a  discharge  thereon.  (Post^  pp.  601- 
602.) 
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Cases  cited  and  approved:  Ward  ▼.  State,  1  Hum.»  253;  Mahala 
y.  State,  10  Terg.,  532;  State  y.  Brooks,  8  Hum.,  10;  Elijah  y. 
State,  1  Hum.,  103. 

4.  tSAKE.  Same.  Sight  to  plead  former  Jeopardy  not  waived  by 
defendant,  when. 
Where  the  defendant  objected  to  the  discharge  of  two  Jurors  after 
the  Jury  had  been  sworn,  and,  pleading  his  former  Jeopardy, 
moved  his  release  he  did  not  waive  his  rights  thereunder,  or  con- 
sent to  the  discharge  of  said  Jurors  by  asking,  after  his  objec- 
tion and  motion  had  been  overruled,  for  a  new  venire,  nor  by 
failing  to  object  subsequently  to  the  new  Jurors  chosen  in  the 
place  of  those  rejected.    {Post,  pp.  600-601.) 


FROM  MONTGOMERY. 


Appeal  from  the  Criminal    Court    of  Montgomery 
County. — T.  F.  Mabtin^  Special  Judge. 

Gholson  &  LiriiB,  Daniel  &  Daniel,  W.  M.  Braindon^ 
A.  S.  Caldwell  and  Matt.  G.  Lylb^  for  Tomasson. 

Attoenby-Gbnbbal  Catbs^  for  the  State. 


Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

The  defendant  was  indicted  for  murder.  Upon  the 
trial  the  jury  found  him  guilty  .of  involuntary  man- 
slaughter^  and  he  was  sentenced  to  one  hour  in  the 
county  jail  and  to  pay  the  costs  of  prosecution. 
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This  was  all  prior  to  the  last  term  of  this  conrt^  and 
to  that  term  the  defendant  prayed  an  appeal,  which 
was  dismissed  because  no  judgment  had  been  rendered 
in  the  court  below  upon  the  verdict  of  the  jury.  The 
order  of  this  court  w^as  that  the  cause  be  remanded  to 
the  lower  court,  in  order  that  judgment  might  be  ren- 
dered on  the  verdict ;  and  this  was  done,  and  defendant 
has  again  appealed.  Defendant  insists  that  such  irr^- 
ularities  occurred  in  the  proceedings  in  the  court  below 
in  impaneling  the  jury  that  he  is  entitled  to  a  reversal 
of  the  judgment,  and  to  be  discharged. 

It  appears  that  a  jury  was  selected,  impaneled,  and 
sworn.  They  took  their  seats  in  the  jury  box.  The  de- 
fendant was  arraigned,  and  both  the  State  and  defend- 
ant announced  ready  for  trial.  Thereupon  the  court 
adjourned  for  dinner. 

After  dinner  the  trial  judge,  upon  his  own  motion, 
called  up  two  of  the  jurors  who  had  been  selected,  im- 
paneled, and  sworn,  and  after  asking  them  some  ques- 
tions, discharged  them  from  the  jury — one  because  of 
relationship  to  the  defendant,  and  the  other  because  he 
had  not  been  a  resident  of  the  county  for  a  time  suffi- 
cient to  render  him  competent  to  sit  as  a  juror. 

The  defendant  objected  to  the  discharge  of  the  jurors, 
and  protested  against  the  formation  of  a  new  jury  by 
supplying  their  places. 

The  trial  judge  overruled  the  objection,  and  directed 
the  clerk  to  place  in  the  hat  the  names  of  five  members 
of  the  r^ular  venire,  who  had  not  answered  to  their 
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names  on  the  original  call.  The  defendant,  still  pro- 
testing upon  being  forced  to  go  further  into  the  trial, 
insisted  that,  if  it  was  proceeded  with,  he  should  have  a 
new  venire,  and  it  was  thereupon  ordered  by  the  court 
after  the  five  names  had  been  exhausted. 

The  names  of  the  new  venire,  fifteen  in  number,  were 
then  placed  in  the  hat,  and  from  this  number  two  jurors 
were  selected  instead  of  the  two  who  had  been  dis- 
charged. Defendant,  while  objecting  to  going  further 
into  the  ti*ial,  made  no  specific  objection  to  the  two 
jurors  selected.  He  moved  for  his  discharge,  and  filed 
his  plea  or  motion  of  "once  in  jeopardy,"  all  of  whicli 
the  trial  judge  overruled,  and  required  him  to  go  to 
trial,  with  the  result  as  stated. 

This  action  of  the  court  is  assigned  as  error,  and  it 
is  insisted  that  defendant  is  entitled  to  his  dischai^e. 
He  also  says  that  he  is  not  guilty,  but  acted  strictly  in 
self-defense.  The  verdict  of  the  jury  in  the  case  is  pe- 
culiar and  inconsistent,  and  defendant  does  not  object 
materially  to  the  feature  of  imprisonment,  but  objects 
to  being  taxed  with  the  costs,  which  amount  to  several 
hundred  dollars.  It  is  this  cost  incurred  in  the  trial, 
rather  than  the  sentence  of  confinement,  that  is  com- 
plained of. 

The  question  presented  is,  has  the  defendant  been 
placed  twice  in  jeopardy  by  the  proceedings  in  the  court 
below? 

In  MahaJa  v.  The  State,  10  Yerg.,  532,  31  Am.  Dec., 
591,  it  is  held  that  a  jury  in  a  criminal  case  cannot  be 
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discharged  without  the  consent  of  the  prisoner,  unless 
there  is  an  actual  necessity  therefor,  and  any  discharge, 
except  for  necessity,  without  the  prisoner's  consent, 
will  operate  to  discharge  him. 

It  is  further  held  that  the  cases  of  necessity  w^hich 
will  authorize  such  discharge  are,  first,  when  the  court 
is  compelled  by  law  to  be  adjourned  before  the  jury  can 
agree  on  a  verdict;  second,  when  the  prisoner,  by  his 
own  misconduct,  places  it  out  of  the  power  of  the  jury 
to  investigate  his  case  correctly,  or  is  by  the  visitation 
of  providence  prevented  from  being  able  to  attend  his 
trial;  and,  third,  when  there  is  no  possibility  for  the 
jury  to  agree  upon  and  return  a  verdict 

In  Ward  v.  State,  1  Hum.,  253,  it  was  held  that  after 
a  jury  had  been  sworn  it  was  too  late  to  challenge  any 
of  its  members  ^^proptcr  defectum/^  and  therefore,  if  the 
court  permit  the  district  attorney-general,  not  only 
after  the  jury  has  been  sworn,  but  also  charged  w^ith 
the  fate  of  the  prisoner  to  set  them,  or  a  part  of  them, 
aside  against  the  prisoner's  consent,  and  compel  him  to 
select  others,  and  a  verdict  is  rendered  against  him, 
the  prisoner  is  entitled  to  his  discharge.  In  this  case 
the  court  defines  what  is  meant  by  "charged,"  to  wit, 
that  it  means  when  the  prisoner  has  been  placed  in  the 
hands  of  the  jury  for  trial,  which  occurs  when  the  jury 
is  sworn,  and  before  indictment  read  or  testimony 
heard,  and  not  necessarily  after  the  testimony  in  the 
case  is  heard  or  the  law  charged.  In  accord  with  this 
case  is  the  latter  case  of  The  State  v.  Wm.  Connor,  6 
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Cold.,  315,  where  the  doctrine  is  stated  in  these  words : 
"When  the  jury  has  once  been  impaneled  and  charged 
with  the  trial  of  the  prisoner,  the  discharge  of  the  jury, 
unless  by  the  consent  of  the  prisoner,  or  in  case  of  legal 
necessity,  will  operate  as  an  acquittal,  and  prevent  his 
being  again  put  on  trial." 

And  again :  After  the  jury  is  elected  and  sworn,  and 
thereby  becomes  a  part  of  the  tribunal  sitting  for  the 
prisoner's  trial,  and  all  the  preliminary  things  are  ready 

w 

tor  the  trial,  he  has  then  reached  the  jeopardy  from  the 
repetition  of  which  our  constitutional  rule  protects 
him.  The  jury  is  then  charged  with  his  deliverance, 
and  his  life  undoubtedly,  in  capital  cases,  is  in  jeopardy 
during  their  deliberations. 

The  jurors  in  this  case  were  discharged  for  reaisons 
^^propter  defectum/^  and  not  because  they  had  prejudged 
the  case.  This  distinction  is  explained  in  Cartivright 
V.  8tat€y  12  Lea,  620,  and  a  different  rule  prevails  at 
least  in  favor  of  the  defendant  in  the  two  classes  of  ob- 
jections. 

In  accord  with  this  case  and  the  cases  of  Ward  v. 
State,  1  Hum.,  253,  and  Mahala  v.  StatCy  10  Yerg.,  532, 
31  Am.  Dec,  591,  see  State  v.  Brooks^  3  Hum.,  70 ;  Elijah 
V.  State,  1  Hum.,  103. 

It  is  said  in  this  case  that  the  defendant  waived  his 
rights  by  not  objecting  specifically  to  .the  jurors  which 
were  chosen  in  place  of  those  rejected,  and  by  himself 
calling  for  a  new  venira 
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We  understand  from  the  record  that  defendant  prop- 
erly objected  to  discharging  the  two  jurors  and  to  filling 
their  places  with  others;  that  he  moved  for  his  release, 
and  pleaded  his  former  jeopardy ;  and  the  fact  that  he 
desired  and  asked  for  a  special  venire,  and  made  his 
selection  from  it,  rather  than  fill  up  the  jury  from  the 
r^ular  panel,  should  not  be  treated  as  a  waiver  of  his 
rights,  nor  as  consenting  to  the  discharge  of  the  jurors 
originally,  or  to  a  trial  before  the  jury  as  finally  made 
up.  He  was  in  the  attitude  of  protesting  and  objectr 
ing  all  the  while  and  his  waiver  and  consent  only  went 
to  the  extent  of  selecting  the  best  material  he  could  get 
under  the  circumstances. 

We  are  of  opinion  defendant  was  in  jeopardy,  and  is 
entitled  to  his  discharge,  and  the  costs  should  be  re- 
taxed  against  the  State,  except  so  far  as  heretofore  ad- 
judged. 
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State  v.  Akin.  .  .  117   sosi 

{Nashville.    December  Term,  1903.) 

1.  OONSTITUTIONAL  LAW.    Power  of  tlie  legislature  to  redis- 
trict  a  county,  reaifirmed. 

It  Is  now  settled  law  in  this  State  that  the  legislature  has  the 
right  to  redistrict  a  county  and  abolish  the  offices  of  justices 
of  the  peace  in  civil  districts  extinguished  by  such  redistricting. 
{Post,  p.  607.) 

Case  cited  and  approved:  The  Redistricting  Cases,  111  Tenn., 
234. 

2.  SAME.    Beducing  number  of  districts  does  not  abolish  county 
court.    Oase  in  Judgment. 

The  general  assembly,  by  a  statute  properly  enacted  (Acts  of  1903, 
ch.  363)  redistricted  Maury  county,  and  abolished  a  number  of 
civil  districts  by  merging  them  with  other  original  districts 
which  were  not  extinguished,  thereby  reducing  the  number  of 
districts  in  the  county  from  twenty-five  to  nine.  The  defendant 
was  indicted  for  falsely  assuming  to  be  a  justice  of  the  peace 
and  acting  as  such  for  one  of  the  districts  which  had  been 
abolished  by  said  act  Upon  demurrer  raising  the  question,  the 
act  was  held  by  the  trial  Judge  to  be  unconstitutional  and  the 
indictment  was  quashed.    The  State  appealed. 

Held:  1.  The  legislature  had  full  power  to  redistrict  the  county 
and  abolish  the  office  of  justice  of  the  peaca  in  civil  districts  ex- 
tinguished thereby; 

2.  The  statute  was  not  unconstitutional  on  the  ground  that  it 
abolished  the  county  court,  because  that  court  is  composed  of 
the  justices  of  the  peace  of  the  districts,  and  the  number  of  dis- 
tricts is  immaterial. 

Cases  cited  and  approved:  The  Redistricting  Cases,  111  Tenn., 
234;  Colbert  v.  Bond,  110  Tenn.,  370;  Railway  v.  Wilson  County, 
89  Tenn.,  COO. 

Case  cited  and  distinguished:     Pope  v.  Phifer,  3  Heisk.,  682. 
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8.  OFFIOB.  Vaeaacy  in,  how  lilled. 
Where  an  office  is  newjy  created,  there  ia  a  vacancy  therein,  within 
the  meaning  of  the  constitutional  provision  that  "the  election 
of  all  officers  and  the  filling  of  all  vacancies,  not  otherwise  di- 
rected or  provided  by  this  constitution,  shall  be  made  in  such 
manner  as  the  legislature  shall  direct"    {Poit,  p.  608.) 

Case  cited  and  approved:     Condon  v.  Maloney,  108  Tenn.,  82. 


FROM  MAURT. 


Appeal  from  the  Circuit  Court  of  Maury  Couniy. — 
Sam  HoiiDiNO^  Judga 

Attobnby-Oeneral  Cates,  for  the  State. 
E.  H.  Hatcher^  C.  B.  Hatoheb,  George  T.  Hughes, 
and  H.  P.  FiGUERS^  for  Akin. 


Ms.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court 

The  defendant  in  error  waa  indicted  for  falsely 
assuming  to  be  a  justice  of  the  peace,  and  taking  upon 
himself  to  act  as  such  for  the  fifteenth  civil  district  of 
Maury  county,  as  was  alleged,  after  that  district  had 
been  abolished  by  chapter  363,  page  1093,  of  the  Acts 
of  the  I^islature  of  the  year  1903.  Upon  demurrer 
raising  the  question,  this  act  was  held  by  the  trial  judge 
to  be  unconstitutional,  and  the  indictment  was  quashed. 
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The  State,  on  appeal,  has  assigned  error  on  this  action. 
The  objection  raised  to  this  act  in  the  lower  court, 
and  renewed  here,  is  that  its  purpose  and  effect  is  to 
destroy  the  county  court  of  Maury  county,  and,  this 
being  so,  it  is  void,  because,  as  is  insisted,  that  court  is 
placed  by  the  constitution  beyond  legislative  impair- 
ment or  destruction.  While  the  case  of  Pope  v.  Phifer, 
3  Heisk.,  682,  announces  that  the  county  court  is  a  con- 
stitutional court,  yet  it  must  be  considered  that  the 
later  utterances  of  this  court  have  thrown  grave  doubt 
upon  the  soundness  of  that  doctrine.  In  Rcuilwo/y  V. 
Wilson  County^  89  Tenn.,  600, 15  S.  W.,  446,  it  was  said  : 
"Though  the  county  court  existed  in  some  form  in 
North  Carolina  before  the  organization  of  this  State, 
and  may  be  said  to  have  been  recognized  by  our  consti- 
tution of  1796  as  one  of  the  institutions  of  the  State 
then  existing,  it  is  nevertheless  a  court  of  statute 
merely,  possessed  alone  of  statutory  jurisdiction,  and 
wholly  wanting  in  common-law  powers."  In  the  still 
more  recent  cases  of  Colbert  v.  Bond  and  Olisaoiv  v. 
Galloway,  110  Tenn.,  370,  75  S.  W.,  1061,  it  is  distinctly 
stated  that  "the  county  courts  were  created  by  the  gen- 
eral assembly  under  the  authority  given  it  in  the  con- 
stitution to  ordain  and  establish  such  inferior  courts 
from  time  to  time  as  might  be  necessary,  and  [they] 
have  only  such  jurisdiction  and  power  as  has  been  ex- 
pressly vested  in  them  by  enactments  of  the  legislature. 

« 
•       •        . 

It  is  unnecessary,  however,  to  press  this  view,   as, 
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upoa  an  examination  of  the  act  in  question,  we  see  noth- 
ing in  its  provisions  to  warrant  the  contention  of  the 
defendant  in  error  that  the  l^islative  purpose  was  to 
destroy  the  county  court  of  Maury  county.  It  certainly 
is  not  avowed  in  the  face  of  the  act,  and  we  do  not  think 
it  inferable  from  its  terms.  It  was  the  clear  intention 
of  the  legislature  to  reduce  the  civil  districts  of  the 
county  from  twenty-five  to  nine,  but  that  court  could  as 
well  exist  and  exercise  all  its  statutory  jurisdiction  with 
the  smaller  as  with  the  larger  number  of  districts.  It 
abolished  certain  districts  by  merger,  but  new  justices 
of  the  peace  from  the  new  districts,  when  elected  and 
commissioned,  could  perform  all  the  functions  of  mem- 
bers of  that  court,  as  did  the  justices  from  the  old  and 
extinct  districts  It  will  be  seen  the  integrity  of  that 
court  is  in  no  way  assailed  by  the  act. 

Before  coming  to  examine  more  carefully  its  provis- 
ions, it  is  apparent  that  at  the  time  of  its  passage  there 
were  twenty-five  civil  districts  in  the  county,  numbered 
from  one  to  twenty-five,  inclusive.  It  is  conceded  that 
civil  district  No.  9  was  not  interfered  with.  It  was  left 
intact,  and,  as  a  matter  of  course,  the  term  of  office  of 
the  justices  elected  for  that  district  was  not  aflfected  by 
this  legislation. 

We  will  now  consider  the  act  in  so  far  as  it  deals  with 
the  other  civil  districts  of  the  county.  By  reference 
to  it,  it  will  be  seen  that  it  provides  for  civil  district  No. 
1  in  these  words :  "Civil  district  No.  1  shall  embrace 
.    .    .    districts  Noa  1,  17  and  18  as  now  established 
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and  existing.^'  We  do  not  understand  that  by  this  it 
was  intended  to  destroy  original  district  No.  1 ;  on  the 
contrary,  to  recognize  it  as  still  existing.  In  the  new 
or  statutory  enumeration  of  civil  districts,  as  in  the  old, 
it  is  No.  1 ;  and,  instead  of  being  abolished,  it  has  civil 
districts  Nob.  17  and  18  added  to  or  merged  in  it.  The 
effect  of  this  is  not  to  destroy,  but  to  preserve,  the  old 
district,  with  its  limits  extended  by  adding  new  terri- 
tory. The  same  thing  is  done  with  regard  to  original 
civil  districts  Nos.  4  and  5.  With  No.  4  are  merged 
civil  districts  Nos.  3,  21,  and  24,  and  No.  6  is  merged 
with  original  civil  district  No.  5.  So  it  is  that  the  act 
leaves  one  of  the  civil  districts  of  that  county  untouched, 
and  three  others  with  enlarged  boundaries;  resulting 
necessarily  in  the  destruction  of  those  districts  whose 
territory  is  taken  for  this  enlargement.  The  other  five 
of  the  nine  districts  are  provided  for  by  the  extinction 
of  the  remainder  of  the  twenty-five  original  districts. 

That  the  l^slature  has  the  right  to  redistrict  a 
county,  and  abolish  the  offices  of  justice  of  the  peace  in 
civil  districts  extinguished  by  such  redistricting,  haa 
been  recently  held  by  this  court,  in  the  Redistricting 
Cases,  111  Tenn.,  234,  in  an  opinion  by  Neil,  J* 

It  was  there  held,  when  these  "constituent  organiza- 
tions [civil  districts]  are  in  any  manner  lawfully  abol- 
ished, .that  the  justices  of  the  peace  dependent  thereon 
must  always  lose  their  place  in  the  system."  From  this 
it  necessarily  follows  that  all  the  justices  in  the  extin- 
guished districts  of  which  civil  district  No.  16  was  one, 


\ 
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eo  instanti,  terminated  their  official  life,  and  were 
thereafter  without  power  to  exercifee  any  of  the  func- 
tions of  office.  It  was  otherwise,  however,  with  those 
justices  representing  the  civil  district  not  interfered 
with  by  the  act,  as  well  as  those  elected  from  districts 
Nos.  1,  4,  and  6,  the  boundaries  of  which,  as  has  been 
seen,  were  simply  enlarged. 

There  need  be  no  embarrassment  of  the  affairs  of  the 
county  from  this  legislation.  Not  only,  under  this  con- 
struction, are  the  justices  of  the  peace  for  four  districts 
left  unaffected,  but  the  places  of  the  justices  for  the 
other  five  civil  districts  can  be  filled  by  an  election  held 
after  ten  days'  notice  given  by  the  proper  authoritiei^ 
for,  notwithstanding  these  five  are  new  districts,  yet  the 
places  to  be  filled  in  them  are  "vacancies,"  within  our 
statutes.  Condon  v.  Moloney^  108  Tenn.,  82,  65  S.  W., 
871. 

It  follows  that  the  circuit  judge  was .  in  error  in 
quashing  the  indictment,  and  the  judgment  is  therefore 
reversed;  and  the  case  is  remanded. 
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Halfagbb  V.  State. 
\{Nashville.    December  Term,  1003. y 

1«  TINB  AND  COSTS.  Judgment  lor,  most  be  Moored  by  more 
than  one  enrety— Valid  Judgment  not  reveraed  beoauae  baaed 
on  wrong  reaaon.  Oaae  in  Jadgment. 
Plaintiff  in  error,  convicted  of  a  misdemeanor  in  a  circuit  court, 
was  fined  and  taxed  with  tlie  costs  of  the  case.  Thereupon  he 
offered  to  secure  such  fine  and  costs  by  o^e  of  the  attomesrs  of 
the  court  who  was  solvent,  good  for  the  amount,  and  who  ex- 
pressed a  willingness  to  become  such  surety  and  tendered  him- 
self with  the  plaintiff  in  error.  The  court  declined  to  accept 
the  attorney  as  surety  and  the  plaintiff  in  error  being  unable  to 
procure  any  one  else,  was  sentenced  to  the  workhouse.  From 
this  ludgment  he  prayed  and  was  granted  an  appeal. 
Held:  1.  The  statute  providing  that  a  defendant  may  "confess 
Judgment  for  the  fine  and  costs  with  good  sureties/'  and  thereby 
secure  a  discharge,  is  mandatory. 

Code  cited  and  approved:     Sees.  7214,  7216  (S.) 

2.  The  statute  prohibiting  attorneys  from  becoming  sureties  upon 
any  bail  bond  or  recognizance  for  the  appearance  of  defendants 
in  pending  criminal  cases  does  not  apply  to  a  case  where  a 
line  is  assessed,  and  does  not  inhibit  an  attorney  from  becoming 
a  surety  for  such  fine. 

Statute  construed:    Acts  of  1903,  ch.  48. 

3.  The  appeal  was  from  a  final  Judgment  on  the  verdict,  and  was 
properly  allowed. 

4.  The  tender  of  the  surety  was  properly  made  to  the  court 

5.  A  tender  of  only  one  surety  is  insufficient  under  the  provision 

of  the  statute  allowing  a  defendant  to  confess  Judgment  for  a 

fine  and  costs  with  good  "sureties." 
112  Tenn— 39 
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6.  The  Judgment  sentencing  defendant  to  the  workhouse  was 
Talid  and  correct  on  the  record,  and  wlU  not  be  reyersed,  a^ 
though  the  trial  Judge  assigned  a  wrong  reason  for  his  action. 


VROM  PUTNAIL 


Appeal  in  error  from  the  Circuit  Court  of  Putnam 
County. — ^W.  T.  Smith,  Judga 

B.  B.  Capshaw^  for  Halfacre. 

Attobnby-Gbneral  Cates^  for  the  Stata 


Mb.  Justiob  Neil  delivered  the  opinion  of  the  Court. 

■ 

The  plaintiff  in  error  was  convicted  of  a  misdemeanor 
in  the  circuit  court  of  Putnam  county,  and  was  fined 
one  cent,  and  taxed  with  the  costs  of  the  cause.  There- 
upon he  offered  to  secure  such  fine  and  costs,  one  of  the 
attorneys  of  the  court  who  was  solvent,  and  good  for  the 
amount,  expressing  a  willingness  to  become  such  surety, 
and  tendering  himself  with  the  plaintiff  in  error.  The 
court  declined  to  accept  the  attorney  as  surety,  and,  the 
plaintiff  being  unable  to  procure  any  one  else,  he  was 
sentenced  to  the  workhouse  to  work  out  the  said  fine 
and  costs.  Thereupon  he  appealed  to  this  court,  and 
has  assigned  errors. 
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The  statute  bearing  upon  the  question  is  found  in 
Shannon's  Code,  section  7214,  which  reads  as  follows: 

^^In  cases  where  a  fine  is  assessed,  the  court  may  allow 
the  defendant  to  confess  judgment  for  the  fine  and  costs, 
with  good  sureties." 

The  word  ^^ay''  in  statutes  usually  indicates  that  the 
act  to  which  it  refers  is  discretionary,  rather  than  man- 
datory, and  will  be  so  construed  unless  the  context  indi- 
cates a  different  meaning. 

The  section  immediately  following  the  one  just  quoted 
reads  as  follows : 

^^7215.  If  the  fine  and  costs  are  not  paid,  or  the 
judgment  confessed,  according  to  the  provisions  of  the 
preceding  section,  the  defendant  shall  be  imprisoned 
until  the  fine  and  costs  are  paid,  or  he  is  otherwise  dis- 
charged by  law." 

Construing  the  two  sections  together,  we  are  of  the 
opinion  that  section  7214  is  mandatory,  and  that  the 
prisoner,  in  a  case  to  which  the  statute  applies,  has 
always  the  right  to  bring  with  him  proper  sureties,  and 
that  upon  the  confession  judgment  by  himself  and  sure- 
ties before  the  court  for  the  time  and  costs  he  must  be 
discharged. 

The  refusal  of  his  honor  was  based  upon  chapter  48, 
page  89,  Acts  1903,  which  reads  as  follows : 

"That  hereafter  it  shall  be  unlawful  for  any  attorney 
practicing  in  the  courts  of  this  State,  to  sign  any  bond, 
or  enter  into  any  recognizance,  as  surety,  for  the  ap- 
pearance of  any  defendant  or  defendants  in  any  criminal 
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case  pending  against  such  defendant  or  defendants  in 
said  courts. 

"Sec.  2.  Be  it  further  enacted,  that  any  attorney  vio- 
lating the  provisions  of  the  forgoing  sections  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  not  less  than  twenty-five  (|25.00)  dol- 
lars^ nor  more  than  fifty  (f50.00)  dollars." 

It  is  obvious  that  this  statute  does  not  cover  a  case 
like  the  present — ^the  confession  of  judgment  for  a  fine 
and  costs— but  only  to  bonds  and  recognizances  for  the 
appearance  of  a  defendant  for  trial.  It  is  due  to  the 
learned  circuit  judge  to  say  that  at  the  time  he  refused 
to  accept  the  attorney  in  the  manner  above  stated  the 
act  (as  we  are  informed  by  counsel)  had  not  been  pub- 
lished, and  he  had  been  misinformed  as  to  its  terms. 

It  is  insisted  for  the  State,  however,  that  the  case  is 
not  properly  here ;  that  the  surety  should  have  been  ten- 
dered to  the  clerk,  and,  if  refused,  a  writ  of  habeas  cor- 
pus  should  have  been  sued  out;  and  that  no  appeal 
would  lie,  under  the  facts  stated. 

We  have  already  indicated  that  the  tender  of  the 
surety  was  properly  made  to  the  court  for  confession  of 
judgment  This  results  from  the  very  terms  of  the 
statute. 

But  it  is  suggested  that  the  order  of  imprisonment 
was  not  such  a  final  judgment  as  would  authorize  an 
appeal.  We  think  this  a  mistaken  view.  What  was 
really  done  was  this :  The  jury  returned  a  verdict  of 
guilty.    The  plaintiff  in  error  made  a  motion  for  a  new 
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trial,  which  was  overruled.  The  court  then  adjudged 
that  the  plaintiff  in  error  ^^for  his  said  offense  pay  the 
sum  of  one  cent  and  all  the  costs  of  the  cause."  The 
plaintiff  in  error  then  tendered  the  surety  in  the  man- 
ner above  stated.  This  was  refused  by  the  court,  and 
the  final  entry  made  as  follows : 

"It  is  therefore  considered  by  the  court  that  the  de- 
fendant, John  Halfacre,  undergo  confinement  in  the 
workhouse  of  Putnam  county,  at  hard  labor,  until  he 
work  out  said  fine  and  costs,  or  is  otherwise  legally  dis- 
charged.'' 

To  this  action  of  the  court  the  defendant  (plaintiff  in 
error  here)  excepted,  and  prayed  an  appeal,  which  was 
granted. 

So  the  appeal  was  really  from  the  judgment  of  the 
court  rendered  upon  the  verdict,  when  that  judgment 
had  attained  its  complete  form;  that  is,  upon  the  lia« 
bility  being  fixed,  the  defendant  below  tendered  a  statu- 
tory form  of  settlement,  which  was  refused  by  the  court, 
and  judgment  rendered  against  him  on  the  verdict,  just 
as  if  no  such  tender  had  been  made. 

The  defendant  had  the  legal  right  then  to  appeal  from 
such  final  judgment,  and  upon  that  appeal  we  can  prop- 
erly determine  whether  the  sentence  was  legally  pro- 
nounced. 

We  are  of  the  opinion  that,  if  the  defendant  below 
had  brought  with  him  two  solvent;  sureties,  and  all  of 
them  had  offered  to  confess  judgment  before  the  court 
for  the  fine  and  costs,  it  would  have  been  the  duty  of 
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the  court  to  accept  them,  and  discharge  the  defendant, 
r^axdless  of  the  fact  whether  the  Bureties  were  attor- 
neys at  law  or  not  But  only  one  surety  was  brought 
and  for  this  reason  the  action  of  the  court  below  in  de- 
clining to  accept  him  as  a  sufficient  surety  was  correct. 
The  statute  says  '^sureties,"  indicating  that^  as  a  condi- 
tion of  the  right,  the  defendant  must  bring  with  him 
more  than  ona  It  is  immaterial  that  the  circuit  judge 
assigned  a  wrong  reason  for  his  action.  If  it  appears 
to  be  correct  on  the  case  made  by  the  record,  it  will  be 
sustained  notwithstanding.  It  follows  that  there  waB 
no  error  in  the  refusal  of  his  honor  to  accept  the  confes- 
sion of  judgment  of  the  defendant  and  of  the  attorney 
referred  to  and  to  discharge  the  prisoner. 

The  judgment  therefore  must  be  affirmed,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
therewith. 
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State,  ew  rel.,  t?.  Tuenpikb  Company. 
(Nashville.    December  Term,  1903.) 

1.  QUO  WAB&ANTO.  Statutory  action  in  the  nature  of,  under 
oontrpl  ol  district  attorney-general,  and  not  relators. 
Although  a  suit  may  be  Instituted  for  the  forfeiture  of  the  charter 
of  a  corporation,  in  the  name  of  the  State,  by  the  attorney  gen- 
eral of  the  district  where  brought,  on  information  of  any  person, 
on  giving  security  for  costs,  such  suit  is  under  the  control  of 
the  district  attorney-general,  and  may  be  dismissed  on  his  mo- 
tion or  petition,  without  the  consent  of  the  relators.  (Post,  pp. 
616-620.) 

€ode  cited  and  construed:  Sees.  5165-5169  (S.);  sees.  5146-5150 
(M.  ft  v.);  sees.  3409-3418  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  State,  ex  rel.,  v.  Turnpike  Co.«  8  Tenn. 
Chy.,  163;  State  v.  MoConnell,  3  Lea,  333;  State  v.  Campbell,  8 
Lea,  74;  State,  ex  rel.,  v.  Agee,  105  Tenn.,  588. 

9.  8AKB.  Same.  Power  ol  district  attomey^general  not  affect- 
ed by  liability  ctf  relators  lor  costs. 
The  liability  for  costs  is  one  of  the  perils  assumed  by  relators  in 
a  suit  instituted  in  the  name  of  the  State  to  forfeit  the  charter 
of  a  corporation,  and  that  considerable  costs  have  accrued  in 
the  preparation  of  the  case  does  not  affect  the  right  of  the  dis- 
trict attorney-general  to  dismiss  it  whenever  he  deems  that 
the  public  interests  demand  that  course.    (Po9t,  pp,  619-620.) 


FROM  SUMNER. 


Appeal  from  the  Chancery  Court  of  Stunner  County. 
.  W.  Stout,  Chancellor. 


616  TENNESSEE  EEPOBTS.        [VoL  112 

State,  ez  rel.,  y.  Turnpike  Co. 

DiSMUKES  &  Baskebville^  for  Relators. 

B.  P.  Allen  and  J.  D.  Q.  Mobton,  for  Turnpike  Com- 
pany. 


Mb.  Chief  Justioe  Beabd  delivered  the  opinion  of 
the  Court. 

This  was  a  bill  in  the  name  of  the  State,  by  certain 
relators,  asking  a  decree  of  forfeiture  of  the  charter  of 
the  defendant  corporation.  Subsequently  it  was  dis- 
missed by  the  chancellor  on  petition  of  the  attorney- 
general  asking  such  order  upon  the  ground  that  neither 
the  public  welfare  nor  the  interests  of  the  State  of  Ten- 
nessee required  a  further  prosecution  of  the  suit  or  the 
forfeiture  of  defendant's  charter.  This  aqtion  of  the 
chancellor  is  called  in  question  by  the  relators,  who  haye 
brought  this  case  to  this  court  by  appeal. 

This  suit  was  instituted  under  the  authority  of  sub- 
section 4  of  section  5165  of  Shannon's  Code,  and  it  is 
conceded,  and,  if  not  so,  it  is  nevertheless  true,  the 
State  is  an  essential  party  to  the  proceeding ;  and,  fur- 
ther, that  the  relators  could  not  h^ve  used  the  name  of 
the  State  for  its  prosecution  save  by  the  consent  of  the 
attorney-general,  indicated  by  his  signature  to  their  bill. 
The  contention  of  the  appellants  is,  however,  that,  this 
consent  having  once  been  given,  he  has  committed  the 
State  to  its  prosecution,  and  has  thus  exhausted  all  con- 
trol over,  the  suit. 
'  ......  .    .         « 

It  would*  seem,  without  the  aid  of  the  authority,  that 
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this  contention  must  be  unsound.  The  State,  in  the 
first  place,  for  the  improyement  of  a  highway  in  the 
interest  of  the  public,  granted  this  charter  to  parties^ 
proposing  to  build  the  turnpike  in  question.  Not  only 
are  the  rights  exercised  by  the  corporation  derived  from, 
but  all  the  burdens  borne  by  it  are  imposed  by,  the 
State.  From  these  considerations  we  think  it  naturally 
would  follow  that  the  State  alone  should  determine 
when  it  would  enforce  a  forfeiture  of  the  rights  and 
privileges  conferred  by  the  charter. 

It  is  true  the  proceeding  may  be  set  on  foot  on  the 
^information  of  any  person,  upon  such  person  giving 
security  for  the  costs  of  the  proceeding.''  Code  ( Shan- 
non's), section  5169,  but  this  must  be  done  ^4n  the  name 
of  the  State  and  by  the  attorney-general  of  the  district 
where  instituted." 

The  effect  of  this  section  and  those  following  bearing 
upon  this  remedy  was  considered  in  State  v.  McConnell, 
3  Lea,  332.  The  bill  in  that  case  was  filed  by  private 
counsel  in  the  name  of  the  State  by  a  citizen  as  relator 
to  try  the  title  of  the  defendant  McConnell  to  the  office 
of  judge  of  the  circuit  court,  under  the  authority,  it  was 
claimed,  of  subsection  1  of  section  5165  of  Shannon's 
Code  and  3409  of  the  old  Coda  It  was  neither  signed 
nor  sanctioned  by  the  attorney-general  for  the  State 
nor  the  attorney-general  for  the  district.  Upon  de- 
murrer assigning  that  such  a  bill  would  only  lie  in  the 
name  of  the  attorney-general,  it  was  dismissed.  Upon 
appeal  the  action  of  the  chancellor  was  approved.    In 
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the  course  of  the  opinion  the  sections  of  the  act  r^olat- 
ing  the  proceeding  were  examined  by  the  court  in  con- 
nection with  chapter  65,  page  107,  of  the  Acts  of  1845- 
46,  from  which  they  were  taken,  and  it  was  held  that 
the  suit  contemplated  by  them  must  be  brought  by  the 
attorney-general.  In  the  course  of  the  opinion  it  was 
said: 

^^The  section  does  not  say  that  the  suit  shall  be 
.brought  by  the  relators,  but  on  their  information*  The 
sense  and  grayamen  of  the  two  sections  require  by  nec- 
essary implication  the  suit  on  relation  to  be  by  the  same 
person  as  the  suit  when  directed,  and  that  person  is  the 
State's  attorney-general.  Beyond  all  doubt  the  suit  pro- 
vided for  under  these  sections  was  intended  to  be  a  suit 
by  the  State  to  subserve  the  public  interests^  and  this 
can  only  be  obtained  by  haying  the  State  represented  by 
its  proper  officer.  .  .  .  No  good  reason  has  beeu 
suggested  or  occurs  why  the  new  remedy  given  by  the 
statute  should  not  be  controlled  by  the  State,  as  was  the 
old  remedy  which  it  was  intended  to  replace" 

This  case  expressly  recognizes  the  right  of  the  State 
to  institute  and  also  to  control  the  suit  after  its  institu- 
tion. The  reason  why  this  continued  control  should  be 
exercised  is  furnished  by  the  court  in  ^^that  the  govern- 
ment, having  created  the  corporation  for  the  purpose 
declared  in  its  charter,  ought  to  have  a  voice  in  its  de- 
struction. It  may  waive  a  forfeiture^  which  the  court 
only  can  declare^' 
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It  would  fall  far  short  of  such  control  if ,  having  once 
%egan,  it  could  not^  at  its  discretion,  discontinue  the 
proceeding  upon  afterward  discovering  that  it  was  im- 
providently  brought,  or  upon  the  change  of  conditions 
tiiat  the  public  welfare  would  not  be  served  in  its  prose- 
-cution.  Its  voice  can  only  be  heard  in  either  regard 
4;hrough  its  representative,  the  attorney-general. 

The  mistake  in  the  present  contention  is  in  the  as- 
-sumption  that  such  a  proceeding  is  in  any  sense  a  pri- 
vate suit  It  is  not  so  in  the  beginning,  nor  in  the  prog- 
ress of  the  case  does  it  ever  become  such.  It  remains 
tU9  it  began,  the  suit  of  the  government ;  the  relators, 
however,  upon  whose  information  it  is  instituted  on 
their  complaint,  being  liable  for  the  cost 

This  was  the  holding  in  State,  ex  reL,  v.  White's 
Oreek  Turnpike  Co.,  3  Tenn.  Oh.,  163,  the  decree  in 
which  case  was  afterwards  affirmed  by  this  court,  and 
also  by  implication  in  Staie,  ex  reL,  v.  Campbell,  8'  Lea, 
74.  In  State,  ex  rel,  v.  Agee,  105  Tenn.,  588,  59  S.  W., 
340,  it  was  said  that  it  followed  from  the  principles  set- 
tled in  these  cases : 

^^That  the  district  attorney-general's  consent  is  neces- 
sary to  a  continuance  of  such  suit ;  that  it  must  remain 
under  his  control  during  its  prosecution,  so  that,  should 
he  find  after  its  institution  that  the  best  interests  of  the 
•State  require  its  discontinuance^  it  is  his  right  to  move^ 
and  the  duty  of  the  court  to  order,  its  dismissal.'^ 
.  It  is  complained  in  the  present  case  that  the  action 
of  the  court  in  its  order  of  dismissal  was  invoked  by 
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the  attorney-general  after  a  nnmber  of  depontions  had 
been  taken  and  considerable  cost  had  accru^  This 
may  be  a  hardship  upon  the  relators^  inasmuch  as  they 
will  be  charged  with  the  payment  of  these  costs;  still 
they  assumed  that  peril  when  they  instituted  the  pro- 
eeedingy  and^  advised  as  they  were  by  former  opinions  of 
this  court  of  their  frail  connection  with  it  and  their 
want  of  all  control  over  it^  they  have  now  no  legitimate 
ground  of  complaint. 

It  has  long  been  established  by  our  cases  that  the 
ancient  writ  of  quo  toarranto  and  the  information  in 
the  nature  thereof  were  not  in  force  in  this  State^  and 
at  least  since  the  McConnell  case,  supra,  that  the  remedy 
here  invoked  was  provided  for  by  Act  1846,  chapter  55, 
carried  substantially  into  the  Code  in  the  sections  one 
of  which  we  have  been  considering.  Being  statutory, 
little,  if  any,  aid,  therefore,  can  be  obtained  by  referring 
to  teixt-books  or  cases  from  other  courta  We  the3*efore 
have  confined  our  examination  of  authorities  to  those 
found  within  our  own  State. 

Judgment  aflbmed. 


I  • 
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Whltmore  ft  Kendall  y.  Rascoe. 


Whitmobb  &  Kendall^  Executors,  v.  Mbs.  Cahbib  Bas- 

GOB  et  al. 

[{Nashville.    December  Term,  1903.)' 

1.  H0MX8TBAD  AND  DOWBB.  Allowed  widow  out  of  person- 
%lty  by  substltation  or  subrogation,  where  land  has  been  sub- 
feeted  to  jMyment  of  lien  debt,  when. 
The  rights  of  the  widow  to  homestead  and  dower  are  superior  to 
the  claims  of  general  creditors  of  her  deceased  husband  and, 
as  the  decedent's  personal  estate  is  the  primary  fund 
for  the  payment  of  all  his  debts,  including  his  personal  debts 
that  are  liens  on  his  land,  if  the  lien  creditors  subject  the 
land  to  the  payment  of  their  lien  debts,  without  resorting  to 
the  personalty  for  payment,  the  ^iTidow  is  entitled  to  be  sub- 
-stitnted  or  subrogated  to  the  rights  of  such  lien  creditors  for 
reimbursement  out  of  the  personalty  for  the  loss  of  homestead 
and  dower  in  the  land  so  subjected  to  the  pasrment  of  the  lien 
debts,  notwithstanding  the  insolyency  of  the  personal  estate. 

■Code  cited  and  construed:  Sec.  8986  (8.);  sec  3090  (M.  ft  V.); 
sec.  2262  (T.  ft  S.  and  1868). 

Case  cited  and  approved:    Toe  y.  Sansom,  48  S.  W.,  817. 

'Gases  cited,  approved,  and  distinguished:  Williams  y.  Woods, 
1  Hum.,  408;  Boyd  y.  Martin,  9  Heis.,  884;  Featherston  y. 
Boas,  2  Tenn.  Cases,  296;  Owynne  y.  Estes,  14  Lea,  672,  673; 
Gibson  y.  Crehore,  5  Pickering,  146;  Creecy  y.  Pearce,  69  N.  C, 
67. 

3.    BAKB.  Same.    Not  defeated  by  marshaling  assets,  when. 
Homestead  and  dower  will  not  be  defeated  by  the  marshaling 
>of  assets*  as  the  rule  for  marshaling  assets  is  inapplicable 
to  a  case  where  the  widow  is  asserting  her  right  to  homestead 
and  dower  against  the  general  creditors  of  her  deceased  hus- 
band's estate.    (Pott,  pp.  636-636.) 
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Cases  cited  and  approved:  Gwynne  v.  Bstes,  14  Lea»  67S;  GMK 
Ham  y.  MGCk>rmack,  86  Tenn.»  698;  White  y.  Folghum,  87  TeniL». 
288. 

8.    ADMIMX8TBATX0V  AHD  ZVHBBITAVOX.  Heir  or  dayiwe^ 
may  be  reimlmraed  out  of  paraonalty  for  land  sold  to  pay  San 
debts  thereon  as  against  the  disteibntee  or  legatee,  bat  not  as^ 
against  creditors. 
The  rights  of  creditors  of  a  decedent  are  superior  to  the  claims, 
of  the  heir  or  deyiaee,  and  where  the  land  has  been  sohjected 
to  the  payment  of  a  lien  debt  thereon,  the  heir  or  deyisee  is. 
not  entitled  to  subrogation,  or  reimbursement  ont  of  the  per- 
sonalty, as  against  the  creditors,  but  he  is  entitled  to  such, 
subrogation  or  reimbursement,  as  against  the  distributee  or 
legatee.     {Poit,  pp.  628-632). 

Case  cited  and  approved :     O'Conner  y.  O'Conner,  88  Tenn.,  76. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County;. 
— John  Allison^  Chancellor. 

Vbetrbes  &  Veetrees,  for  Whitmore  &  Kendall,  Ex- 
ecutors. 

L.  E.  Campbell  and  Thos.  S.  Weaver,  for  Tennessea 
School  for  the  Blind* 

Smith  &  Maddin,  for  Fourth  National  Bank. 
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H.  H.  Babb^  for  Spurlock,  Neil  &  Co. 
Geafton  Gbbhn,  for  Mm  Carrie  KaBcoe. 
E.  B.  Wilson^  Guardian  ad  litem. 


Mb.  JusnCB  McAlisthb  delivered  the  opinion  of  the 
Cioart 

This  record  presents  a  contest  between  the  widow 
and  general  creditors  of  Lou  Bascoe^  deceased,  in  respect 
of  the  allotment  of  dower  and  homestead.  The  material 
facts  found  by  the  court  of  chancery  appeals  are  as  fol- 
lows : 

Lou  Bascoe  died  intestate  in  Davidson  county  leaving 
a  widow  and  several  children.  He  owned  at  his  death 
considerable  personal  property,  but  was  indebted  in  an 
amount  exceeding  its  value,  and  hence  was  insolvent. 
The  only  real  estate  he  owned  was  a  house  and  lot  on 
West  Broad  street  in  the  city  of  Nashville,  which  was 
incumbered  by  a  vendor's  lien  retained  in  the  face  of  the 
deed  to  secure  the  balance  of  the  purchase  •  money, 
amounting  to  about  |3,500. 

The  complainants,  as  his  administrators,  filed  this 
bill  to  wind  up  his  estate  as  an  insolvent  estate.  B.  W. 
Turner  became  the  owner  of  the  vendor^s  lien  notes  given 
for  deferred  payments  on  the  house  and  lot  on  West 
Broad  street. 

The  widow  filed  her  petition  herein  alleging  that,  not- 
withstanding said  lien  notes  were  a  primary  charge  on 
the  personal  estate  of  her  husband,  said  Turner  refused 
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to  file  his  claim  with  the  administrators  for  payment, 
and  insisted  on  enforcing  his  lien  against  the  real  estate, 
and  that  he  has  enforced  it  by  the  sale  of  the  same,  at 
which  sale  it  brought  |4,825,  and  that  out  of  this  sum 
he  is  entitled  to  retain  f3,481.67,  the  amount  of  his  debt, 
cofits,  taxes,  etc.,  and  that  this  leaves  a  balance  in  the 
hands  of  said  Turner  of  |1,383.33,  which  represents  the 
real  estate  of  her  deceased  husband,  and  which  sum  she 
prayed  that  Turner  be  required  to  pay  into  court. 

The  administrators  of  her  husband,  the  said  R.  W. 
Turner,  and  certain  other  parties  were  made  defendants 
to  the  petition  of  the  widow. 

It  further  appears  that  the  personal  estate  of  Lou  Raa- 
•coe,  deceased,  will  pay  only  forty  or  fifty  per  cent  of  his 
Indebtedness. 

The  claim  made  on  behalf  of  the  widow  is  that  the 
vendor's  lien  debt  was  a  primary  charge  on  the  personal 
estate,  notwithstanding  its  insolvency,  and  that  the  real 
estate,  having  been  sold  for  the  satisfaction  of  the  lien 
debt,  tl^e  widow  is  entitled  to  dower  and  homestead, 
not  only  out  of  the  surplus  arising  from  the  sale  of  the 
realty,  but  out.  of  that  surplus  augmented  by  the  pro 
rata  to  which  the  lien  creditor  was  entitled  out  of  the 
personal  assets  of  the  insolvent  estata  In  other  words, 
it  is  claimed  that  the  widow  was  entitled  to  be  subro- 
gated to  the  rights  of  the  lien  creditor,  R.  W.  Turner, 
in  the  personal  assets  to  the  extent  said  lien  creditor 
would  have  shared  had  he  filed  his  claim  against  the 
personal  estata 
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The  administrators  answered  denying  that  the  widow 
is  entitled  to  dower  and  homestead  except  out  of  the  sur- 
plus proceeds  of  the  real  estate. 

The  Spurlock-Neil  Company  and  the  Tennessee  School 
for  the  Blind,  general  creditors  of  Lou  Bascoe^  deceased, 
•demurred  to  the  petition,  assigning  for  cause,  first,  want 
of  equity  on  the  face  of  the  petition,  second,  because  it 
43hows  that  Turner  as  vendor  retained  a  lien  on  the  real 
•estate  mentioned  in  the  petition  for  the  enforcement  of 
which  it  was  sold ;  third,  because  the  petition  shows  that 
the  estate  of  Lou  Bascoe  was  insolvent. 

The  Fourth  National  Bank  of  Nashville  was  permitted 
to  join  in  the  demurrer  of  the  Spurlock-Neil  Company 
and  others  already  mentioned. 

The  contention  made  on  behalf  of  the  creditors  is  that 
the  widow  is  only  entitled  to  dower  and  .homestead  out 
•of  the  surplus  of  the  proceeds  of  the  real  estate,  and  that 
estate  being  insolvent,  the  personal  estate  waa  not  the 
primary  fund  for  the  payment  of  the  lien  debt  and  that 
the  vendor  waB  not  entitled  to  trench  upon  the  personal 
assets. 

The  several  demurrers  interposed  on  behalf  of  the 
•creditors  were  overruled  by  Hon.  Jno.  Allison,  chancel- 
lor, from  which  decree,  in  the  exercise  of  his  discretion, 
he  permitted  an  appeal  to  this  court. 

The  court  of  chancery  appeals  in  dealing  with  the 
•questions  presented  proceeded  along  this  line  of  reason- 
ing.    Said  Judge  Wilson,  speaking  for  that  court : 

112  Tenn— 40 
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^^The  right  asserted  on  behalf  of  the  widow  assumes 
the  proposition  not  only  that  the  personal  estate  of  her 
insolvent  husband  afforded  the  primary  fund  for  the 
payment  of  his  general  creditors,  but  that  it  also  af- 
forded the  first  and  primary  source  for  the  payment  of 
a  debt  that  was  a  specific  lien  and  charge  on  his  real 
estate.  Certain  rules  applicable  to  the  question  in  hand 
are  settled  by  our  l^islation.  In  the  first  place,  under 
our  statutes,  both  the  real  and  personal  estate  of  a  de- 
cedent, except  such  as  is  specially  exempt  by  law  are  as- 
sets  for  the  payment  of  his  debts.  Code,  Shannon,  sec. 
3985.  But  while  this  is  so,  it  will  not  be  contended  that 
the  rights  of  general  creditors  of  a  decedent  are,  with 
respect  to  his  real  estate,  superior  to  the  rights  of  his 
widow  to  dower  and  homestead  therein.  The  rights  of 
the  creditors  are  superior  to  the  rights  of  an  heir.  The 
vendor's  lien  creditor  has  a  right  to  subject  the  land  on 
which  his  lien  exists  to  sale  to  pay  his  debt,  and  this 
right  is  superior  to  any  right  of  the  widow  in  the  land. 
All  this  is  familiar  law.'' 

"But,"  continues  the  court,  "has  the  specialty  creditor 
of  an  insolvent  deceased  debtor  having  a  lien  on  his 
land,  as  against  general  creditors,  any  right  to  a  pro 
rata  upon  his  debt  from  the  personal  estate  of  his 
debtor,  until  he  has  exhausted  his  real  estate  security? 
In  other  words,  is  the  lien  debt  on  the  land  of  an  in- 
solvent a  primary  charge  on  the  personalty  of  the 
debtor?'' 

That  court  stated  the  fundamental  rule  of  law  to  be 
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that  the  personalty  of  an  intestate  is  the  primary  fund 
for  the  payment  of  a  vendor's  lien  debt  created  by  the 
intestate  and  that  the  widow's  right  to  dower  and  home- 
stead in  the  realty  of  her  hnsband  is  superior  to  the 
rights  of  his  general  creditors. 

"If,  therefore,"  continues  the  court,  "the  personalty 
of  an  intestate  is  the  primary  fund  for  the  payment  of 
a  lien  debt  created  by  the  intestate  on  the  land,  and  if 
the  right  of  his  widow  to  dower  and  homestead  in  his 
land  is  superior  to  that  of  his  general  creditors,  the  con- 
clusion is  logically  inevitable,  it  seems  to  us,  that,  if 
the  lien  creditor  passes  by  the  personalty,  the  primary 
fund  for  the  payment  of  his  debt,  as  he  may,  and  sells 
the  land  to  pay  his  debt,  the  widow  may  compel  reim- 
bursement to  her  dower  and  homestead  rights  out  of  the 
personalty  to  the  extent  to  which  the  personalty  was 
liable  for  the  debt,  the  enforcement  of  which  deprived 
her  of  these  rights." 

It  is  insisted  on  behalf  of  learned  counsel  for  appel- 
lant creditors  that  the  fundamental  error  in  the  opinion 
of  the  court  of  chancery  appeals  is  in  the  assumption 
that  the  personal  estate  of  an  insolvent  debtor  is  the 
primary  fund  for  the  payment  of  a  debt  secured  by 
vendor's  lien  retained  on  his  real  estate.  The  insistence 
of  counsel  is  that  the  rule  that  the  personal  estate  is  the 
primary  fund  for  the  payment  of  debts  is  one  that  will 
not  be  applied  to  the  prejudice  of  creditors,  and,  hence, 
will  not  be  applied  in  favor  of  a  lien  debt  on  the  realty 
where  the  estate  is  insolvent,  citing  2  Washburn  on  Real 
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Prqperty,  sec.  7,  paragraphs  1,  2  and  3 ;  3  Williams  on 
Executors^  p.  1694  (bottom) ;  p,  1695  (bottom) ;  19 
Amer.  and  Eng.  Ency.  of  Law,  1627 ;  Oihson  v.  Crehore, 
6  Pick.,  146 ;  Creeoy  v.  Pearce,  69  N.  C,  67. 
In  3  Williams'on  Executors,  p.  1694,  it  is  said : 
"In  order,  therefore,  to  support  and  enforce  the  pri- 
mary liability  of  the  personal  estate  as  between  the  rep- 
resentatives of  the  deceased  debtor,  it  is  an  established 
rule  in  equity  that,  if  the  creditor  proceeds  against  the 
real  estate  descended  or  devised,  the  heir  or  devisee,  who 
has  sustained  the  loss,  shall  be  allowed  to  stand  in  place 
of  the  personalty  creditor,  to  reimburse  himself  out  of 
the  personal  estate  in  the  hands  of  the  executors.  Pro- 
vided such  reimbursement  will  not  prejudice  any  of  the 
creditors  or  any  other  party  having  an  equal  or  a  more 
favored  claim  than  the  heir  or  devisee  respectively." 

"Again,  it  is  discretionary  with  a  mortgagee  whether 
he  will  proceed  for  the  recovery  of  his  mortgage  debt 

m 

against  the  mortgaged  land  which  has  come  to  the  heir 
or  devisee  of  the  mortgagor,  or  against  his  executor. 
But  if  the  mortgagee  recovers  against  the  land,  the  heir 
or  devisee  shall  (unless  the  case  is  within  the  operation 
of  the  statute  17  and  18  Vict,  etc.)  be  reimbursed  out 
of  the  personal  estate  of  the  mortgagor.  But  the  land 
cannot  be  exonerated  out  of  the  personal  estate  to  the 
prejudice  of  any  person  having  a  prior  claim  to  be  satis- 
fied. And,  therefore,  the  heir  or  devisee  shall  not  stand 
in  place  of  the  mortgagee  against  the  personal  assets,  if 
by  doing  so  he  would  disappoint  any  creditor  or  any 
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legatee^  or  his  wife's  claim  to  paraphernalia."  3  Wil- 
liams on  Executors,  pp.  1695  and  1696  (bottom). 

We  do  not  think  these  authorities  necessarily  mil- 
itate against  the  views  expressed  in  the  opinion  of  the 
court  of  chancery  appeals.  The  text  of  the  authors 
quoted  distinctly  recognizes  the  proposition  that  a  lien 
creditor  may  look  for  the  satisfaction  of  his  debt  to  the 
personal  estate  as  a  primary  fund.  But  the  real  estate 
charged  with  a  lien  debt  cannot  be  exonerated  out  of  the 
personal  estate  to  the  prejudice  of  any  person  having  a 
prior  claim.  The  heir  or  devisee  whose  land  has  been 
taken  cannot  therefore  be  subrogated  to  the  rights  of 

m 

the  lien  creditor  and  have  exoneration  out  of  the  per- 
sonal estate  as  against  any  creditor,  for  the  very  obvious 
reason  that  the  rights  of  the  creditor  to  the  personal  es- 
tate are  superior  to  the  claim  of  the  heir  or  devisee  for 
subrogation  or  reimbuissement  for  land  subjected  to  the 
satisfaction  of  a  lien  debt.  But  it  must  be  remembered 
that  we  are  now  dealing  with  the  claim  of  the  widow  to 
dower  and  homestead,  which  is'superior  to  that  of  any 
general  creditor,  and  if  real  estate  has  been  taken  for 
the  satisfaction  of  a  lien  debt,  the  widow  is  entitled  to 
have  her  claim  satisfied  out  of  any  surplus  that  may  re- 
main, and  if  the  creditor  was  entitled  to  a  pro  rata  on 
his  debt  out  of  the  personal  estate,  we  perceive  no  rea- 
son why  the  widow  cannot  be  subrogated  and  substituted 
to  that  right. 

In  O^Connery  Admrw.,  v.  O'Conner,  88  Tenn.,  76,  a 
contest  was  presented  between  the  widow  and  heirs  at 
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law  of  an  intestate  in  re£^>ect  of  the  heirs  to  be  reim- 
bursed from  the  personalty  which  descended  to  the 
widow  for  land  taken  in  satisfaction  of  lien  debts.  It  is 
true  the  claims  of  creditors  were  not  presented  in  this 
case. 

Judge  Lurton,  delivering  the  opinion  of  the  court, 
said: 

'^It  is  a  general  rule  of  c(mimon  law  and  in  equity 
that  debts  shall  be  primarily  payable  out  of  the  personal 
estate  and  that  the  land  shall  only  be  subjected  as  aux- 
iliary to  the  personalty.  In  this  State,  by  statute,  both 
the  personalty  and  the  lands  of  an  intestate  are  assets 
for  the  payments  of  debts,  but  the  latter  can  not  be  sub- 
jected until  the  former  is  exhausted.  These  principles 
are  fundamental  and  need  no  elaboration.  When,  there- 
fore, a  creditor  whose  debt  is  secured  upon  the  land, 
elects  to  go  upon  the  latter,  as  he  may,  the  heir  will  be 
reimbursed  out  of  the  personalty.  This  is  the  undisputed 
rule  where  the  debt  was  the  personal  debt  of  the  intes- 
tate and  one  originally  (reated  by  him.  In  every  such 
case  the  election  of  the  creditor  to  enforce  his  mortgage 
is  not  suffered  to  disappoint  the  heir ;  for  the  i>ersonalty, 
being  the  primary  fund  for  the  payment  of  such  debts, 
it  must  reimburse  the  heir  for  the  loss  of  the  land,  the 
latter  being  entitled  to  exoneration."  "Thus  far,"  says 
the  court,  "there  is  no  room  for  controversy.  Neither 
can  it  be  seriously  denied  that  in  the  case  under  consid- 
eration the  creditor  could,  at  his  election,  have  recovered 
the  debt  secured  by  the  lien  from  the  personal  represen- 
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tative.'*  In  that  case  the  court  sustained  the  claim  of 
the  heir  to  compel  the  widow,  who  was  sole  distributee 
of  the  personalty,  to  reimburse  the  heir  for  the  loss  of 
the  land.  It  cannot  be  denied  that  the  widow's  right  to 
dower  and  homestead  is  superior  to  the  claim  of  the  heirs 
to  land  belonging  to  an  intestate  decedent  Of  course 
it  was  not  decided  in  O^Conner  v.  O^Conner,  88  Tenn., 
76,  supra,  that  the  right  of  the  heir  whose  land  had  been 
taken  in  payment  of  a  lien  debt  to  exoneration  out  of  the 
personal  estate  could  be  maintained  to  the  disappoint- 
ment of  any  general  creditor,  for  the  claim  of  the  credi- 
tor on  personal  estate  is  superior  to  the  right  of  the 
heir  to  reimbursement  out  of  the  personalty,  but  it  is 
settled  by  the  CVConner  case  that  the  personal  estate  is 
the  primary  fund  for  the  payment  of  a  lien  debt,  and 
that,  if  the  lien  creditor  elects  to  sell  the  land  to  pay  his 
debt,  the  heir  may  be  reimbursed  from  the  personalty, 
provided  the  rights  of  creditors  are  not  defeated ;  hence, 
the  claim  of  the  widow  who  has  been  disappointed  in  the 
allotment  of  dower  by  the  sale  of  realty  may  be  reim- 
bursed out  of  the  personalty,  although  creditors  may  be 
thereby  disappointed,  for  the  rights  of  the  widow  to 
homestead  and  dower  are  superior  to  the  claims  of  cred- 
itors. Nor  do  we  perceive  any  sound  reason  for  the  dis- 
tinction sought  to  be  maintained  by  the  learned  counsel 
between  solvent  and  insolvent  estates. 

It  is  true  that  it  is  stated  in  2  Washburn  on  Beal 
Property,  pp.  206  and  207,  that  if  the  estate  of  a  de- 
ceased mortgageor  be  insolvent  the  court  will  not  apply 
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the  peraonal  to  the  relief  of  the  real  estate^  citing  Oibson^ 
V.  Crehore,  6  Pick.,  146,  and  Creeoy  v.  Pearce,  69  N.  O.^ 
67. 

This  precise  question  arose  in  Toe  v.  Bansom,  48  S. 
W.,  317.  In  an  opinion  deliyered  by  the  court  of  chan- 
cery appeals  and  aiBrmed  orally  by  this  court,  the  facts 
presented  were : 

Yoe  died  intestate.  The  personal  estate  was  insol- 
Tent.  Yoe  had  only  one  piece  of  real  estate,  his  home, 
which  was  mortgaged  to  an  insurance  company  for 
$3,600.  Mra  Yoe  joined  in  the  mortgage^  walying  home- 
stead and  dower.  The  realty  was  sold  under  the  mort- 
gage and  the  proceeds  of  the  sale  were  just  sufficient  to 
pay  off  the  debt,  with  interest^  costs^  and  taxes,  leaving 
no  balance  out  of  which  homestead  and  dower  might  be 
set  aside.  As  before  seen,  the  personal  estate  was  insol- 
vent At  the  time  the  foreclosure  bill  was  filed  there 
were  no  funds  in  the  hands  of  the  administrator  out  of 
which  the  debt  could  have  been  paid,  but  sufficient  per- 
sonalty afterwards  came  into  his  hands.  The  chancel- 
lor held  that  the  widow  was  entitled  to  be  reimbursed 
and  paid  the  value  of  her  homestead  and  dower  in  the 
tract  of  land  sold. 

^^If  the  rule  should  be  established  that  is  now  in- 
sisted upon  by  the  administrator,  it  would  result  in 
many  cases  in  the  absolute  absorption  of  the  homestead, 
though  there  might  be  sufficient  personal  assets  in  the 
hands,  or  to  come  into  the  hands  of  the  administrator  to 
save  it,  and  this  without  leaving  any  means  in  the  hands 
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of  the  widow  whatever.  It  was  a  right  she  had  in  this 
particular  land,  subject  only  to  the  prior  rights  of  the 
mortgagee^  and  with  the  right  in  her  f avor,  as  we  believe 
of  haying  the  i)er8onal  estate  first  exhausted  in  the  pay- 
ment of  the  debt  secured  by  the  mortgage  This  right 
we  think  would  apply  to  the  homestead  and  the  dower. 
Certainly,  if  the  debt  had  been  paid  off,  and  for  the  debt 
the  personal  estate  was  primarily  responsible^,  no  ques- 
tions could  have  been  raised  as  to  the  rights  of  the  widow 
both  to  homestead  and  dower  in  the  land.  Technically 
and  theoretically,  difficulties  may  be  suggested,  whatever 
view  is  taken  of  the  cas^  but  we  can  see  no  practical  dif- 
ficulty in,  and  certainly  no  injustice  to  result  from,  ex- 
tending to  the  widow  the  same  protection  and  enforce- 
ment of  her  right  that  has  always  been  extended  to  the 
heir.  When  occasion  has  arisen,  her  rights,  and  espec- 
ially the  right  of  homestead,  have  always  been  zealously 
protected.  The  courts  have  frequently  directed,  as  in 
the  case  of  guardians  for  minors,  where  the  corpus  of 
the  estate  has  been  infringed  upon,  that  they  will  ap- 
prove after  it  is  done  that  which  they  would  have  al- 
lowed before.  It  seems  equally  logical  to  say,  in  as  much 
as  the  court  before  the  foreclosure  of  the  deed  of  trust, 
would  have^,  either  at  the  instance  of  the  creditor  or  the 
widow,  directed  the  payment  of  this  debt,  or  at  least  its 
pro  rata,  out  of  the  personal  estate  in  order  to  prevent 
the  foreclosure  of  the  mortgage,  the  mortgage  having 
been  foreclosed,  out  of  the  personal  assets  now  realized 
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and  in  hand,  the  Iobs  will  be  made  good  to  the  widow,  bb 
it  wonld  have  been  prevented  in  the  first  instance." 

It  is  strenuonsly  insisted,  however,  in  the  very  able 
argument  submitted  by  counsel  for  appellants,  that  the 
rule  announced  in  Yoe  v.  Sansom,  48  S.  W.,  317,  is  un- 
sound and  in  conflict  with  several  adjudications  of  this 
courts-citing  Williams  v.  Woods,  1  Hum.,  408 ;  Boyd  v. 
Martin,  9  Heisk.,  384 ;  Featherston  v.  Boaz,  2  Tenn. 
Oases,  296 ;  Choynne  v.  Estes,  14  Lea,  672,  673. 

In  Boyd  V.  Martin,  9  Heisk.,  384,  supra,  this  court 
said,  ^^that  the  vendor's  lien  retained  for  unpaid  pur- 
chase money  is  superior  to  the  widow's  right  of  dower. 
She  can  not  have  dower  out  of  so  much  of  such  estate 
as  is  required  to  pay  the  purchase  money.  Of  what, 
then,  may  she  be  endowed?  Clearly,  of  so  much  as  be- 
longed to  her  husband's  estate,  legally  or  equitably. 

If  the  house  aad  lot  sold  for  fifteen  hundred  dollars 
more  than  was  sufficient  to  pay  the  vendor's  lien,  that 
sum  belonged  to  the  estate  of  Martin  and  the  widow's 
dower  of  one-third  is  to  be  taken  out  of  that  sum.  To 
hold  that  she  would  take  all  the  surplus  of  fifteen  hun- 
dred dollars  would  be  to  disregard  the  well-settled  prin- 
ciple and  rule  of  law  that  the  widow  shall  have  as  a 
dower  one-third  part  of  all  the  land  of  which  the  hus- 
band was  the  legal  or  equitable  owner  at  the  time  of  his 
death.  The  husband  was  neither  the  l^al  nor  equita- 
ble owner  of  the  property  until  it  was  paid  for,  so  as 
that  widow,  upon  his  death,  was  entitled  to  dower  out  of 
the  whole,  but  her  right  to  dower  is  restricted  to  one- 
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third  for  life  of  the  surplus  after  satisfying  the  vendor's 
lien.'' 

The  rule  laid  down  in  Williams  v.  Woods,  1  Hum., 
408,  supra,  that  the  widow  is  entitled  to  one-third  of  the 
surplus  for  life  as  dower  after  paying  the  purchase 
money  has  been  uniformly  followed.  But  in  none  of 
these  cases  was  the  precise  question  we  are  now  consid- 
ering presented.  As  stated  by  the  court  of  chancery  ap- 
peals, it  does  not  appear  from  the  opinions  in  those  cases 
that  the  deceased  husband  left  any  personal  estate  lia- 
ble for  the  payment  of  the  lien  or  any  other  debt,  or  that 
^any  effort  was  made  by  the  widow  to  reach  the  personal 
estate  to  compel  it  to  make  good  the  loss  of  her  dower 
interest  in  the  payment  of  the  lien  debt. 

It  is  further  insisted  that  the  opinion  in  Toe  v.  Saai- 
som,  48  S.  W.,  317,  ignores  the  well-recognized  rights  of 
the  general  creditors  under  the  doctrine  of  the  marshal- 
ing of  assets  which  would  have  enabled  them  either  to 
have  compelled  the  holder  of  the  vendor's  lien  debt  to 
look  to  the  land  alone  for  the  satisfaction  of  his  debt,  or, 
failing  in  that,  would  have  entitled  them  to  be  subro- 
gated or  substituted  to  the  rights  of  the  vendor  against 
the  land  to  the  extent  that  the  personalty  as  used  in 
paying  the  lien  debt. 

But  the  principle  invoked  for  the  marshaling  of  as- 
sets haB  been  repeatedly  held  to  be  inapplicable  to  a  case 
where  the  widow  is  asserting  her  right  of  dower  and 
homestead  against  the  general  creditors  of  her  hus- 
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band's  estate.  White  y. Fulghum,87  Venn. ^288;  Chvynne^ 
y.  Estes,  14  Lea,  673. 

In  White  v.  FtUghum,  87  Tenn.,  288,  supra,  was 
stated  that  in  several  cases  where  the  doctrine  of  mar- 
shaling securities  was  fully  recognized  and  would  have- 
otherwise  been  administered  in  all  its  force,  its  applica- 
tion was  refused  by  the  courts  of  other  States,  because* 
to  apply  it  would  be  to  destroy  the  right  of  homestead. 

In  the  case  of  Owynne  v.  Estea,  14  Lea,  673,  supra,, 
the  claim  of  dower  was  allowed  to  prevail  against  the 
effort  of  the  creditors  to  marshal  securitiea  Bee  also 
Qilliam  v.  McCormack,  85  Tenn.,  598. 

We  r^ard  the  questions  presented  in  this  case  as 
thoroughly  settled  by  the  adjudications  of  this  court,, 
and  do  not  feel  constrained  to  review  the  authoritieg  of 
other  States  which  announce  a  contrary  rule. 

It  results  that  the  decree  of  the  chancellor  and  of 
the  court  of  chancery  appeals  will  be  affirmed. 


CASE 


ARGUED  AND  DETERMINED 


IN  TH«  L'/J    242/ 


SUPEEME  COUET  OF  TENNESSEE 


FOB  THE 

EASTERN  DIVISION. 


^KNOXVILLE,  SPECIAL  APRIL  TERM,  1904 


J.  8.  Lindsay  et  al.  v.  William  Allbn  et  ol. 
•(KnoxvUle.    Special  April  Term,  1904.) 

1«  WBIT  OF  BBBOB.  Does  not  lie  from  chancellor's  decree 
made  at  chambers;  hat  an  appeal  lies. 
A  writ  of  error  will  not  lie  to  review  the  chancellor's  decree  made 
at  chambers  under  the  proYlsions  of  the  statute  (Acts  1903,  ch. 
248),  for  the  appeal  therein  given  is  the  exclusive  and  only 
method  provided  for  taking  the  case  to  the  supreme  court  for 
revision  of  the  chancellor's  decree  so  rendered  at  chambers. 
{Poa,  pp.  645-646.) 

See  headnote  17. 

Acts  cited  and  construed:    1903,  ch.  248,  sec  4. 


*Aprll  2,  1904. 

(637) 


///?    637/ 
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2.  OONBTlTUTlOlfAL  LAW.  FroTisioii  in  statate  for  remoTfll 
of  county  seat  upon  two-thirda  of  the  vote  in  the  preceding' 
governor's  election  ia  unconatitutional. 
A  section  of  a  statute  (Acts  1873,  ch.  103,  sec.  6)  providing  that 
the  county  seat  shall  not  be  removed  to  any  place,  unless  a 
vote  is  cast  for  the  removal  to  said  place  equal  to  two-thirds  of 
the  vote  cast  in  the  next  preceding  governor's  election  is  void 
and  unconstitutional,  because  in  violation  of  the  constitution 
(art.  10,  sec.  4),  providing  that  the  seat  of  justice  of  any  county 
shall  not  be  removed  without  the  concurrence  of  two-thirds  of 
the  qualified  voters  of  the  county.    {Post,  pp.  646-647:) 

Constitution  cited  and  construed:     Art  10,  sec.  4. 

Acts  cited  and  held  unconstitutional:    1873,  ch.  103,  sec.  6. 

8.  BAKB.  Bame.  Unconstitutional  provision  in  a  statute  does 
not  affect  the  rest  of  the  statute,  when. 
The  statute  (Acts  1873,  ch.  103)  can  well  stand  without  the  said 
sixth  section,  inasmuch  as  the  constitutional  provision  (art.  10» 
sec.  4)  takes  the  place  of  the  said  sixth  section,  and  inasmuch  as 
it  may  be  reasonably  presumed  that  the  legislature  would  have 
enacted  the  remaining  provisions  of  the  statute,  even  if  its  at- 
tention had  been  drawn  to  the  unconstitutionality  of  the  sixth 
section;  and,  therefore,  the  validity  of  the  rest  of  the  statute  is 
not  affected  by  the  unconstitutionality  of  the  sixth  section 
thereof.    {Post,  p.  647.) 

Acts  cited  and  construed:     1873,  ch.  103. 

Cases  cited  and  approved:     Bouldin  v.  Lockhart,   8    Bax.,    262; 
Jones  V.  Memphis,  101  Tenn.,  188. 

4.  BAMB.  Removal  of  county  seat  without  eoncurjrenoe  of  legis- 
lature, where  county  has  not  been  reduced  since  the  constitu- 
tion of  1870. 
The  seat  of  Justice  of  a  county  reduced  for  the  purpose  of  form* 
ing  a  new  one  before  the  constitution  of  1870,  but  not  reduced 
since  then,  may  be  removed  upon  the  concurrence  of  two-thirds 
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of  the  qnallfled  Yoters  of  the  county,  wlthont^the  ooncnrrence 

of  two-thirds  of  both  branches  of  the  legislature.     {Post,  pp. 
648-649.) 

Ck>nstitution  cited  and  construed:    Art  10«  sec.  4. 

6.  SAME.  Same.  Word  ''is"  is  used  in  the  sense  of  words  ''shall 
be"  or  ''may  be,"  when. 
The  word  "is"  in  the  constitutional  proyision  (art.  10,  sec.  4): 
that  "where  an  old  county  is  reduced  for  the  purpose  of  form- 
ing a  new  one/'  etc.,  is  used  In  the  sense  of  the  words  "shall 
be"  or  "may  be."    {Post,  pp.  648-649.) 

Constitution  cited  and  construed:    Art.  10,  sec.  4. 

6.  ELBOTION.  Statute  enacted  too  late  to  be  put  in  operation 
does  not  apply  to  that  particular  election. 

Where  the  election  for  the  removal  of  a  county  seat  is  adver- 
tised to  be  held  and  Is  held  so  soon  after  the  enactment  of  a 
law  putting  a  county  under  the  operation  of  the  Dortch  law  that 
there  is  not  time  to  put  the  machinery  of  that  law  into  opera- 
tion, sucli  law  does  not  apply  to  such  election.  {Post,  pp.  647- 
648.) 

Acts  construed:     1903,  ch.  236. 

Case  cited  and  approved:    Davis  v.  Rogersville,  107  Tenn.,  588. 

7.  DEICUHEEB.  Baises  questions  on  face  of  bill  only,  and  copy 
of  decree  filed  by  defendant  can  not  be  considered  upon  demur- 
rer for  res  adjudicata. 

In  disposing  of  a  demurrer  presenting  the  point  that  the  com- 
plainants are  bound  by  a  decree  entered  in  a  former  suit,  a 
copy  of  the  decree  in  such  suit  filed  by  the  defendant  is  not 
a  part  of  the  bill,  and,  therefore,  can  not  be  looked  to  by  the 
court,  as  the  face  of  the  bill  only  can  be  considered  in  dispos- 
ing of  a  demurrer.    {Post,  p.  649.) 

8.  BES  ADJUDIO ATA.    Voluntary  dismissal  of  bill  is  not. 
The  settled  rule  is  that  a  mere  voluntary  dismissal  on  the  part 

of  the  complainant  will  not  prevent  the  bringing  of  a  new  suit 
upon  the  same  subject-matter  by  the  same  complainant  against 
the  same  defendant    (Post,  p.  660.) 
Case  cited  and  approved:    Mabry  v.  Churchwell,  1  Lea,  416,  424. 
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t^.     BAMB.    Same.    Mere  <!1iini«in1  hy  conamt  of  putL&m  im  not. 
The  mere  dlsmlBBal  of  a  cause  by  ooneent  of  parties  will  not  bar 
a  future  action.    {Post,  pp.  650-654.) 

Cases  cited:  Hodges  v.  Bauchman,  8  Yer.,  186;  Frj  r.  Taylor, 
1  Head,  594;  Brown  v.  Brown,  86  Tenn.,  318;  United  States  y. 
Parker,  120  U.  8.,  89;  Haldeman  t.  United  States,  91  U.  a,  584; 
and  cases  cited  therein,  and  in  the  opinion  on  pages  660-654. 

10.  8AXB.    Same*    Same.    Effect  of  consent  decrees. 

A  consent  decree  is  binding  according  to  its  terms  upon  those  who 
agree  to  it,  and  it  can  not  be  appealed  from  or  questioned  by 
writ  of  error,  but  can  be  attacked  only  by  an  original  bill,  or 
bill  of  reylew  in  the  nature  of  an  original  bill*  for  fraud. 
(Post,  p.  654.) 

Cases  cited  and  approved:  Jones  y.  Williamson,  5  Cold.,  871; 
MiUy  ▼.  Harrison,  7  Cold.,  199;  Revis  v.  Wallace,  2  Heis.,  658; 
Williams  y.  Neil,  4  Hels.,  279;  DiUard  y.  Harris,  €  Tenn.  Chy., 
197;  Mayo  y.  Harding,  3  Tenn.  Chy.,  237,  241;  Hix  y.  Gosling,  1 
Lea,  573;  Jones  y.  McKenna,  4  Lea,  630, 639;  Penniman  y.  Smith, 
5  Lea,  136;  Boyce  y.  Stanton,  15  Lea,  846,  375-376;  Greenlaw  y. 
Petti t,  87  Tenn.,  467,  476;  Bigley  y.  Watson,  98  Tenn.,  353,  357- 
858;  Wilson  y.  Schaefer,  107  Tenn.,  334. 

11.  SAME.  Public  is  not  concluded  by  suit  on  its  behalf  by  parties 
assuming  to  represent  it,  except  by  a  decision  upon  a  fairly  pre- 
sented case. 

Before  the  rights  of  the  public  are  concluded  in  a  litigation  by 
parties  complainant,  assuming  as  citizens  and  taxpayers  to 
stand  forth  as  the  champions  of  public  rights  and  the  oonsery- 
ators  of  the  interests  of  all  other  citizens  and  taxpayers  stand- 
ing in  the  like  case,  there  must  be  a  reasonably  fair  presenta- 
tion of  the  case  to  a  court  of  competent  Jurisdiction,  and  a  con- 
sideration and  determination  of  the  matter  by  the  court 
{Post,  p.  657.) 
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13.  8AMB.  Same,  Complainants  assuming  to  act  for  the  public 
may  abandon  suit  on  terms  as  to  costs,  etc.,  but  the  public  is 
not  bound  thereby. 

Persons  assuming  to  at)pear  for  the  public  as  parties  complain- 
ant, in  the  capacity  of  citizens  and  taxpayers,  in  litigation 
affecting  public  interests,  have  the  option  to  abandon  the  posi- 
tion assumed,  and  may  make  terms  as  to  costs  and  expenses,  but 
in  so  abandoning  the  suit  they  do  not  act  for  or  bind  the  public, 
but  only  themselves.    {Post,  p.  658.) 

18.  SAME.  Same.  Same.  Complainants  assuming  to  act  lor  the 
public  can  not  conclude  the  public  by  agreement  with  adver- 
saries, except  as  to  evidence,  when. 
Aside  from  reasonable  and  bona  fide  agreements  as  to  evidence, 
made  during  the  progress  of  a  cause,  persons  assuming  to  ap- 
pear for  the  public  as  parties  complainant,  in  the  capacity  of 
citizens  and  taxpayers,  in  litigation  affecting  public  interests, 
can  not  conclude  the  rights  of  the  public  by  their  agreements 
with  adversary  parties  or  adverse  interests.    (Post,  pp.  658>669.) 

Case  cited,  approved,  and  distinguished:  Fry  v.  Taylor,.!  Head, 
594. 

14.  COUNTY  SEAT  REMOVAL.  Upon  concurrence  of  two-thirds 
of  the  qualified  voters,  and  not  by  consent  of  complainants  in 
suit  on  behalf  of  the  public. 

The  removal  of  a  county  seat  can  be  brought  about  only  by  the 
vote  of  two-thirds  of  the  qualified  voters  of  the  county,  aud  can 
not  be  accomplished  by  the  agreement  and  consent  of  the  par- 
ties complainant,  assuming  to  act  for  the  public  in  the  capacity 
of  citizens  and  taxpayers,  in  a  suit  to  prevent  such  removal. 
{Post,  p.  658.) 

See  headnotes,  2,  4,  and  5. 

Constitution  construed:    Art.  10,  sec.  4. 
112  Tonn-~41 
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15.  SAME.  Suit  to  prevent,  for  want  of  requisite  vote,  is  not  a 
contested  election  case,  but  a  case  to  restrain  the  ezerdse  of 
unconstitutional  powers,  and  the  chancery  eourt  has  Jurisdic- 
tion. 

Where  the  jurisdiction  of  the  chancery  court  is  inyoked  to  pre- 
vent the  removal  of  the  county  seat  on  the  ground  that  the 
concurrence  of  two-thirds  of  the  qualified  voters  of  the  county, 
has  not  been  obtained  as  required  by  the  constitution  (art.  10, 
sec.  4),  the  controversy  does  not  fall  under  the  classification  of 
contested  election  cases,  but,  on  the  contrary,  falls  under  the 
class  of  cases  wherein  the  court  restrains  public  of&oers  from 
the  exercise  of  unconstitutional  powers,  and  the  chancery  court 
has  jurisdiction.    {Post,  pp.  659-661.) 

Code  cited  and  construed:  Sec.  6063  (S.);  sec.  4997  (M.  ft  V.); 
sec.  4225  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Bradley  v.  Commissioners,  2  Hum., 
428;  Ford  v.  Farmer,  9  Hum.,  154;  Qotcher  v.  Burrows,  9  Hum., 
595;  Bridgenor  v.  Rodgers,  1  Cold.,  258;  Cocke  v.  Qooche,  5 
Help.,  294;  Winston  v.  Railroad,  1  Bax.,  60;  Humphreys  Co.  v. 
Houston  Co.,  4  Baz.,  593;  Stuart  v.  Blair,  8  Bax.,  141,  147; 
Bouldin  v.  Lockhart,  1  Lea,  195;  Lynn  v.  Polk,  8  Lea,  121;  Trad- 
ing Stamp  Co.  V.  Memphis,  101  Tenn.,  181;  Weaver  v.  Davidson 
Co.,  104  Tenn.,  315;  Patton  v.  Chattanooga,  108  Tenn.,  221- 
227. 

16.  8AMB.  Chancery  jurisdiction  to  go  behind  findings  of  county 
court  as  to  vote  for. 

The  chancery  court  has  jurisdiction  to  inquire  whether  two-thirds 
of  the  qualified  voters  of  the  county  voted  in  favor  of  the  re- 
moval of  the  county  seat,  and  it  may  go  behind  the  findings 
of  the  county  court,  and  determine  for  itself  whether,  in  fact, 
two-thirds  of  all  the  qualified  voters  of  the  county  voted  in 
favor  of  the  removal,  because  the  power  of  the  county  court  in 
the  premises  is  not  judicial,  but  legislative,  and  its  action  in 
such  matters  is  subject  to  review,  for  it  has  not  power  to 
purge  the  polls.    {Post,  pp,  660-662.) 
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Cases  cited  and  approyed:  Bonldin  y.  Lockhart,  3  Bax.,  262,  274- 
276;  Bouldin  y.  Lockhart,  1  Lea,  195;  Braden  y.  Stumph,  16 
Lea,  581. 

17.  APPEAL,  dtiestions  not  before  supreme  court  upon  special 
appeal  considered  as  arising  out  of  questions  properly  before 
the  court. 

Questions  made  in  demurrer  which  were  oyerruled  by  the  chan- 
cellor are  not  brought  up  to  the  supreme  court,  as  such,  by  the 
special  appeal  of  complainants  from  those  parts  of  the  decree 
sustaining  certain  points  of  the  demurrer  and  dismissing  the 
bill  thereon,  and  can  not,  therefore,  be  considered  from  that 
standpoint,  yet  they  may  be  considered  as  collateral  to  and  aris- 
ing out  of  other  questions  properly  before  the  court  (Post, 
pp.  645,  659.) 

See  headnote  1. 

18.  SAMS,  Hatters  not  brought  to  the  attention  of  the  court 
below  will  not  be  considered  upon  a  special  appeal,  when. 

The  action  of  the  chancellor  in  modifying  the  injunction  and 
increasing  the  penalty  of  the  injunction  bond  can  not  be  con- 
sidered by  the  supreme  court  upon  a  special  appeal  from  a 
decree  dismissing  the  bill  upon  demurrer,  where  no  objection 
as  to  these  matters  was  brought  to  the  attention  of  the  chan- 
cellor when  he  granted  the  special  prayer  for  an  appeal,  and 
where  they  are  not  included  therein.    (Post,  pp.  659,  662.) 


FROM  CAMPBELU 


Appeal  and  writ  of  error  from  the  Chancery  Court  of 
Campbell  County. — Hugh  Q.  Kyle^  Chancellor. 
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AGBE  &  PETEES,   LUCKY^    SANFOBD   &    FOWLEB,    R.    P. 

Haggard^  and  Wmght  &  Wright^  for  complainants. 

Powers  &  OwenSj^  Tbmpleton,  Lindsay  &  Temple- 
ton^  and  L.  H.  Carlook,  for  defendants. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  bill  in  the  present  case  was  filed  to  enjoin  the 
removal  of  the  county  seat  of  Campbell  county  from 
Jacksboro  to  La  Follette.  Sundry  grounds  were  stated 
in  the  bill  as  reasons  why  such  removal  could  not  be 
lawfully  had.  To  this  bill  eleven  demurrers  were  inter- 
posed. 

The  case  was  heard  before  the  chancellor  at  chambers 
on  the  eighteenth  day  of  January,  1904,  under  the  au- 
thority conferred  by  chapter  248,  page  577,  of  the  Acts 
of  1903,  and  he  sustained  the  first,  second,  third,  and 
fourth  grounds  of  demurrer,  and  dismissed  the  bill  as 
to  the  portions  thereof  to  which  the  said  four  grounds 
applied. 

He  also  sustained  the  ninth  ground  of  demurrer.  He 
overruled  the  fifth,  sixth,  seventh,  eighth,  tenth,  and 
eleventh  grounds.  However,  he  adjudged  that,  inas- 
much as  the  ninth  ground  went  to  the  whole  "bill,  the 
bill  should  be  dismissed,  and  accordingly  it  was  dis- 
missed, and  the  injunction  dissolved,  and  a  decree  en- 
tered against  the  complainants  and  their  surety  on  the 
prosecution  bond  for  all  of  the  costs,  and  an  inquiry 
of  damages  awarded  on  the  injunction  bond. 
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The  complainants  prayed,  and  were  granted,  an  ap- 
peal from  so  much  of  the  decree  as  sustained  the  first, 
second,  third,  fourth,  and  ninth  grounds  of  demurrer, 
and  from  so  much  of  the  decree  as  ordered  the  bill  to  be 
dismissed  and  the  injunction  dissolved,  and  as  taxed 
the  complainants  with  the  costs  of  the  cause,  and  as 
awarded  a  reference  for  damages  against  the  complain- 
ants on  the  injunction  bond. 

No  appeal  was  prayed  by  the  defendants  from  the 
action  of  the  chancellor  in  overruling  the  remaining 
grounds  of  demurrer.  The  defendants  have  attempted 
to  bring  these  matters  before  the  court  by  writ  of  error, 
but  no  provision  is  made  in  the  statute  for  such  a  pro- 
ceeding. Section  4  of  the  act  reads :  "If  any  of  the 
parties  are  dissatisfied  with  any  of  the  decrees  entered 
under  the  provisions  of  this  act,  and  the  chancellor  in 
the  exercise  of  his  discretion  permits  an  appeal  there- 
from, they  shall  have  the  same  right  of  appeal  as  if  the 
cause  was  heard  in  term  time;  provided,  that  said  ap- 
peal be  prayed  for  at  the  time  the  decree  is  rendered  by 
the  chancellor,  and  the  said  chancellor  shall  have  the 
right  to  allow  the  appellant  such  time  as  he  thinks  best, 
not  to  exceed  thirty  days,  in  which  to  perfect  said  ap- 
peal by  giving  bond  or  otherwise  complying  with  the 
terms  of  the  decrea  Such  order  granting  the  appeal 
shall  be  indorsed  by  the  chancellor  as  are  other  orders, 
and  shall  in  like  manner  be  transmitted  to  and  entered 
by  the  clerk  and  master;  provided,  further,  that  in  ap- 
peals prayed  and  granted  at  chambers  the  rule  as  to 
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bills  of  exceptions  shall  be  in  no  wise  different  from  the 
rules  in  force  during  term  time."    Page  578. 

There  is  no  other  method  provided  in  the  statute  for 
bringing  the  case  to  this  court  for  revision  of  the  chan- 
cellor's decree  so  rendered  at  chambers.  The  method 
of  appeal  must  therefore  be  held  exclusive  of  all  others. 

It  is  assumed  by  the  defendants,  as  we  suppose,  that 
the  general  provisions  of  the  Code  in  respect  of  writs 
of  error  sued  out  upon  decrees  and  judgments  rendered 
in  term  time  would  apply.  This,  however,  is  an  incor- 
rect assumption.  The  proceedings  authorized  by  the 
legislature,  under  chapter  248,  supra,  are  peculiar,  and 
cannot  be  extended  by  construction.  The  remedy  there 
given  by  appeal  is  ample.  If  either  party  fail  to  avail 
himself  of  it,  he  must  be  held  to  have  waived  all  ob- 
jections that  could  have  been  remedied  by  the  appeal. 

It  results  that  we  have  not  before  us  the  fifth,  sixth, 
seventh,  eighth,  tenth,  and  eleventh  grounds  of  demur- 
rer, and  they  cannot  be  further  noticed. 

We  now  take  up  the  first,  second,  third,  fourth,  and 
ninth  grounds  of  demurrer,  in  the  order  named. 

The  first  ground  of  demurrer  presents  the  point  that 
chapter  103,  page  138,  of  the  Acts  of  1873,  is  not  void, 
and  that  so  much  of  the  bill  as  is  based  upon  the  as- 
sumption that  the  said  act  is  void  is  bad  on  its  face. 

This  ground  of  demurrer  is  well  taken. 

Section  6  of  the  act  referred  to  reads  as  follows : 

"Sec.  6.  Be  it  further  enacted  that  the  county  seat 
shall  not  be  removed  to  any  place  unless  a  vote  is  cast 
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for  the  removal  to  said  place  equal  to  two-thirds  of  the 
vote  east  in  the  next  preceding  governor's  election." 

This  section  is  void,  because  in  violation  of  article  10, 
section  4,  of  the  constitution,  which  provides:  "Nor 
shall  the  seat  of  justice  of  any  county  be  removed  with- 
out the  concurrence  of  two-thirds  of  the  qualified  voters 
of  the  county/' 

The  unconstitutionality  of  the  aforesaid  sixth  section, 
however,  does  not  nullify  the  rest  of  the  act.  The  rule 
upon  this  subject  is  thus  accurately  stated  in  the  fourth 
headnote  to  Jones  v.  Memphis,  101  Tenn.,  188,  47  S.  W., 
138,  viz. :  "Where  a  single  statute,  or  several  statutes 
constituting  one  scheme,  contain  one  or  more  unconsti- 
tutional provisions,  the  obnoxious  provisions  will  be 
eliminated,  and  the  statute  or  scheme  sustained  as  to 
the  rest,  unless  the  provisions  are  deemed  so  essential, 
and  are  so  interwoven  with  others,  that  it  cannot  be 
reasonably  presumed  the  legislature  intended  the  stat- 
ute to  operate  otherwise  than  as  a  whole,  and,  in  that 
event,  the  entire  statute  or  scheme  falls."  101  Tenn., 
188, 189,  47  S.  W.,  138. 

The  statute  in  question  can  well  stand  without  the 
sixth  section,  inasmuch  as  the  constitution  takes  the 
place  of  that  section.  We  cannot  doubt  that  the  legis- 
lature would  still  have  passed  the  remaining  provisions, 
even  if  its  attention  Jiad  been  drawn  to  the  unconstitu- 
tionality of  the  sixth  section.  Bouldin  v.  Lockhart,  3 
Baxt,  262. 

The  second  ground  of  demurrer  presents  the  point 
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that  the  election  was  advertised  for  March  28,  1903, 
and  the  Dortch  law,  under  the  terms  of  the  act  putting 
Gamphell  county  under  that  law,  was  not  passed  until 
March  26,  1903,  only  two  days  prior  to  the  time  fixed 
for  the  election,  and  hence  there  was  not  time  to  put 
the  machinery  of  that  law  into  operation,  and  it  did  not 
apply  to  that  particular  election.  We  think  this  view 
is  correct.  The  point  made  falls  within  the  principle 
of  Davis  V.  Rogersville,  107  Tenn.,  588,  64  S.  W.,  893. 
The  second  ground  of  demurrer  is  therefore  sustained. 
The  third  ground  of  demurrer'  is  based  upon  the  fol- 
lowing portions  of  section  4,  article  10,  of  the  constitu- 
tion of  1870,  viz. :  "Where  an  old  county  is  reduced 
for  the  purpose  of  forming  a  new  one,  the  seat  of  justice 
in  said  old  county  shall  not  be  removed  without  the 
concurrence  of  two-thirds  of  both  branches  of  the  l^s- 
lature,  nor  shall  the  seat  of  justice  of  any  county  be  re- 
moved without  the  concurrence  of  two-thirds  of  the 
qualified  voters  of  the  county.**  In  1849  a  portion  of 
'  Campbell  county  was  taken  oflf  when  Scott  county  was 
formed,  and  in  1850  another  portion  was  taken  off  when 
Union  county  was  formed.  Campbell  county  has  not 
been  reduced  since  the  constitution  of  1870  went  into 
effect.  The  demurrer  in  question  presents  the  point 
that  the  language  above  quoted  from  the  constitution, 
in  respect  of  the  reducing  of  the  size  of  counties  and 
the  concurrence  of  the  legislature  in  the  removal,  ap- 
plies only  to  such  counties  as  may  be  reduced  in  size 
subsequent  to  the  going  into  effect  of  the  constitution 


4  Gates]      SPECIAL  APRIL  TERM,  1904.  649 

Ldndsay  y.  Allen. 

of  1870,  and  not  to  the  counties  reduced  before  that 
time.  We  think  this  construction  is  the  correct  one. 
When  the  whole  paragraph  is  read,  out  of  which  we 
have  taken  the  above  excerpt,  it  clearly  appears  that 
the  constitution  speaks  to  the  future,  and  not  of  the 
past  It  is  said :  "No  part  of  a  county  shall  be  taken 
off,"  etc.,  and,  "where  an  old  county  is  reduced,  for  the 
purpose  of  forming  a  new  one,"  etc.,  "but  the  forgoing 
provision  requiring  a  two-thirds  majority  .  .  . 
shall  not  apply  to  the  counties  of  Obion  and  Cocke."  It 
is  clear  that  the  word  "is"  is  used  in  the  sense  of  "shall" 
or  "may  be.'' 

This  ground  of  demurrer  must  therefore  be  sustained. 

This  likewise  disposes  of  the  fourth  ground  of  de- 
murrer. 

The  ninth  ground  of  demurrer  presents  the  point  that 
the  complainants  in  the  present  case  are  bound  by  the 
fact  that  J.  M.  Sharp  and  others  had,  as  citizens  and 
taxpayers,  filed  a  former  bill  for  the  same  purpose,  and 
had  dismissed  it 

The  defendants  have  filed  a  copy  of  the  decree  which 
was  entered  in  the  former  cause.  This,  however,  is  not 
a  part  of  the  bill,  and  we  cannot  look  to  it  In  dispos- 
ing of  the  demurrer,  we  can  look  only  to  the  face  of  the 
bill. 

Looking,  then,  to  the  face  of  the  bill,  there  are  only 
two  constructions  possible.  One  of  these  is  that  the 
complainants  in  the  former  suit  dismissed  the  bill 
merely  upon  their  own    motion,    and  the  defendants 
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agreed  to  pay  the  costs.  The  second  is  that  the  com- 
plainants in  that  bill  and  the  defendants  thereto  en- 
tered into  a  contract  to  the  effect  that  the  complainants 
would  dismiss  the  bill  in  consideration  of  an  agreement 
on  the  part  of  defendants  to  assume  and  pay  the  costs 
of  the  cause,  and  that  this  contract  was  carried  out; 
the  bill  being  dismissed  with  complainants'  consent, 
and  the  defendants  thereto  agreeing  to  pay,  and  actu- 
flJiy  paying,  the  costs. 

As  to  the  first  construction,  we  need  consider  this  no 
further  than  to  say  that  it  has  been  held,  and  the  settled 
rule  in  this  State  is,  that  a  mere  voluntary  dismissal  on 
the  part  of  the  complainant  will  not  prevent  the  bring- 
ing of  a  new  suit  upon  the  same  subject-matter  by  the 
same  complainant  against  the  same  defendant.  Mabry 
V.  Chiirchwell,  1  Lea,  416-424. 

As  to  the  second  construction. 

Upon  this  phase  of  the  matter  we  are  referred,  among 
other  cases,  to  United  States  v.  Parker,  120  U.  S.,  89, 
95,  7  Sup.  Ct,  454,  30  L.  Ed.,  601,  and  to  certain  lan- 
guage there  used  by  Mr.  Justice  Matthews.  In  that 
case  it  appeared  that  a  suit  had  been  theretofore 
brought  by  the  governor  against  Parker  on  his  official 
bond,  and  that  in  that  case  a  judgment  had  been  ren- 
dered in  favor  of  Parker,  which,  after  certain  recita- 
tions, concluded  as  follows:  "Upon  motion  of  Ellis  & 
King,  attorneys  for  defendants,  and  it  appearing  to  the 
court  that  the  subject-matter  in  this  suit  haB  been  ad- 
justed and  settled  by  the  proper  parties  in  Washington, 
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it  is  therefore  ordered  that  this  cause  be,  and  the  same 
is,  hereby  dismissed." 

In  discussing  this  matter,  Mr.  Justice  Matthews,  af- 
ter disposing  of  the  contention  that  the  foregoing  en- 
try was  merely  a  nonsuit,  and  holding  that  it  was  not 
in  fact  a  nonsuit,  continued : 

^^But  a  nonsuit  is  to  be  distinguished  from  a  retraxit. 
Minor  v.  Mechanics^  Bank,  1  Pet.,  46,  7  L.  Ed.,  47. 
Blackstone  defines  the  difference  as  follows:  *A  re- 
traxit differs  from  a  nonsuit  in  this:  One  is  negative, 
and  the  other  positive.  The  nonsuit  is  a  mere  default 
or  n^lect  of  the  plaintiff,  and  therefore  he  is  allowed  to 
begin  his  suit  again  upon  payment  of  costs ;  but  a  re- 
traxit is  an  open,  voluntary  renunciation  of  his  claim 
in  court,  and  by  this  he  forever  loses  his  action.'  3 
Blackstone,  Comm.,  296.  And  it  has  been  held  that  a 
judgment  of  dismissal,  when  based  upon  and  entered  in 
pursuance  of  the  agreement  of  the  parties,  must  be  un- 
derstood, in  the  absence  of  anything  to  the  contrary,  ex- 
pressed in  the  agreement  and  contained  in  the  judgment 
itself,  to  amount  to  such  an  adjustment  of  the  merits  of 
the  controversy  by  the  parties  themselves  through  the 
judgment  of  the  court  as  will  constitute  a  defense  to 
another  action  afterwards  brought  upon  the  same 
cause  of  action.  Bank  of  Commonwealth  v.  Hopkins, 
2  Dana,  395 ;  Merritt  v.  Campbell,  47  Cal.,  542.  It  is 
clearly  so  when,  as  her^  the  judgment  recites  that  the 
subject-matter  of  the  suit  had  been  adjusted  and  settled  • 
by  the  partiea     This  is  equivalent  to  a  judgment  that 
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the  plaintiff  had  no  caase  of  action,  because  the  defense 
of  the  defendant  was  found  to  be  sufficient  in  law  and  in 
fact  Upon  general  principles  of  the  common  law,  reg- 
ulating the  practice  and  procedure  of  courts  of  justice, 
it  must  be  held  that  the  judgment  here  in  question  was 
rendered  upon  the  merits  of  the  case,  is  final  in  its  form 
and  nature,  and  must  have  the  effect  of  a  bar  to  the 
present  action  upon  the  same  cause." 

In  HaJdemcm  v.  United  States,  91  U.  S.,  584,  23  L.  Ed., 
433,  it  was  held  that  the  entry  of  a  judgment  "that  the 
suit  is  not  prosecuted,  and  be  dismissed,"  is  nothing 
more  than  the  record  of  a  nonsuit. 

Again  it  is  said  in  that  <!ase :  "There  must  have  been 
a  right  adjudicated  or  released  in  the  first  suit  to  make 
it  a  bar,  and  this  fact  must  appear  affirmatively.  The 
plea  does  not  aver  that  the  parties  had  by  their  agree- 
ment adjusted  the  matter  in  controversy,  or  that  there 
was  any  adjudication  thereon.  Whatever  may  be  the  ef- 
fect given  by  the  courts  of  Kentucky  to  a  judgment  en- 
try, ^Dismissal  a^eed,'  it  is  manifest  that  the  words  do 
not  of  themselves  import  an  agreement  to  terminate  the 
controversy,  or  imply  an  intention  to  merge  the  cause  of 
action  in  the  judgment.  Suits  are  often  dismissed  by 
the  parties,  and  a  general  entry  is  made  to  that  effect, 
without  incorporating  in  the  record,  or  even  placing  on 
file  the  agreement.  It  may  settle  nothing,  or  it  may 
settle  the  entire  dispute.  If  the  latter,  there  must  be  a 
proper  statement  to  that  effect  to  render  it  available  as 
a  bar.  But  the  general  entry  of  the  dismissal  of  a  suit  by 


4  Gates]      SPECIAL  APRIL  TERM,  1904.  653 

Lfindsay  y.  Allen. 

agreement  is  evidence  of  an  intention,  not  to  abandon 
the  claim  on  which  it  is  founded,  but  to  preserve  the 
right  to  bring  a  new  suit  thereon,  if  it  becomes  neces- 
sary. It  is  a  withdrawal  of  a  suit  on  terms,  which  may 
be  more  or  less  important.  They  may  refer  to  costs,  or 
they  may  embrace  a  full  settlement  of  the  contested 
points;  but,  if  they  ai*e  sufficient  to  bar  the  plaintiff,  the 
plea  must  show  it     Id.,  586. 

See,  also,  Kelly  v.  Toian  of  Milan  (0.  C),  21  Fed., 
842,  862,  et  seq.,  where  the  matter  is  discussed  at  length. 

In  those  jurisdictions  where  the  rule  indicated  by  the 
word  "retraxit"  has  been  recognized,  the  substance  of 
the  matter  seems  to  be  that  a  dismissal  by  agreement  of 
the  parties  is  equivalent  to,  and  is  treated  as,  a  public 
renunciation  on  the  part  of  the  complainant  of  the  claim 
asserted  by  him  in  his  pleadings  against  the  defendant, 
and  he  is  thereafter  estopped  to  bring  it  forward  again. 

In  6  Am.  &  Eng.  Encyc.  PI.  and  Pr.,  991,  it  is  said : 
"In  some  States,  a  dismissal  by  agreement  is  regarded 
as  a  bar  to  a  subsequent  suit  involving  the  same  issues." 
[Citing  Merritt  v.  Campbell^  47  CaJ.,  542 ;  Grossman  v. 
Davis,  79  Cal.,  603,  21  Pac,  963 ;  Bank  v.  Hopkins,  2 
Dana (Ky.), 395;  Jcurhoe  y. Smith,  10  B.Mon.  (Ky.),257, 
52  Am.  Dec,  541;  Bolfe  v.  Burlington,  etc.,  39  Minn., 
398,  40  N.  W.,  267 ;  Murphy  v.  Crecuth,  26  Mo.  App.,  585 ; 
Phillpotts  Y.BlasdelylO  Nev.,19;  Wohlford  y.Campton, 
79  Va.,  333 ;  Siron  v.  Buleman's  Ex'r,  32  Grat,  215 ; 
Hoover  v.  Mitchell,  25  Grat.  (Va.),  389] ;  but  the  better 
rule  is  that  it  must  be  affirmatively  shown  either  that 
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the  dismissal  or  nonsuit  was  upon  examination  of  the 
merits  [citing  Donahue  v.  Drexler,  82  Ky.,  157,  56  Am. 
Rep.,  886;  Chaa&s  Case,  1  Bland  (Md.),  220,  17  Am. 
Dec.,  227 ;  Edgar  v.  Buck,  65  Mich.,  359,  32  N.  W., 
644],  or  that  the  intention  of  the  parties  was  to  finally 
settle  the  controversy  by  the  agreement  [citing  Murphy 
V.  Creath,  26  Mo.  App.,  585 ;  Haideman  v.  U.  8.,  91  U. 
S.,  584,  23  L.  Ed.,  433],  or  to  merge  the  cause  of  action 
in  the  judgment  [citing  Haldema^i  v.  V.  8.,  supra],  and 
that  otherwise  the  dismissal  will  not  operate  as  a  bar  to 
a  subsequent  proceeding  [citing  KnocD  v.  Waldoborough, 
5  Me.,  185;  Murphy  v.  Creath,  supra;  Carter  v.  Wilson, 
19  N.  C,  276;  Drake  v.  Rogers,  32  Me.,  524].'* 

We  have  no  case  in  this  State  applying  the  rule  of 
"retraxit,"  and  we  shall  not  now  adopt  it  We  have 
numerous  cases  {Jones  v.  Willia^nson,  5  CJold.,  371; 
Milly  V.  Harrison,  7  Cold.,  199 ;  Revis  v.  Wallace,  2 
Heisk.,  658;  Williams  v.  Neil,  4  Heisk.,  279  ;Hix  v.  Gos- 
ling,  1  Lea,  573;  Jones  v.  McKenna,  4  Lea,  630,  639; 
Penniman  v.  Smith,  5  Lea,  136;  Boyce  v.  Stanton,  15 
Lea,  346,  375-6;  Greenlaw  v.  Pettit,  87  Tenn.,  467,  476, 
11  S.  W.,  357;  Bigley  v.  Watson,  98  Tenn.,  353,  357-8, 
39  S.  W.,  525,  38  L.  R.  A.,  679 ;  Wilson  v.  Schaefer,  107 
Tenn.,  334,  64  S.  W.,  208 ;  Dillard  v.  Harris,  2  Tenn. 
Ch.,  197;  Mayo  v.  Harding,  3  Tenn.  Ch.,  237,  241)  upon 
the  subject  of  consent  decrees,  the  substance  of  which  is 
that  a  consent  decree  is  binding  according  to  its  terms 
upon  those  who  agree  to  it,  and  that  it  cannot  be  ap- 
pealed from  or  questioned  by  writ  of  error,  but  can  be 
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attacked  only  by  an  original  bill,  or  bill  of  review  in  the 
nature  of  an  original  bill,  for  fraud.  None  *of  these 
cases  go  so  far  as  to  hold  that  the  mere  dismissal  of  a 
cause  by  consent  of  parties  will  bar  a  futurfe  action. 

We  have  cited  to  us  24  Am.  and  Eng.  Encyc.  Law  (2d 
Ed. ) ,  758,  where  it  is  said :  "The  general  principle  has 
been  enunciated  that  in  equity,  if  bona  fide  bills  have 
been  filed  and  litigated  by  representatives  of  a  class, 
and  the  subject-matter  of  the  suit  is  common  to  all, 
the  decree  binds  the  entire  class  as  fully  as  if  all  were 
before  the  court."  In  support  of  this  rule,  in  addition 
to  the  authorities  cited  in  the  footnote  to  the  text  {Mc- 
intosh V.  Pittsburg  [C.  C],  112  Fed.,  705;  Harmon  v. 
Auditors  of  Puhlic  Accts.,  123  111.,  122,  13  N.  E.,  161,  5 
Am.  St.  Rep.,  502 ;  Hawthorne  v.  Beckicith,  89  Va.,  786, 
17  S.  E.,  241 ;  Stallctip  v.  Tacama,  13  Wash.,  141,  42 
Pac,  541,  52  Am,  St.  Rep.,  25),  counsel  for  defendants 
have  cited  to  us  Smith.  Eq.  Rem.  of  Creditors,  section 
73;  Brooks  v.  Gibbons^  4  Paige,  374;  Innes  v.  Lanmng, 
7  Paige,  585  (both  cases  involving  the  rights  of  credi- 
tors) ;  Ashton  v.  City  of  Rochester,  133  N.  Y.,  187,  30 
N.  E.,  965,  31  N.  E.,  334,  28  Am.  St.  Rep.,  619 ;  Gallaher 
V.  Momidsville,  34  W.  Va.,  730, 12  S.  E.,  859,  26  Am.  St. 
'Rep.,  942  (involving  rights  asserted  against  cities) ; 
Swids  V.  Freeman,  24  Fla.,  209,  4  South.,  525,  12  Am., 
St.  Rep.,  190;  Sa^in  v.  Sherman,  28  Kan.,  289  (which 
were  cases  concerning  rights  asserted  against  counties) 
and  Van  Vleet  on  Former  Adjudication,  vol.  1,  sections 
37,  38,  and  vol.  2,  sections  586,  570,  pp.   1150,   1157, 
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which  sections  cover  the  diflferent  phases  of  the  matter 
above  referred  to.  We  are  also  refered  to  our  own  cases 
of  Hodges  v.  Bauchman,  8  Yerg.,  186 ;  Fry  v.  Taylor,  1 
Heady  594,  concerning  the  probate  of  wills,  and  our  case 
of  Broivn  v.  Brown,  86  Tenn.,  318,  6  S.  W.,  869,  7  S.  W. 
640  et  aeq.y  discussing  these  cases. 

We  have  no  fault  to  find  with  the  general  principle 
above  stated,  but  the  case  made  in  the  bill  does  not  fall 
within  it.  It  is  true  that  the  case  of  J.  M.  Sharp  and 
others  concerned  the  same  subject-matter  we  have  before 
us  in  the  present  bill,  and  was  presented  by  citizens  and 
taxpayers  of  Campbell  county,  just  as  this  bill  is;  but 
the  former  bill,  according  to  the  allegations  of  the  pres- 
ent bill,  was  not  litigated  in  a  hona  fide  way,  since,  as 
charged,  after  the  complainants  in  that  case  had  taken 
sufficient  testimony  to  show  that  the  allegations  of  the 
bill  were  true,  they  then  without  any  legal  ground  or 
reason  abaiidoned  the  suit,  upon  an  agreement  of  the  de- 
fendants thereto  to  assume  and  pay  all  of  the  costs.  In 
addition  to  this,  it  is  alleged  in  the  present  bill  that  the 
dismissal  was  really  brought  about  through  the  instru- 
mentality of  the  La  FoUette  Coal,  Iron  &  Railway  Com- 
pany and  the  Co-operative  Store  Company  of  La  Toi- 
lette, which  two  concerns  are  charged  in  other  portions 
of  the  bill  with  having  engaged  in  the  wholesale  bribing 
of  voters  and  in  other  fraudulent  practices  in  connec- 
tion with  the  attempted  removal  of  the  county  seat ;  and 
it  is  more  than  intimated  that  the  influence  of  the  two 
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concerns  in  inducing  the  complainants  in  the  former 
bill  to  dismiss  it  was  a  sinister  influence. 

While  it  is  proper  and  just  that  even  the  rights  of  the 
public  of  and  concerning  any  special  matter  should  be 
concluded  by  one  fair  litigation,  in  which  the  matters 
involved  were  faithfully  presented  and  considered,  it 
should  be  emphasized  that  the  litigation  must  be  bona 
fide,  fair,  and  honest  from  the  beginning  to  the  end. 
Those  who  assume  as  citizens  and  taxpayers  to  stand 
forth  as  the  champions  of  public  rights  and  the  conser- 
vators of  the  interests  of  all  other  citizens  and  taxpay- 
ers standing  in  the  like  case  must  discharge  their  vol- 
untary trust  with  candor  and  with  such  reasonable  skill 
as  to  enable  the  court  to  see  that  there  has  been  no  such 
gross  negligence  in  the  conduct  of  the  cause  as  would  be 
equivalent  to  a  fraudulent  surrender  of  the  rights  in- 
volved in  the  controversy  and  no  such  blundering  aban- 
donment of  acquired  advantages  as  would  justly  sus- 
tain an  imputation  of  fraudulent  purpose  or  gross  in- 
competency on  the  part  of  those  in  charge  of  the  pub- 
lic's case.  In  short,  before  the  rights  of  the  public  are 
concluded,  there  must  be  a  reasonably  fair  presentation 
of  the  case  to  a  court  of  competent  jurisdiction,  and  a 
consideration  and  determination  of  the  matter  by  the 
court. 

Under  no  other  rule  can  the  rights  of  the  public  be 
adequately  protected  in  the  class  of  cases  we  are  con- 
sidering. 

112  Tenn— 42 
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People  who  assume  to  appear  for  the  public  in  such 
cases  as  parties  complainajit^  in  the  capacity  of  citizens 
and  taxpayers^  have,  of  course,  the  option  to  abandon 
the  position  assumed,  if  they  see  proper,  and  make  such 
terms  as  to  costs  and  expenses  as  they  may  be  advised, 
but  in  so  doing  they  do  not  act  for  or  bind  the  public, 
but  only  themselves. 

Aside  from  reasonable  and  bona  fide  agreements  as 
to  evidence  made  during  the  progress  of  a  cause,  they 
cannot  conclude  the  rights  of  the  public  by  their  agree- 
ments with  adversary  interests. 

The  foregoing  presents  what  we  deem  the  fundamen- 
tal principles  that  should  control  in  the  conduct  of  this 
class  of  cases. 

The  case  before  us  presents  a  vivid  illustration  of  the 
impropriety  of  the  opposite  coursa  Not  only,  accord- 
ing to  the  allegations  of  the  bill,  was  the  case  of  the  pub- 
lic given  away  after  it  had  been  fully  established  by  the 
testimony,  or  abandoned  under  the  operation  of  sinis- 
ter influences,  but  by  virtue  of  such  agreement  a  thing 
has  been  accomplished — the  removal  of  the  county  seat 
of  a  county — ^by  the  consent  of  61  people,  complainants 
in  the  former  bill,  which,  under  the  constitution  of  the 
State,  can  be  brought  about  only  by  the  vote  of  two- 
thirds  of  all  the  qualified  voters  of  the  county.  Any 
course  of  conduct  that  so  eventuates  needs  only  to  be 
stated  to  expose  its  unsoundness. 

We  are  referred  by  counsel  to  the  case  of  Fry  v.  Toy- 
lor,  1  Head,  594,  wherein  it  was  held  that  upon  a  con- 
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test  to  settle  the  validity  of  a  will  all  parties  in  interest 
were  bound,  although  the  judgment  of  the  court  below 
was  aflSrmed  in  this  court  by  agreement  of  the  parties, 
it  not  appearing  that  the  agreement  was  fraudulent ; 
and  that  a  suit  to  contest  a  will  was  a  proceeding 
in  rem  and  binding  on  all  parties  in  interest,  whether 
parties  to  the  issue  or  not  This  case,  however,  is  not 
authority  for  the  proposition  to  which  it  is  cited,  nor 
does  it  contravene  the  general  principle;  for,  said  the 
court,  after  stating  there  was  no  ground  upon  which  to 
impute  fraud :  "We  are  authorized  to  believe  that  the 
contestants^  despairing  of  being  able  to  reverse  the  judg- 
ment of  the  circuit  court,  concluded  to  make  no  further 
resistance  and  agreed  to  an  affirmance.  This  is  often 
the  case,  and  should  be  more  frequently,  when  attorneys 
can  find  no  ground  to  base  a  plausible  argument  upon 
for  a  reversal." 

There  are  two  other  questions  yet  to  be  considered. 
They  are  made  in  the  demurrers  which  were  overruled 
by  the  chancellor,  and  while  they  were  not  brought  up 
to  this  court,  as  such,  by  the  appeal,  and  cannot,  there- 
fore, be  considered  from  that  standpoint,  yet  they  may 
be  considered  as  collateral  to  and  arising  out  of  those 
already  discussed. 

Both  are  bottomed  on  the  fundamental  question  of 
jurisdiction. 

In  respect  of  the  first  of  these  questions,  it  is  insisted 
that  the  biH  presents  the  case  of  a  contested  election, 
that  jurisdiction  of  such  matter  is  purely  statutory,  that 
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no  statute  gives  jurisdiction  of  such  matter  to  the  chan- 
cery court,  and  that  under  section  6063  of  Shannon's 
Code  the  circuit  court  is  made  the  final  recipient  of  all 
unappropriated  jurisdiction.  In  respect  to  the  second 
of  these  questions,  it  is  insisted  that  the  chancery  court 
has  no  jurisdiction  to  inquire  whether  two-thirds  of  all 
the  qualified  voters  of  the  county  voted  in  favor  of  the 
removal  of  the  county  seat,  because,  it  is  said,  the  bill 
shows  that  the  county  court  settled  that  matter,  and  its 
decision  is  final. 

As  to  the  first  of  these  questions:  The  case  falls 
within  the  principle  of  Wtn^ton  v.  Tennessee  &  Pacific 
R.  R.  Co.,  1  Baxt.,  60.  The  occasion  of  the  interference 
of  the  court  in  that  case  was  to  declare  void  the  sub- 
scription of  a  county  to  a  railroad  enterprise,  because  a 
constitutional  prerequisite,  the  consent  of  the  people  of 
the  county  by  the  required  majority,  had  not  been  ob- 
tained. Here  the  jurisdiction  of  the  court  is  invoked  on 
the  same  ground  to  prevent  the  removal  of  a  county 
seat.  So  the  underiying  principle  is  the  same  in  each 
case,  although  the  special  occasion  that  called  it  into 
exercise  is  different  As  said  in  the  authority 
referred  to,  such  controversies  do  not  fall  under  the 
classification  of  contested  election  cases  at  all.  They 
fall,  on  the  contrary,  under  that  class  of  cases  wherein' 
the  court  restrains  public  officers  from  the  exercise  of 
unconstitutional  powers.  Bradley  v.  Commissioners, 
2  Hum.,  428,  37  Am.  Dec,  563 ;  Ford  v.  Farmer,  9  Hum. 
154 ;  Gotcher  v.  Burrows,  9  Hum.   595 ;  Bridgenor  y. 
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Rodgers,  1  Cold.,  258 ;  Cocke  v.  Gooche,  5  Heisk.^  294 ; 
Stuart  V.  Blair,  8  Baxt,  I4I,  147 ;  Bouldin  v.  Lockhart, 
1  liCa,  195 ;  Humphreys  Go.  v.  Houston  Go.,  4  Baxt.,  593 ; 
Lynn  v.  Polk,  8  Lea,  121,  and  passim;  Trading  Stamp 
Co.  V.  Memphis,  101  Tenn.,  181,  47  S.  W.,  136 ;  Weaver 
V.  Davidson  County,  104  Tenn.,  315,  59  S.  W.,  1105.  The 
case  of  Patton  v.  Chattanooga,  cited  by  defendant's 
counsel,  is  not  in  conflict  with  the  foregoing  cases,  as 
fully  appears  from  the  discussion  of  the  question  in  the 
opinion,  108  Tenn.,  221-227,  65  S.  W.,  414.  We  need 
not  repeat  that  discussion  here,  or  further  refer  to  the 
matter,  except  to  say  that  the  bill  in  the  present  case 
shows  that  there  would  be  an  increase  in  the  taxes  of 
the  complainants  because  of  the  necessity  of  erecting 
new  county  buildings  at  La  Follette,  the  proposed  new 
county  seat. 

As  to  the  second  of  the  two  questions  last  referred  to, 
we  think  this  is  practically  concluded  against  the  de- 
fendants by  the  case  of  Braden  v.  Stumph,  16  Lea,  581. 
It  is  there  held  that  the  chancery  court  may  go  behind 
the  findings  of  the  county  court,  and  determine  for  itself 
whether,  in  fact,  two-thirds  of  the  qualified  voters  of  the 
county  voted  in  favor  of  the  removal.  It  is  true  there 
is  some  apparent  ambiguity,  in  respect  of  this  matter, 
in  the  original  opinion  delivered  in  the  case ;  but,  when 
that  opinion  is  read  in  connection  with  the  opinion  de- 
livered on  the  rehearing,  the  decision  of  the  court  is  seen 
to  be  in  substance  as  just  stated.  The  form  of  state- 
ment adopted  by  the  county  court,  copied  into  the  opin- 
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ion  in  that  case,  was'equiyalent  to  a  finding  that  two- 
thirds  of  the  qualified  voters  pf  the  county  had  voted  in 
favor  of  the  removal.  Yet  it  was  held  that  this  matter 
might  be  reinvestigated  in  the  chancery  court.  This, 
too,  is  the  necessary  result  of  the  point  previously  es- 
tablished in  Boiildin  v.  LockhaH,  3  Baxt,  262,  274-276, 
that  the  power  of  the  county  court  in  the  premises  was 
not  judicial,  but  legislative,  and  that  that  court  had  no 
power  to  purge  the  polls,  and  the  further  point,  estab- 
lished in  Bouldin  v.  Lockhart,  1  Lea,  195,  that  the 
power  of  the  county  court^  treated  as  legislative  was 
subject  to  revision. 

There  are  other  points  made  in  complainants'  assign- 
ment of  errors  to  the  effect  that  the  chancellor  erred  in 
dissolving  the  injunction,  dismissing  the  bill,  and  tax- 
ing the  complainants  with  the  costs,  and  awarding  a 
reference  for  damages  on  the  injunction  bond;  and  it 
necessarily  follows,  from  what  has  been  already  said, 
that  these  assignments  must  be  sustained. 

There  are  still  other  assignments  of  error,  based  upon 
the  action  of  the  chancellor  in  so  modifying  the  injunc- 
tion as  to  permit  the  courts  of  the  county  to  be  held 
at  La  Follette  pending  the  litigation,  and  in  in- 
creasing the  penalty  of  the  injunction  bond  to  f5,000; 
but  no  objection  as  to  any  of  these  matters  was  brought 
to  the  attention  of  the  chancellor  when  he  granted  the 
special  prayer  for  an  appeal,  and  they  were  not  included 
therein.  Therefore  they  cannot  be  considered  upon  the 
present  hearing. 
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It  results  that  the  decree  of  the  chancellor  will  be 
modified  in  respect  of  the  several  grounds  of  demurrer 
as  above  indicated,  and  that  his  decree  must  be  reversed 
in  so  far  as  it  dismisses  the  bill  and  in  the  other  respects 
above  indicated,  and  the  cause  must  be  remanded  for 
further  proceedings. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPEEME  COUET  OF  TENNESSEE 

FOR  THB 

WESTERN  DIVISION. 


JACKSON,  APRIL  TERM,  1904. 


Murray  v.  Supreme  Hive  of  the  Ladies  of  the  Mac- 
cabees OF  THE  World. 

{Jackson.    April  Term,  1904.) 

1.  BVIDBNCE.    Strict  rales  relaxed  as  to  tige  and  pedigree. 

In  matters  of  age  and  pedigree,  the  strict  rules  as  to  the  intro- 
duction and  admissibility  of  evidence,  from  necessity,  do  not 

apply.    {Post,  p.  680.) 

• 

2.  SAMS.    Same.    Inscriptions,  engravings,  public  registers,  and 
hearsay  evidence  generally,  are  admissible  as  to  age  and  pedi- 


In  matters  relating  to  age  and  pedigree,  inscriptions  on  tomb- 
stones and  on  family  portraits  and  charts,  engrayings  in  rings 
and  hearsay  evidence  generally  are  admissible;  and  public  reg- 
isters are  competent  evidence  in  this  class  of  cases.  (Post,  pp. 
680-681.) 

(664) 
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Cases  cited:  Lewis  v.  Marshall,  6  Pet,  470;  Hunt  y.  Order,  64 
Mich.,  671;  Jackson,  ex  dem.  Bogert,  v.  King,  5  Ck>w.,  237;  Hen- 
nessy  v.  Met  Life  (Conn.),  52  Atl.,  490;  Murray  y.  Sup.  Lodge 
(Conn.),  62  AtL,  722;  Sup.  Conclaye  y.  Saylor,  (Miss.),  29  South., 
790. 

8.  SAME.  Same.  Same.  Census  reports,  records  of  bocurds  of 
health,  and  applications  for  insurance,  are  admissible  as  to  age. 
and  pedigree. 
Copies  of  the  British  census  report,  and  of  answers  made  to  the 
United  States  census  enumerator,  records  of  beards  of  health, 
and  applications  for  life  insurance  are  admissible  and  compe- 
tent as  to  age  and  pedigree.    {Post,  pp.  677,  678,  682.) 

4.  BENEFIT  ASSOCIATIONS.    Meinber  waiyes  preyious  irreg- 
ularities by  requesting  a  rehearing  as  to  expulsion,  when. 

A  member  of  a  benefit  association  waives  all  previous  irregulari- 
ties in  the  matter  of  his  expulsion  therefrom,  by  requesting  a 
rehearing,  where  the  request  is  considered,  and  the  former  de- 
cree of  expulsion  allowed  to  stand  upon  the  evidence  adduced 
and  procured.     (Post,  p.  681.) 

5.  SAME.    What  to  be  considered  by  the  court  in  suit  of  expelled 
member  to  be  reinstated. 

Benefit  associations  must  of  necessity  determine  as  to  the  com- 
petency and  weight  of  evidence  in  expulsion  proceedings  in 
pursuance  of  their  own  rules,  laws,  and  regulations,  and  where 
the  expelled  member  institutes  suit  to  be  reinstated,  the  only 
question  to  be  considered  by  the  court  is  whether  the  laws  of 
the  association  were  enforced  fairly  and  without  oppression. 
{Post,  pp.  679-682.) 

Cases  cited  and  approved:  Vaughan  v.  Hemdon,  91  Tenn.,  64; 
Franta,  etc.,  y.  Union  (Mo.),  63  S.  W.,  1100,  86  Am.  St  Rep., 
611;  54  L.  R.  A.,  723;  Mazurkiewicz  y.  Society  (Mich.),  86  N. 
W.,  543;  54  L.  R,  A.,  727;  Pepin  v.  Societe  (R.  I.),  54  Atl.,  47, 
60  L.  R.  A.,  626;  Moore  y.  National  Council  (Kan.),  70  Pac, 
853;  Doljanin  v.  Society  (Cal.),  69  Pac.,  908;  Johansen  y.  Blume, 
63  App.  Div.,  526,  65  N.  Y.  Sup.,  987;  Haebler  y.  Elxchange,  149 
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N.  Y.,  414;  Baxter  v.  McDonnell,  155  N.  T.,  83;  Lewis  v.  WiLson, 
121  N.  Y..  284. 

6.  SAME .  Evidence  on  which  member  was  expelled  is  admissible 
in  suit  for  reinstatement,  when. 

Where  the  bill  of  an  expelled  member  of  a  benefit  association 
filed  for  the  reinstatement  charges  that  the  association  acted 
arbitrarily,  unjustly,  oppressively,  and  without  any  investiga- 
tion or  information  upon  the  subject,  such  association  can  not 
be  prevented  in  the  courts  from  disproving  this  serious  charge 
by  marshaling  the  information  upon  which  it  acted,  because  of 
technical  objections  that  could  be  raised  to  the  mode  of  pro- 
cedure prevailing  in  courts  of  law.    {^Post,  p.  682.) 

7.  BAMB.  Repayment  of  premiums  to  expelled  member  tender- 
ed before  and  in  suit  for  reinstatement  not  required  upon  de- 
cree denying  reinstatement. 

Where  a  member  of  a  benefit  association  expelled  for  fraudulent 
representations  declined  a  restoration  of  all  premiums  paid 
before  suit  for  reinstatement,  the  decree  denying  reinstatement 
properly  denies  to  order  their  repayment  at  the  end  ci  the  liti- 
gation, though  the  bill  tenders  and  offers  to  repay  the  same^  it 
equity  requires  it    {Post,  pp.  682-683.) 


FROM  SHBLBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County- 
F.  H.  Heiskell,  Chancellor. 

Randolph  &  Randolph^  for  complainant 
P.  Zimmerman^  for  defendant 
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Mb.  JusncB  Wilkes  delivered  the  opinion  of  the 
Court 

This  is  an  application  on  the  part  of  complainant  to 
be  restored  and  reinstated  in  her  position  and  in  all  her 
rights  as  a  member  of  the  defendant  order,  in  which  she 
holds  an  endowment  certificate,  which  is  made  a  part  of 
her  bill,  and  she  asks  that  she  be  restored  to  all  the 
rights  to  which  she  in  entitled  under  said  certificate. 
Defendant  company  defends  upon  the  ground  that,  al- 
though she  was  once  a  member  in  good  standing  in  said 
order,  she  has  been  expelled  therefrom.  The  defend- 
ant claims  that  this  action  was  taken  in  strict  confor- 
mity with  the  by-laws,  rules  and  regulations  in  force  at 
the  time  complainant  became  a  member  thereof,  and 
the  ground  for  said  expulsion  is  that  complainant  ob- 
tained her  membership  by  false  representations  as  to 
heraga 

The  complainant  made  application  for  membership 
on  the  twenty-first  day  of  April,  1893,  and  in  her  appli- 
cation stated  as  follows:  "My  name  in  full  is  Mary 
Murray ;  I  was  born  in  the  county  of  Longford,  State  of 
Ireland,  on  the  twenty-seventh  day  of  August,  1841,  and 
am  now  51  years  old." 

The  application  contains  this  clause:  "I  hereby  de- 
clare that  the  above  are  fair  &nd  true  answers  to  the 
foregoing  questions :  and  I  hereby  agree  that  these  state- 
ments, with  this  application,  and  the  laws  now  in  force 
or  that  may  hereafter  be  adopted  .  .  .  shall  form 
the  basis  of  the  contract  for  endowment;  that  any  un- 
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probably  misstated  her  age,  and  was  beyond  the  age 
limit  at  the  date  of  her  application.  Thereupon  the 
board  of  trustees  of  the  order  sent  a  registered  letter  to 
Mrs.  Mary  Murray,  Memphis^  Tennessee,  on  May  27, 
1901, 
This  letter  was  aa  follows : 

"Port  Huron,  Michigan,  May  27,  1901. 
"Mary  Murray,  Memphis,  Tennessee: 
"Dear  Sister: 

"At  a  meeting  of  the  board  of  trustees  of  the  supreme 
hive  of  the  Ladies  of  the  Maccabees  of  the  World,  held 
in  the  Maccabee  Temple  in  the  city  of  Port  Huron, 
State  of  Michigan,  on  the  ninth  day  of  May,  1901,  the 
charges  of  Dr.  M.  Danforth,  supreme  medical  exami- 
ner, were  laid  before  the  board,  wherein  she  charges 
Mary  Murray,  of  Stella  Hive  No.  1,  of  Memphis,  Ten- 
nessee, with  having  obtained  her  membership  by  false 
representation  as  to  her  age.  After  duly  considering 
said  charges,  the  following  resolution  was  adopted : 

"  'Resolved,  That  Mary  Murray  be  suspended  from  all 
the  rights  and  benefits  of  the  order,  and  that  she  be 
served  with  a  copy  of  the  charges  and  specifications 
filed  in  this  case,  and  that  she  may  have  until  Thursday, 
the  twenty-fifth  of  June,  1901,  at  the  hour  of  3  o'clock 
in  the  afternoon,  at  the  Maccabee  Temple,  in  the  city  of 
Port  Huron,  State  of  Michigan,  (that  being  the  time 
and  place  to  which  a  hearing  has  been  set  in  this  case) , 
in  which  to  satisfy  the  board  of  the  falsity  of  the 
charges  made  against  her. 
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"  'Resolved  further,  That  Mary  Murray  be  instructed 
that  she  can  appear  either  in  person  or  by  attorney,  or 
make  such  showing  by  afBldavit  as  she  deems  expedient 
at  the  said  time  and  place. 

"  'Resolved  further.  That  Mary  Murray  be  notified 
that  this  action  is  taken  under  the  provisions  of  section 
61  of  the  laws  of  the  Supreme  Hive,  Ladies  of  the  Mac- 
cabees of  the  World,  as  amended  July,  1899,  and  that 
she  may  govern  herself  as  provided  in  that  section.' 

"Fraternally  yours, 

"[Signed]  Bina  M.  West^ 

"[Seal.]  Supreme  Record  Keeper. 

"This  is  to  certify  that  the  above  is  a  true  and  correct 
copy  of  the  action  of  the  board  of  trustees  of  the  Su- 
preme Hive  of  the  Ladies  of  the  Maccabees  of  the  World 
so  far  as  relates  to  the  matter  herein  mentioned. 

"[Signed]  Bina  M.  West, 

"Supreme  Record  Keeper. 

"Attest:   Lillian  M.  Hollister,  supreme  commander." 

Inclosed  with  this  letter  was  the  following  document : 

"State  of  Michigan,  county  of  St.  Clair — ss. : 

"Dr.  M.  M.  Danforth,  being  first  duly  sworn,  deposes 
and  says  that  she  is  a  member  in  good  standing  of  the 
Supreme  Hive  of  the  Ladies  of  the  Maccabees  of  the 
World,  and  is  its  supreme  medical  examiner;  that  she 
files  these  charges  against  Mary  Murray,  of  Stella  Hive, 
No.  1,  Memphis,  Tennessee,  under  oath,  and  charges  the 
said  Mary  Murray  with  having  fraudulently  obtained 
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her  membership  by  misstating  her  age  in  her  application 
for  membership,  in  that  in  her  application  for  member- 
ship she  stated  her  age  to  be,  at  last  birthday,  fifty-one 
years,  when  in  truth  and  in  fact  she  was  considerably 
older. 

"Dr.  M.  M.  Danfobth^ 
"Subscribed  and  sworn  to  before  me,  this  ninth  day  of 
May,  A.  D.  1901. 

"Leila  E.  Langpoed, 

"Notary  Public. 
"[Seal.]  St  Clair  County,  Michigan.'* 

The  laws  of  the  order  further  provide :  "That  all 
notices  or  papers  ...  to  be  given  to  the  members 
or  hives  shall  be  served  by  delivering  such  notice  or  pa- 
per to  the  person  or  hive  intended  personally,  or  by  de- 
positing the  same  in  the  post  office,  properly  directed  to 
such  member  or  hive  at  her  or  its  place  of  residence." 

Section  61,  to  which  reference  is  made  above,  is  as  fol- 
lows : 

"The  board  of  trustees  shall  have  power  to  suspend 
a  life  benefit  member  from  all  benefits  of  the  order 
whenever  a  complaint  is  made,  duly  verified  by  .  .  . 
the  supreme  medical  examiner,  that  such  member  has 
obtained  her  membership  by  false  representation  as  to 
her  age  .  .  .  Such  suspension  shall  be  binding  on 
the  member  without  a  formal  trial  until  the  member 
has,  by  evidence,  satisfied  the  board  of  trustees  that 
such  complaint  has  no  foundation,  which  she  must  do 
within  thirty  days  from  the  date  of  notice  mailed  her  by 
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the  supreme  record  keeper  of  the  filing  of  such  com- 
plaint. The  findings  and  decisions  of  the  board  of  trus- 
tees in  all  such  cases  shall  be  final.  The  board  of  trus- 
tees may  reinstate  a  member  so  suspepded,  if  at  any 
time  thereafter  it  may  appear  to  the  board  that  the 
cause  of  such  suspension  has  been  removed. '* 

See  Laws  1899,  section  61. 

These  laws  were  in  existence  at  the  time  Mrs.  Murray 
made  her  application  for  membership. 

On  the  fifth  of  July,  Mrs.  Murray  having  made  no 
appearance  or  defense,  the  following  letter  was  sent  to 
her: 

"Port  Huron,  Michigan,  July  5,  1901. 
"Mary  Murray,  Memphis,  Tennessee. : 

"Dear  Sister: 

"At  a  meeting  of  the  board  of  trustees  of  the  Supreme 
Hive  of  the  Ladies  of  the  Maccabees  of  the  World,  held 
in  Maccabee  Temple,  in  the  city  of  Port  Huron,  State  of 
Michigan,  on  the  twenty-fifth  day  of  June,  1901,  the 
matter  of  the  case  of  Mary  Murray  of  Stella  Hive,  Mem- 
phis, Tennessee,  was  presented,  this  being  the  time  and 
place  to  which  a  hearing  had  been  fixed,  and  the  su- 
preme record  keeper  produced  the  files,  proofs  and  af- 
fidavits, and  it  still  appearing  to  the  board  that  the 
member  had  obtained  her  membership  by  untrue  state- 
ments as  to  her  age,  it  was,  on  motion, 

**  Resolved,  That  the  suspension  of  Mary  Murray  be 

112  Tenn— 49 
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made  permanent  and  perpetual,  and  that  she  be  expelled 
from  all  the  rights  and  benefits  of  the  order. 

"Resolved  further,  That  Mary  Murray  and  the  record 
keeper  of  Stella  Hive  No.  1,  Memphis,  Tenn.,  be  notified 
accordingly. 

"Fraternally  yours, 

"[Signed]  Bina  M.  West, 

"Supreme  Record  Keei)er." 

On  the  tenth  of  July,  1901,  the  attorney  of  the  order 
at  Memphis  wrote  the  following  letter  to  the  attorney 
for  the  defendant : 

"Memphis,  Tennessee,  July  10,  1901. 

"Messrs.  Randolph  &  Randolph,  Attorneys,  City : 
**  Gentlemen: 

"I  beg  to  acknowledge  receipt  of  affidavit  of  A.  J. 
White  regarding  the  age  of  Mrs.  Mary  Murray.  Also 
marriage  certificate.  In  reply  will  say  that  an  agent  of 
the  Maccabees  called  on  Mrs.  Murray  prior  to  May  4 
and  requested  a  statement  as  to  her  age.  She  refused 
to  admit  him  and  refused  to  make  any  statement  what- 
ever. Thereupon  Mrs.  Murray  was  suspended  on  May 
27,  and  notified  that  she  might  submit  proof  of  her  age 
either  to  the  boai'd  at  Port  Uuron  or  to  the  undersigned 
at  Memphis,  by  June  25.  She  practically  did  nothing, 
but  left  the  city;  thereupon  she  was  finally  and  forever 
suspended  on  July  5.  While  I  will  forward  the  affi- 
davit of  Mr.  White,  I  may  say  that  it  is  secondary  evi- 
dence and  can  have  no  legal  weight  until  it  is  shown 
that  no  primary  evidence  can  be  produced.     The  only 
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person  I  know  of  who  could  show  that,  is  Mrs.  Murray. 
If  she  will  consent  to  make  a  fair  statement,  under  oath 
to  such  questions  as  will  be  propounded  to  her,  I  may 
obtain  a  rehearing  of  the  case ;  otherwise  it  is  closed  so 
far  as  I  am  concerned. 

"Mrs.  Murray^s- daughter  states  that  her  mother  is 
quite  feeble.  If  so  there  is  greater  reason  that  this  mat- 
ter should  be  attended  to  without  delay. 

"Respectfully, 

**F.  ZiMMEEMANN.V 

On  the  nineteenth  of  July,  Mrs.  Murray  and  her 
daughter  called  on  the  representative  of  the  order,  and 
Mrs.  Murray  made  a  statement  upon  questions  pro- 
pounded to  her,  in  the  following  words  and  figures: 

"State  of  Tennessee,  county  of  Shelby. 

"Mrs.  Mary  Murray,  a  member  of  Stella  Hive  of  the 
Ladies  of  the  Maccabees,  makes  this  affidavit  at  the  re- 
quest of  the  attorney  representing  the  Supreme  Hive  of 
the  Ladies  of  the  Maccabees,  and  being  duly  sworn, 
says: 

"My  father's  name  was  James  Dolan,  my  mother's 
name  Anna  Dolan.  I  do  not  know  her  maiden  name. 
I  was  about  5  or  6  years  old  at  the  time  I  left  Ireland. 
My  mother  was  dead  at  that  time,  but  my  father  was 
alive,  but  he  died  a  short  time  thereafter.  I  cannot  tell 
the  place  where  I  was  born.  It  may  have  been  either 
the  county  of  Longford  or  the  county  of  Westmeath.  I 
came  to  this  country  with  some  family,  but  I  cannot  re- 
member the  name.    I  cannot  tell  you  in  what  year  I 
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came  over.  I  landed  in  the  city  of  New  York  but  stayed 
there  only  a  short  time,  and  went  to  Savannah,  Georgia. 
I  stayed  there  with  a  relation  of  my  father,  Mrs. 
Mackem,  who  was  a  half  sister  to  my  father.  I  stayed 
with  her  until  I  was  big  enough  to  go  to  work.  I  did 
not  go  to  school  there.  I  made  my  first  communion  in 
Savannah,  Georgia,  in  a  Catholic  church  there^  but  I 
do  not  remember  the  name.  I  do  not  know  how  long  I 
worked  in  Savannah,  Geoi^a. 

"I  came  to  Memphis  either  in  the  year  1859  or  1860, 
and  was  married  in  St  Peter's  church,  in  Memphis, 
Tennessee,  in  the  year  1861.  I  was  at  that  time  just 
past  19  years  old.  My  eldest  brother^s  name  waa 
John  Dolan.  He  died  in  Memphis  over  thirty  years 
ago.  The  eldest  child  of  my  parents  was  Bridget,  who 
married  one  Scholly  in  Savannah,  Georgia  and  died  in 
Memphis  about  twelve  years  ago.  She  had  two  sons, 
but  I  do  not  know  where  they  are.  I  was  the  third 
child  of  my  parenta  The  next  child  after  me  was  Peter 
Dolan,  who  is  now  living  in  Memphis.  He  is  less  than 
two  years  younger  than  I  am.  There  were  about  three 
years  between  the  births  of  the  eld«r  and  about  two 
years  between  the  births  of  the  younger  of  my  parents' 
children.  After  Peter  came  my  brother  James  Dolan, 
who  was  killed  in  Ireland.  My  youngest  broth«  was 
Bernard  Dolan.  He  died  in  Memphis  about  three  years 
ago. 

"I  further  declare  upon  oath  that  there  is  no*  writing 
in  existence,  so  far  as  I  know,  which  would  show  my  ex- 
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act  aga  That  I  know  of  no  person  now  living  who  could 
tell  my  exact  age.  And  that  I  know  of  no  person  who 
could  give  me  information  in  what  place  in  Irelaod  I 
was  born.  To  the  best  of  my  knowledge  and  belief  I 
was  born  on  Aug.  27,  1842. 

"This  affidavit  is  made  under  protest  and  only  for  the 
purpose  of  satisfying  the  order  of  the  Ladies  of  the  Mac- 
abees  r^arding  my  age,  and  at  their  request^  and  I 
am  informed  by  Mr.  Zimmermann,  the  attorney  of  the 
order,  that  under  the  laws  of  Tennessee  any  untrue 
statement  in  this  conneection  is  an  indictable  offense.  I 
have  been  a  member  of  the  order  for  many  years,  and  I 
claim  that  the  order  is  in  possession  of  no  fact  authoriz- 
ing or  excusing  my  suspension,  or  the  inquiry  now  being 
made  as  to  my  age. 

*  *  Subscribed  and  sworn  to  before  me,  a  notary  public 

in  and  for  said  county,  this day  of  July,  1901,  as 

witness  my  hand  aud  seal  of  office  at  Memphis,  Tennes- 

The  order  not  being  satisfied  with  this  statement,  pro- 
ceeded to  make  further  investigations,  and  became  con- 
vinced, from  record  and  other  evidence,  that  Mrs.  Mur- 
ray was  bom  in  either  1835  or  1836,  probably  the  latter 
year,  and  hence  was  beyond  the  age  limit  in  1893  when 
she  joined  the  order. 

These  facts  they  obtained  from  thee  records  of  the 
board  of  health  at  Memphis,  from  an  application  made 
by  Mra  Murray  for  membership  in  the  order  of  Knights 
and  Ladies  of  Honor  in  1883,  when  she  stated  that  she 
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was  then  47  years  old ;  from  a  copy  of  the  British  cen- 
sus report  of  1841  relating  to  the  family  of  her  father, 
James  Dolan,  taken  June  6,  1841,  showing  that  Mary 
Dolan,  afterwards  Mary  Murray,  was  then  six  years 
old;  from  a  statement  made  by  Peter  Dolan,  virtually 
under  oath,  to  the  effect  that  Mary  Murray  was  born  in 
1835 ;  he  was  her  second  cousin,  her  playmate,  and  about 
the  same  age;  from  a  statement  made  to  the  United 
States  census  enumerator  in  1880,  placing  her  birth  in 
1836  or  1837. 

Upon  all  this  evidence  the  order  refused  to  reinstate 
her. 

It  clearly  appears  from  the  record,  and  especially 
from  the  application  made  to  the  Knights  and  Ladies 
of  Honor,  and  the  Briti^  and  American  census  reports, 
that  Mrs.  Murray  could  not  have  been  mistaken  or  ig- 
norant as  to  the  age  of  herself  and*  her  several  brothers 
and  sistera 

It  appears  from  her  own  application  that  she  stated 
the  age  of  her  eldest  brother  then  living  as  53  years. 
She  was  several  years  older  than  he  was,  and  yet  she 
puts  her  age  at  51  years,  or  two  years  younger. 

Complainant  excuses  herself  by  saying  that  she  did 
not  know  her  correct  age,  but  merely  gave  it  to  the  best 
of  her  belief ;  and  because  she  remained  in  the  order  for 
eight  years,  paid  her  dues  regularly,  and  the  order  made 
no  investigation,  they  should  not  now  be  allowed  to  do 
so. 

We  think  that  the  legal  question  involved  in  this  case 
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is  whether  the  action  of  the  order  in  expelling  Mrs.  Mur- 
ray was  so  inequitable  and  unreasonable  that  a  court  of 
equity  will  not  countenance  it,  but  will  restore  her  to 
her  rights. 

We  think  it  evident  from  the  record  that  Mrs.  Mur- 
ray did  make  a  misrepresentation  and  misstatement  of 
her  age  in  her  application,  and  that  this  misrepresenta- 
tion and  misstatement  was  knowingly  and  intentionally 
made  in  order  to  bring  her  within  the  age  limit  entit- 
ling her  to  membership  in  the  order,  to  which  she  would 
not  have  been  entitled  nor  admitted  if  the  true  facts 
had  been  stated. 

In  dealing  with  her  case  the  order  appears  to  have 
been  governed  by  its  own  rules,  laws,  and  regulations 
which  were  in  force  at  the  time  Mrs.  Murray  made  her 
application,  and  which  in  her  application  she  agreed  to 
conform  to  and  be  governed  by. 

We  are  of  opinion  that  she  had  ample  opportunity  to 
explain  the  facts  before  the  order,  and  to  reinstate  her- 
self after  her  tentative  expulsion. 

The  rule  in  such  case  is  that  the  court  will  uphold 
the  laws  of  the  organization,  and  restrict  its  investiga- 
tion to  the  inquiry  as  to  whether  such  laws  have  been 
enforced  fairly  and  without  oppression.  Frwnta,  etc.,  v. 
Union  (Mo.),  63  S.  W.,  1100,  86  Am.  St.  Eep.,  611,  54 
Ll  R  A.,  723;  Mazurkiewicz  v.  Soc.  (Mich.),  86  N.  W., 
543,  54  L.  R.  A.,  727;  Pepm  v.  Societe  (R.  I.),  54  AU., 
47,  60  L.  R.  A.,  626;  Moore  v.  'National  Council  (Kan.), 
70  Pac.,  353;  Dolja/nin  v.  Aiistrian  Benev.  Soc.    (Cal.), 


680  TENNESSEE  REPORTS.  [Vol.  112 


Murray  t.  Supreme  Hive.  L.  O.  T.  M. 


69  Pac.,  908 ;  Johansen  v.  Blume,  53  App.  Div.,  526,  65 
N.  Y.  Supp.,  987;  Haebler  v.  If.  Y.  Produce  Exch.,  149 
N.  Y.,  414,  44  N.  E.,  87;  Baxter  v.  McDonnell ,  155  N.  Y. 
83,  49  N.  E.,  667,  40  L.  R.  A.,  670 ;  Lewis  v.  Wilson,  121 
N.  Y.,  284,  24  N.  E.,  474. 

It  is  objected  that  much  of  the  evidence  or  informa- 
tion upon  which  the  order  a£ted  was  not  legal  evidence, 
and,  therefore,  should  not  have  been  admitted,  and 
should  not  have  formed  the  basis  of  an  order  of  expul- 
sion. This  evidence  complained  of  consists  of  the  re- 
ports of  boards  of  health  and  census  reports. 

The  questions  involved  in  these  statements  are  ques- 
tions of  age  and  pedigree,  and  as  to  these  the  strict  rules 
as  to  introduction  and  admissibility  of  evidence  do  not 
apply,  and  this  from  necessity. 

In  1  Greenleaf  on  Evidence,  section  104  et  seq.,  the 
question  is  fully  discussed,  and  it  is  there  stated  that  in 
matters  relating  to  age  and  pedigree,  inscriptions  on 
tombstones  and  on  family  portraits  and  charts,  engrav- 
ings in  rings,  and  hearsay  evidence  generally,  are  ad- 
missible; and  public  registers  are  competent  evidence 
in  this  class  of  cases. 

See,  also,  22  Eng.  Law  (2  Ed.),  652;  Lewis  v.  Mar- 
shall,  5  Pet,  470,  8  KEd.,  195;  Hunt  y. Order,  64  Mich., 
671, 31 N.  W.,  576, 8  Am.  St.  Rep.,  855 ;  Jackson,  ex  dem., 
BogertY.King,b  Cow., 237, 15  Am.Itec.,468;  Hennessy 
V.  Met  Life  ( Conn. ) ,  52  Atl.,  490 ;  Murray  v.  Sup.  Lodge 
(Conn.),  52  Atl.,  722;  Sup.  Conclave  v.  Saylor  (Miss.), 
29  So.  790. 
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A  number  of  cases  are  cited  by  complainant,  but  they 
appear  to  be  cases  where  the  order  had  disregarded  its 
own  laws  in  adjudicating  the  question,  or  had  failed  to 
give  any  notice  whatever  to  the  member  proceeded 
against. 

In  the  present  case  Mrs.  Murray  was  given  an  oppor- 
tunity to  be  heard  according  to  the  rules  of  the  order,  to 
which  she  had  assented  in  her  application ;  she  hesi- 
tated to  make  any  reply,  and  when  she  did  make  reply  it 
was  not  satisfactory  to  the  order,  and  was  contradictory. 
Her  request  for  a  rehearing  was  considered,  and  she  was 
expelled  because  of  the  evidence  produced  against  her. 
By  requesting  this  hearing,  she  waived  previous  irregu- 
larities, if  any,  and  the  only  question  for  this  court  is 
whether  the  order  was  justified  in  refusing  to  set  aside 
its  former  decree  of  expulsion  on  evidence,  the  weight 
and  competency  of  which  the  order  had  a  right  to  judge. 

In  the  case  of  Vaughcun  v.  Hemdon,  91  Tenn.,  64,  17 
S.  W.,  793,  the  matter  at  issue  had  been  decided  by  a 
committee  of  the  Clarksville  Tobacco  Exchange  against 
the  plaintiff,  who  took  the  case  into  court  insisting  that 
the  exchange  had  no  right  to  reject  the  evidence  he  of- 
fered. The  court  held  that  the  rejection  upon  reason- 
able grounds  of  evidence  offered  before  the  committee 
affords  no  just  ground  of  complaint  against  the  award. 
The  committee  must  of  necessity  determine  as  to  the 
competency  and  as  to  the  weight  of  the  evidence. 

From  the  very  nature  of  the  case,  the  same  strictness 
in  proceeding  and  in  applying  the  rules  of  evidence  can- 
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not  be  required  of  those  self-constituted  tribunals  as  is 
required  in  courts  of  law.  So  the  question  is  at  last  re- 
solved into  the  inquiry  whether  the  order  has  acted  ar- 
bitrarily or  unreasonably  and  upon  evidence  which  was 
deemed  satisfactory  in  a  fair  and  reasonable  investiga- 
tion of  the  case. 

It  is  certainly  competent  to  show  upon  what  informa- 
tion the  order  acted.  The  charge  in  the  bill  is  that  it 
acted  arbitrarily,  unjustly,  oppressively  and  without 
any  investigation  of  or  information  upon  the  subject. 
It  cannot  be  prevented  in  the  courts  from  disproving 
this  serious  allegation  by  marshaling  the  information 
upon  which  it  acted,  because  of  technical  objections 
that  could  be  raised  to  the  mode  of  procedure  prevailing 
in  courts  of  law. 

It  was  altogether  proper,  therefore,  that  the  census 
reports  of  the  United  States  and  British  governments, 
the  records  of  the  board  of  health  of  Memphis,  the  appli- 
cation to  the  Knights  of  Honor,  the  affidavit  of  Peter 
Dolan — ^all  bearing  upon  the  question  of  Mrs.  Murray's 
age,  and  at  a  time  and  under  circumstances  when  there 
was  no  inducement  or  reason  for  misrepresentation — 
should  be  considered  by  the  order ;  and  as  before  said, 
the  only  question  is  whether,  upon  the  information  it 
was  able  to  get,  the  order  acted  arbitrarily. 

The  contract  of  insurance  in  this  case  provides  that 
any  fraudulent  answers  or  suppressions  of  truth  by 
Mrs.  Murray  as  to  her  age,  personal  or  family  history,  vi- 
tiates her  beneficiary  certificate  and  forfeits  all  premi- 
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urns  paid  thereon.  Before  bringing  this  suit  the  order 
offered  to  refund  to  Mrs.  Murray  the  premiums  which 
she  had  paid  in ;  but  she  declined  to  receive  the  same 
and  sever  her  relationship  with  the  order,  but  insisted 
upon  being  reinstated  in  all  her  rights  as  a  member.  In 
the  answer  of  the  order  filed  in  this  case  this  fact  is  set 
out,  and  it  is  added :  "If  your  honor  is  of  the  opinion 
that  equity  requires  the  repayment  of  these  amounts,  de- 
fendant is  ready  and  willing  to  pay  them,  and  hereby 
tenders  and  offers  to  pay  them  into  court." 

We  are  of  opinion  that  equity  and  good  conscience 
does  not  require  the  repayment  of  these  premiums  after 
the  end  of  this  litigation.  Complainant  was  given  the 
option  to  receive  them  back,  even  though  found  guilty  of 
misrepresentation,  and  she  declined  to  do  so,  but  com- 
pelled this  litigation  and  expense  of  a  suit  to  the  com- 
pany, and  we  are  of  opinion  the  chancellor  was  correct 
in  refusing  to  order  their  repayment,  and  his  decree  is 
affirmed,  with  costs. 
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Jenkins  v.  DeWab  et  al. 
(Jackson.    April  Term,  1904.) 

1.  LnCITATIONB,  BTATUTB  OF.    Begins  to  run  against  note 

payable  on  demand,  when. 
Where  a  note  is  payable  on  demand,  the  right  to  make  sach  de- 
mand accrues  at  its  date,  and  therefore  under  the  statute  pro- 
Tiding  that  where  a  right  exists  but  a  demand  is  necessary  to 
entitle  the  party  to  his  action,  the  limitation  appropriate  to  the 
action  commences  from  the  time  the  right  to  make  the  demand 
is  complete,  that  is,  from  the  date  of  the  note. 

Code  cited  and  construed:  Sec.  4477  (S.);  sec.  3477  (M.  ft  V.); 
sec.  2780  (1868). 

Case  cited  and  distinguished:    Goodwin  y.  Ray,  108  Tenn.,  614. 

8.  OHANCSKY  PLBADIHG  AKD  P&AOTIGX.  Facts  neoema- 
ry  to  avoid  bar  of  statute  of  limitations,  how  pleaded.  Both 
allegations  and  proof  essential. 
It  is  a  well-settled  rule  of  chancery  practice  in  thlb  State,  since 
replications  to  answers  were  abolished  that,  where  a  statute  of 
limitation  which  would  ordinarily  bar  the  action  has  run,  any 
intervening  fact  relied  upon  to  avoid  the  bar  of  the  statute  may 
be  alleged  in  the  original  bill,  or  in  an  amendment,  when  made 
necessary  by  a  defense  set  up  in  the  answer,  and  without  such 
allegation  evidence  of  such  fact  is  irrelevant  and  inadmissible 
for  any  purpose. 

Cases  cited  and  approved:  Gross  v.  Disney,  95  Tenn.,  598;  Sully 
V.  Childress,  106  Tenn.,  118;  Gemt  v.  Cusack,  106  Tenn.,  160; 
Thompson  v.  Railroad  Co.,  109  Tenn.,  270. 
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FROM  SHELBT. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
F.  H.  Hbiskell,  Chancellor. 

Flippin  &  Neuhardt  and  J.  J.  Dubose,  for  complain- 
ant. 

Collier  &  Collier^  for  defendants. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court 

Complainant  filed  his  bill  June  18,  1898,  to  recover 
upon  a  note  made  by  defendant  August,  1891,  payable 
upon  demand,  which  he  states  was  first  made  in  1898. 
It  contains  no  allegation  of  a  promise  of  payment  made 
subsequent  to  the  date  of  the  note. 

The  defendant,  answering,  pleaded  the  statute  of  limi- 
tations of  six  years.  Complainant  offered  evide^ce  to 
prove  that  demand  for  payment  was  first  made  in  July, 
1898,  and  that  defendants  then  promised  to  pay  the 
note. 

We  are  of  the  opinion  that,  upon  the  pleadings  and 
facts  stated,  the  note  is  barred. 

It  was  payable  on  demand,  and  the  right  to  make  de- 
mand accrued  at  its  datfe — more  than  six  years  before 
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suit.  Where  a  right  exists,  but  a  demand  is  necessary  to 
entitle  the  party  to  his  action,  the  statutes  of  limitation 
commence  to  run  from  the  time  the  right  to  make  the  de- 
mand is  complete.  Code  1858,  section  2780  (Shannon's 
Ed.,  section  4477).  This  is  not  in  conflict  with  the  case 
of  Goodwin  v.  Ray,  108  Tenn.,  614,  69  S.  W.,  730.  It 
was  decided  on  another  question. 

The  bill  contains  no  allegation  that  the  defendants 
promised  to  pay  the  note  within  six  years  next  before 
suit  was  brought  and  evidence  of  such  a  promise  was  ir- 
relevant and  inadmissible  for  any  purpose. 

It  is  a  well-settled  rule  of  chancery  practice  in  this 
state  since  replications  to  answer  were  abolished  that, 
where  a  statute  of  limitation  which  would  ordinarily 
bar  the  action  has  run,  any  intervening  fact  relied  upon 
to  take  the  case  out  of  it — such  as  disability  of  com- 
plainant, fraudulent  concealment  of  cause  of  action, 
nonresidence  of  the  defendant,  or  a  promise  to  pay 
within  the  statute — must  be  alleged  in  the  bill,  and  with- 
out such  allegation  evidence  of  it  will  not  be  heard. 
Gross  V.  Disney,  95  Tenn.,  598,  32  S.  W.,  632 ;  Sully  v. 
Childress,  106  Tenn.,  118,  60  S.  W.,  499. 

This  is  in  accordance  with  the  rule  that  relief  cannot 
be  had  on  proof  alone.  Gernt  v.  Gusack,  106  Tenn.,  150, 
59  S.  W.,  335. 

The  rule  that  a  demurrer  will  lie  where  it  appears 
upon  the  face  of  the  bill  that  the  suit  is  barred  by  a 
statute  of  limitation  {Thompson  v.  Railroad  Co.,  109 
Tenn.,  270,  70  S.  W.  612)  is  also  conclusive  of  the  ques- 
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tion.  It  is  immaterial  that  the  suit  is  upon  the  contract 
contained  in  the  note,  and  that  the  statute  only  operates 
upon  the  remedy. 

The  facts  which  save  the  bar  of  the  statute  are  mater- 
ial and  necessary  to  maintain  the  suit  upon  demurrer, 
and  they  must,  like  all  other  material  facts,  be  both  al- 
leged and  proven. 

When  the  fact  relied  upon  is  one  which  could  have 
been  pleaded  in  a  replication,  it  may  now  be  alleged  in 
the  original  bill,  or  in  an  amendment,  when  made  neces- 
sary by  a  defense  set  up  in  the  answer. 
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J.  B.  Wn^iNS  V.  M.  C.  McCoBKLB  et  al. 

m 

(Jackson.    April  Term,  1904.) 

1,  LIS  PEVDBN8.  One  acquiring:  riglits  prior  to  a  soit  is  not 
affected  thereby,  if  not  a  party  thereto,  when. 
The  general  rule  is  that  one  who  acquires  rights  in  propertyj 
prior  to  the  bringing  of  a  suit  in  respect  thereof  is  not  afTected 
by  the  proceedings  in  such  suit,  or  the  lis  pendens  thereof,  un- 
less he  be  made  a  party  thereto.  But  this  rule  is  materially 
narrowed  in  its  application  by  the  registration  laws.  {Post, 
p.  696.) 

Cases  cited  and  approved:  Thomasson  t.  White,  6  Bax.,  148; 
Fitzgerald  ▼.  Cummings,  1  Lea,  232,  239-240;  Rodgers  y.  Dibrell, 
6  Lea,  69,  76-77. 

8.  BBOI8TBATION.  Instruments  have  effect  between  the  i>artiea 
without;  but  as  to  others  only  from  noting:  for  registration. 
Instruments  that  are  required  to  be  registered  haye  effect  be- 
tween the  parties  to  the  same,  and  their  heirs  and  representa- 
tiyee,  without  registration;  but  as  to  other  persons  not  haying 
actual  notice  thereof,  they  haye  effect  only  from  the  noting 
thereof  for  registration  on  the  books  of  the  register.  {Post, 
pp.  696,  702-705.) 

Code  cited  and  construed:  Sees.  3749  and  3760  (S.);  sees.  2887 
and  2888  (M.  &  V.);  sees.  2072  and  2073  (T.  &  8;  and  1858). 

Acts  cited:     1819,  ch.  47,  sec.  2;  1827,  ch.  59;  1831,  ch.  90. 
Cases  cited  and  approyed:     Self  y.  Haun,  2  Tenn.  Cases,  125-127, 

citing  Vinson  y.  Huddleston,  Cooke,  254;  Hays  y.  McGuire,  8 

Yer.,  92. 

Cases  cited,  approyed  and  distinguished:  Hays  y.  McOulre,  8 
Yer.,  92;  Shields  y.  Mitchell,  10  Yer.,  1;  High  y.  Batte^  10  Yer., 
837;  Montgomery  y.  Hobson,  Meigs,  454;  Baldwin  y.  Baldwin, 
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2  Hum.,  486;  Hale  v.  Darter,  10  Hum.,  96;  Ward  v.  Daniel,  10 
Hum.,  607;  Rogers  y.  Cawood,  1  Swan,  146;  Wilkins  y.  May, 
8  Head,  174;  Green  y.  Goodall,  1  Cold.,  413. 

8.  SAME.  Infltramento  first  registered  or  noted  for  registration 
haye  preference,  unless  claimant  has  notice  of  a  prior  instru- 
ment. 
The  instrument  first  registered  or  noted  for  registration  shall 
have  preference  oyer  one  of  earlier  date,  hut  noted  for  reglstra- 
tion  afterwards,  unless  it  is  proyed  in  a  court  of  equity,  accord- 
ing to  the  rules  of  said  court,  that  the  party  claiming  under  the 
subsequent  instrument  had  full  notice  of  the  preylous  instru- 
ment   (Post,  p.  697.) 

Code  cited  and  construed:  Sec.  3751  (S.);  sec.  2889  (M.  ft  V.); 
sec.  2074  (T.  &  3.  and  1858). 

4.  SAME,    All  persons  except  creditors  are  affected  by  actual 
notice  of  unregistered  instruments,  when. 

Instruments,  without  regard  to  registration,  take  effect  and.  are 
equally  good  as  to  all  persons  who  have  actual  notice  of  them 
from  the  date  of  such  notice,  except  the  conveyor's  creditors, 
as  to  whom  they  are  inoperative,  ineffective,  and  practically 
nonexistent  until  they  are  noted  for  registration  on  the  books 
of  the  register.    {Post,  p.  697.) 

5.  SAME.    Purchasers  are  affected  with  actual  notice;    '*bona 
fide  purchasers"  are  purchasers  without  notice. 

In  the  statutory  provision  unregistered  Instruments  shall  be  null 
and  void  as  to  "bona  fide  purchasers  from  the  makers  without 
notice,"  the  terms  "bona  fide  purchasers"  mean  purchasers  with- 
out notice,  and  no  technical  meaning  Is  to  be  given  to  the  terms. 
(Post,  p.  698.) 

Code  cited  and  construed:     Sec.  3752  (S.);  sec.  2890  (M.  ft  V.); 
sec.  2075  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:     Martin  y.  Lincoln,  4  Lea.  834,  849; 
Simpkinson  y.  McGee,  4  Lea,  432,  435-436. 
112  Teiin— 44 
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Cases  cited,  approyed  and  distinsuished:  Hale  ▼.  Darter,  10 
Hiim.»  96;  Ward  ▼.  Daniel,  10  Hum.,  607. 

6.    8AMB.    Claimant  under  unregistered  deed  must  show  sub- 
sequent claimant  took  with  notice. 
The  burden  of  proof  rests  upon  one  claiming  under  an  unregis- 
tered conveyance  lo  show  that  a  subsequent  claimant  took  with 
notice  of  the  prior  conveyance.    (Post,  p.  706.) 

Cases  cited  and  approyed:  Grati  y.  Land,  etc..  Imp.  Co.,  82  Fed., 
381;  Walter  y.  Brown,  115  Iowa,  360;  Hooper  y.  DeVries,  115 
Mich.,  231;  Hull  v.  Diehl,  21  Mont,  71;  Paul  y.  KersweU,  60 
N.  J.  Law,  273;  Association  y.  Knowles,  54  N.  J.  Bq.,  519;  Be- 
man  y.  Douglas,  1  App.  Div.,  169,  37  N.  Y.  Sup.,  859;  Varwig 
y.  Cleveland,  etc.,  Co.,  54  Ohio  St,  455;  Thresher  Co.  y.  Esteb, 
41  Or.,  469. 


7.  DE0BEB8.    IMyesting  and  vesting  title  to  land  are  equivalent 
to  deeds  of  conveyance. 

A  decree  rendered  for  complainants  under  a  bill  filed  for  rescis- 
sion of  a  deed  of  conveyance  of  land  on  the  ground  of  fraud, 
setting  aside  the  deed,  and  divesting  the  title  out  of  the  gran- 
tees and  vesting  it  in  the  complainants,  is  in  all  respects  equiv- 
alent to  a  deed  of  conveyance  executed  by  the  defendants  to 
the  complainants.    (Post,  pp,  705-706.) 

Code  cited  and  construed:  Sec.  6301  (S.);  sec.  5234  (M.  &  V.); 
sec.  4484  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Bleidom  v.  Pilot  Mountain  Co.,  89 
Tenn.,  166,  196;  Behrn  v.  White,  108  Tenn.,  392. 

8.  8AMB.    Same.    Entered  on  the  minute  or  record  books  need 
not  be  registered. 

A  decree  divesting  and  vesting  title  to  land  entered  upon  the 
record  books  of  the  court  of  which  it  is  rendered  Is  sufficient 
and  operative  as  a  deed  of  conveyance  without  registration. 
{Post,  p.  706.) 
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9.  SAME.  Grantee  is  bound  by  decree  of  rescission  against  his 
grantor  rendered  before  the  registration  of  his  deed. 

Where  the  grantee  of  a  deed  of  conveyance  fails  to  register  it 
until  after  the  rendition  of  a  decree  rescinding  the  deed  to 
his  grantor  for  the  same  land,  he  is  privy  to  the  litigation  and 
the  decree  of  rescission  and  is  bound  by  the  result  of  the  litiga- 
tion, though  he  was  not  made  a  party  to  the  suit;  and  his  attack 
on  the  decree  is  that  of  a  collateral  attack.    {Post,  pp,  706-707.) 

10.  SAME.  Same.  Claimants  under  a  grantee  bound  by  decree 
of  rescission  against  hii  grantor  before  registration  are  like- 
wise bound  by  such  decree. 

Persons  claiming  under  a  grantee  not  registering  his  deed  until 
after  a  decree  rescinding  the  deed  to  his  grantor  for  the  same 
land  stand  upon  no  higher  ground  than  such  grantee  under 
whom  they  claim  in  respect  to  a  collateral  attack  upon  the  de- 
cree of  rescission.    (Post,  p.  707.) 

11.  SAME.  Collateral  attack  by  parties  or  privies  is  confined  to 
want  of  Jurisdiction  ajipearing  in  record. 

Upon  a  collateral  attack  upon  a  Judgment  or  decree  of  a  court 
of  general  jurisdiction  by  parties  or  privies  thereto,  the  rule  is 
that  such  judgment  or  decree  can  not  be  questioned,  except 
for  want  of  authority  over  the  matter  adjudicated  upon;  and 
this  want  of  authority  must  be  found  in  record  itself.  (Post, 
pp.  707-708.) 

12.  SAME.  Same.  Conclusive  presumption  of  Jurisdiction  on 
collateral  attack,  unless  record  discloses  want  of  Jurisdiction. 

In  the  absence  of  anything  in  the  record,  where  the  decree  col- 
laterally attacked,  to  impeach  the  right  of  the  court  rendering 
such  decree  to  determine  the  questions  involved,  there  is  a 
conclusive  presumption  that  it  had  such  right.     {Post,  p.  708.) 

Case  cited  and  approved:  Reinhardt  v.  Nealis,  101  Tenn.,  169, 
172. 173. 
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18.  SAKE.  Jurisdiction  of  person  determined  from  record  upon 
collateral  attack. 
Whether  the  court  acquired  Jurisdiction  of  the  persons  appear^ 
in  to  be  parties  to  a  suit,  where  the  decree  rendered  therein  is 
collaterally  attacked,  must  be  determined  from  the  face  of  the 
record.     {Post,  p.  708.) 

14.  SAKE.  Same.  Presumption  in  favor  of  jurisdiction  of  the 
person  upon  collateral  attack. 

In  the  examination  of  the  record  of  a  sult^  where  the  decree  Is 
collaterally  attacked,  to  determine  whether  the  court  rendering 
the  decree  had  Jurisdiction  of  the  persons  appearing  to  be  par- 
ties thereto,  erery  reasonable  presumption  will  be  indulged  in 
f^Yor  of  the  Jurisdiction.    {Post,  p.  708.) 

Cases  cited  and  approved:  Robertson  y.  Winchester,  85  Tenn., 
171, 183-186;  Hopper  v.  Fisher,  2  Head,  253,  254. 

15.  SAME.  Same.  Same.  Evidence  upon  which  decree  was 
rendered  cannot  be  examined  on  collateral  attack,  when. 

Where  a  decree  is  collaterally  attacked,  the  evidence  on  which 
the  court  acted  in  rendering  the  decree,  can  not  be  examined 
in  determining  whether  the  court  had  Jurisdiction  of  persons 
appearing  to  be  parties  thereto.    {Post,  p.  708.) 

16.  SAME.  Same.  Same.  Same.  Case  made  in  pleadingv  is 
sufficient  upon  collateral  attack. 

Where  a  case  is  made  in  the  bill  or  other  pleading,  and  the  court 
in  its  Judgment  or  decree  assumes  the  case  to  have  been  estab- 
lished, that  is  sufficient  upon  a  collateral  attack.  {Post,  p. 
708.) 

Cases  cited  and  approved:  Kindell  v.  Titus,  9  Beis.,  727;  Pope 
V.  Harrison,  16  Lea»  82. 

17.  SAME.  Variation  in  corporate  name  of  defendant  is  insuffi- 
cient to  show  want  of  Jurisdiction  of  person  of  defendant  upon 
collateral  attack,  when;  case  in  Judgment. 

Where  the  defendant  is  named  in  the  bill  by  the  corporate  name 
of  the  "President,  Directors,  and  Company  of  the  Newcastle  ft 
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Danville  Railroad;"  In  the  nonresident  publication  notice  as 
"The  Newcastle  and  Danville  Railroad  Company;"  in  the  order 
pro  confesso  as  "The  President  and  Directors  of  the  Newcastle 
and  Danville  Railroad  Company;"  and  in  decree  as  the  "New- 
castle and  Danville  Railroad  Company;"  and  title  is  di- 
vested out  of  it  in  that  name,  which  name  it  commonly  used,  and 
In  which  name  the  conveyance  of  the  land  in  question  was  made 
to  it,  while  the  charter  name  was  "The  President  and  Directors 
of  the  Newcastle  and  Danville  Railroad  Company,"  its  usage  of 
the  shorter  name  of  the  "Newcastle  and  Danville  Railroad  Com- 
pany," justified  a  suit  against  it  in  either  name,  and  upon  collat- 
eral attack  on  the  decree,  the  variation  between  the  corporate 
name  as  stated  in  the  bill  and  decrees  was  insufficient  to  show 
that  the  court  had  no  jurisdiction  of  the  person  of  the  defend- 
ant   iPoit,  pp.  708-710.) 

18.  SAME.  Absence  of  oath  to  bill  is  insufficient  to  show  want 
of  jurisdiction  of  person  of  nonresident  defendant  upon  collat- 
eral attack. 
The  affidavit  of  nonresldehce  of  a  defendant  required  to  be  made 
before  the  nonresidence  notice  is  published  may  be  made  on  a 
separate  piece  of  paper,  and  need  not  be  attached  to  the  bill, 
and  on  collateral  attack,  it  must  be  presumed  that  the  proper 
affidavit  was  filed,  although  there  appears  to  be  no  oath  to  the 
bill.    (Pi>sl,  p.  710.) 


FROM  PERRY. 


Appeal  from  the  Chancery  Court  of  Perry  County. — 
A.  G.  Hawkins^  Chancellor. 

W.  J.  Webster,  J.  A.  Smiseb,  and  John  F.  Morrison^ 
for  complainanta. 
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A.  W.  Stockbll,  Thomas  Oubtin^  and    Jambs  L. 
Sloan^  for  defendanta 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court 

On  the  twenty-sixth  of  December,  1854,  the  State  of 
Tennessee  granted  to  Jno.  L.  Webb  and  J.  W.  Howard, 
by  grant  No.  23,685,  a  tract  of  5,000  acres  of  land  lying 
in  Perry  county.  On  the  fourth  of  March,  1855,  the 
said  Webb  and  Howard  conveyed  the  same  land  to  the 
Newcastle  &  Danville  Railroad  Company.  On  the  sev- 
enteenth of  May,  1861,  the  railroad  company  conveyed 
this  land  to  John  B.  Hamilton.  On  the  twenty-eight  of 
November,  1866,  the  latter  conveyed  to  Looney  &Wright 
against  whom  the  vendor^s  lien  was  enforced,  and  at 
the  sale,  had  on  April  17, 1871,  Isaac  Milner  became  the 
purchaser,  and  he  conveyed  it  again  on  the  tenth  of  Jan- 
uary, 1872,  to  John  B.  Hamilton.  The  latter  was  adju- 
dicated a  bankrupt  on  November  12, 1872,  and  the  prop- 
erty was  conveyed  on  January  7,  1873,  to  his  assignee, 
pursuant  to  the  bankruptcy  laws  then  in  force.  On  the 
third  day  of  November,  1873,  the  assignee  in  bank- 
ruptcy sold  the  land,  and,  John  B.  Hamilton  again  be- 
came the  purchaser,  and  it  was  conveyed  to  him  by  the 
assignee.  In  1887  John  B.  Hamilton  died,  having  first 
made  his  will,  which  was  probated  during  that  year. 
John  B.  Wilkins,  the  complainant  in  the  present  cause, 
was  one  of  the  devisees,  and  in  1891  all  of  the  other  de- 
visees conveyed  to  him  their  interest  in  the  above-men- 
tioned land,  and  in  numerous  other  tracts  to  which  they 
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claimed  title,  in  consideration  of  an  agreement  on  his 
part,  in  substance,  to  look  up  the  titles,  remove  clouds, 
an3[  sue  for  and  recover  the  lands,  and  account  to 
them  for  one-half  of  such  lands.  Wilkins  accordingly 
brought  the  present  bill  to  recover  the  above-mentioned 
5,000  acres  from  the  defendants,  M.  C.  McCorkle  and 
sona 
Their  chief  defense  is  based  upon  the  following  facts : 
The  deed  which  the  Newcastle  &  Danville  Eailroad 
Company  made  to  John  B.  Hamilton  was  not  registered 
until  January  16,  1867.  In  the  meantime,  on  the  sev- 
enth of  April,  1866,  John  L.  Webb  and  the  heirs  at  law 
of  J.  W.  Howard,  he  having  died,  filed  their  bill  in  the 
chancery  court  of  Perry  county,  against  the  Newcastle 
&  Danville  Railroad  Company,  to  obtain  a  rescission  of 
the  deed  of  the  fourth  of  March,  1855,  on  the  ground  of 
fraud  practiced  upon  them  by  the  railroad  company  in 
procuring  the  said  deed  from  them.  On  June  15,  1866, 
a  decree  was  pronounced  in  that  case  adjudging  that  the 
deed  referred  to  had  been  procured  by  fraud,  and  there- 
upon rescinding  the  sale,  and  divesting  title  out  of  the 
defendant  thereto,  the  Newcastle  &  Danville  Railroad 
Company,  and  vesting  it  in  the  complainants  therein, 
John  L.  Webb  and  the  Howard  heirs. 

Upon  these  facts  it  is  insisted  by  the  defendants  that 
inasmuch  as  the  deed  which  the  Newcastle  &  Danville 
^Railroad  Company  had  made  to  John  B.  Hamiltop  on 
May  17,  1861,  was  not  registered  until  after  the  above- 
mentioned  suit  was  begun,  and  indeed  not  until  after  it 
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was  endedy  John  B.  Hamilton  in  his  lifetime  was,  and 
those  who  claim  under  him  now  are  bound  by  the  results 
of  that  suity  under  the  law  of  lis  pendens,  and  hence  that 
the  defendants,  claiming  through  a  series  of  intermed- 
iate deeds  from  Webb  and  Howard,  have  the  better  title. 
On  the  other  hand,  the  complainant  insists  that  inas- 
much as  John  B.  Hamilton  was  not  a  party  to  the  suit 
referred  to,  and  had  obtained  his  deed  before  that  suit 
was  b^un,  neither  he  nor  those  claiming  under  him 
were  or  are  bound  by  those  proceedings,  regardless  of 
the  fact  of  the  nonregistration  of  the  Hamilton  deed. 
This  is  the  first  question  to  be  determined. 

The  general  rule  is  that  one  who  acquires  rights  in 
property  prior  to  the  bringing  of  a  suit  in  respect 
thereof  Is  not  affected  by  the  proceedings  in  such  suit, 
or  the  lis  pendens  thereof,  unless  he  be  made  a  party 
thereto.  Rodgers  v.  Dibrell,  6  Lea,  69,  76-77 ;  Fitzger- 
ald y.  Cummings,  1  Lea,  232,  239-240;  Thomosson  v. 
White,  6  Baxt.,  148 ;  21  Am.  and  Eng.  Encyc.  Law,  648. 

But  this  rule  is  materially  narrowed  in  its  application 
by  the  registration  laws.  Under  our  Code,  while  instru- 
ments that  are  required  to  be  registered  "have  effect  be- 
tween the  parties  to  the  same,  and  their  heirs  and  rep- 
resentatives, without  registration,"  yet  "as  to  other  per- 
sons not  having  actual  notice  of  them"  they  have  eflfect 
"only  from  the  noting  thereof  for  registration  on  the 
books  of  the  register/'  Shannon's  Code,  section  3749. 
When  such  instruments  are  registered,  it  is  provided 
they  "shall  be  notice  to  all  the  world  from  the  time  th^ 
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are  noted  for  registration/'  and  they  "shall  take  effect 
from  said  time."  Id.,  section  3750.  In  case  there  are 
rival  instruments,  the  instrument  "first  registered,  or 
noted  for  registration,  shall  have  preference  over  one  of 
earlier  date,  but  noted  for  registration  afterwards,  un- 
less it  is  proven  in  a  court  of  equity,  according  to  the 
rules  of  said  court,  that  the  party  claiming  under  the 
subsequent  instrumefnt  had  full  notice  of  the  previous 
instrument."  Id.,  section  3751.  "Any  of  said  in- 
struments not  so  proved,  or  acknowledged,  and 
registered,  or  noted  for  registration,  shall  be  null  and 
void  as  to  existing  and  subsequent  creditors  of,  or  bona 
fide  purchasers  from,  the  makers,  without  notice/'  Id. 
section  3752. 

It  is  perceived  there  are  five  leading  propositions  em- 
braced in  the  foregoing  sections :  ( 1 )  That,  as  between 
the  parties  themselves  and  their  heirs  and  representa- 
tives, such  instruments  take  effect  and  are  good  without 
regard  to  registration;  (2)  that  they  also  take  effect 
and  are  equally  good  as  to  all  persons  who  have  actual 
notice  of  them  from  the  date  of  such  notice,  except  cred- 
itors; (3)  that  as  to  creditors  (that  is,  of  the  vendor) 
they  are  inoperative,  ineffective,  and  practically  nonex- 
istent until  they  are  noted  for  registration  on  the  books 
of  the  register;  (4)  that  as  to  all  other  persons  (that  is, 
all  not  embraced  in  the  preceding  classes)  they  are 
equally  inoperative,  ineffective,  and  nonexistent  until 
so  noted  for  registration;  (5)  that  upon  being  so  "noted 
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for  registration"  they  become  at  once  "notice  to  all  the 
world,"  and  so  effective  as  to  all  the  world, 

These  propositions  are  really  all  embraced  in  sections 
3749  and  3750,  while  the  two  following  sections,  3751 
and  3752,  are  but  special  applications  of  the  two  pre- 
ceding sections,  or  of  the  principles  contained  in  them; 
section  3751  applying  them  to  the  case  of  rival  instru- 
ments, and  section  3752  to  the  case  of  creditors  and 
hofta  fide  purchasers. 

Some  confusion  has  arisen  from  the  use  of  the  term 
^^bona  fide  purchasers,"  by  reason  of  the  technical  mean- 
ing of  that  expression  as  used,  ordinarily,  in  courts  of 
chapcery;  but  this  matter  was  considered  and  deter- 
mined many  years  ago  in  the  cases  of  Simpkinson  v. 
McOee,  4  Lea,  432,  435-436,  and  Martin  v.  Lincoln,  4 
Lea,  334,  349.  In  these  cases  it  was  held,  in  substance, 
that  the  term  was  not  to  be  understood  in  the  technical 
sense  above  referred  to,  but  as  the  equivalent  of  "pur- 
chasers without  notice."  This  construction  harmon- 
izes all  of  the  sections,  and  we  deem  it  the  true  one. 

The  general  construction  which  we  have  above  given 
of  the  sections  of  our  registration  law  quoted  is  the  sub- 
stance of  all  of  our  decisions  upon  the  subject.  They 
are  too  numerous  to  justify  us  in  even  making  out  a 
tabulation  or  list  of  them  here.  Suffice  it  to  say  that 
we  have  re-exaniined  them  all. 

We  need  refer  specifically  to  only  a  few  of  them,  cited 
in  the  brief  of  complainant's  counsel. 

It  is  insisted  ( 1 )  that,  "if  the  legal  title  be  not  perfect 
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ill  the  vendee  until  registration,  it  does  not  remain  in 
the  vendor;''  (2)  that  "upon  registration  the  perfect 
and  entire  legal  title,  by  relation  and  operation  of  law, 
vests  in  the  vendee  from  the  execution  of  the  deed ;"  (3) 
that,  "if  it  is  never  registered,  it  does  not  vest  in  the  ven- 
dor/' For  these  propositions  the  following  cases  are 
cited :  Shields  v.  Mitchell,  10  Yerg.,  1 ;  High  v.  Batte, 
10  Yerg.,  337 ;  Montgomery  v.  Hohson^  Meigs,  454 ;  Bald- 
win  V.  Baldwin,  2  Hum.,  486 ;  Hale  v.  Darter,  10  Hum., 
96;  Ward  v.  Daniel,  10  Hum.,  607;  Rogers*  Lessee  v. 
Cawood,  1  Swan,  146,  55  Am.  Dec,  729 ;  Wilkins  v.  May, 
3  Head,  174 ;  Qreen  v.  Goodall,  1  Cold.,  413. 

All  of  these  propositions  are  quoted  from  language 
used  by  the  court  arguendo,  in  Shields  v.  Mitchell,  and 
all  of  them  are  correct  when  understood  in  the  sense  in 
which  the  court  used  them  in  relation  to  the  facts  then 
under  consideration.  The  question  under  discussion 
in  Shields  v.  Mitchell  was  whether  land  held  by  unregis- 
tered deed  was  subject  to  execution  for  the  debts  of  the 
vendee.  This  question  was  resolved  in  favor  of  the  lia- 
bility, and  in  announcing  this  result  the  court  stated 
that  while  the  title  of  the  vendee  was,  for  want  of  regis- 
tration, not  perfect,  but  only  inchoate  yet  that  the  posi- 
tion  of  the  vendor  in  respect  hereof  was  such  as  is  set 
forth  in  the  three  propositions  quoted.  High  v.  Batte, 
Montgomery  v.  Hobson  and  Baldwin  v.  Baldwin  are  in 
substantial  accord.  In  Hale  v.  Darter  and  Ward  v. 
Daniel  the  question  was  whether  a  deed  executed  before 
but  registered  after,  the  commencement  of  an  action  of 
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ejectment,  could  be  read  in  evidence.  In  dispo^ng  of 
this  question,  the  court  said,  in  Hale  v.  Darter : 

"The  twelfth  section  of  the  act  of  1831  (Laws  1831,  p. 
112,  c.  90),  which  declares  all  such  deeds  and  other  in- 
struments mentioned  in  the  first  section,  and  not  proven 
and  roistered  as  required,  null  and  void  as  to  existing 
and  subsequent  creditors  and  bona  fide  purchasers  with- 
out notice,  leaves  the  relation  of  the  parties  to  the  deed 
unaffected  by  the  neglect  to  roister  according  to  the 
provisions  of  the  act 

"It  has  been  held  in  North  Carolina,  and  repeatedly 
in  this  State,  that  an  unregistered  deed  conv^s  an  in- 
choate legal  title,  which  may  at  any  time  be  made  per- 
fect by  r^istration,  and  this  by  relation  from  the  date 
of  the  deed.  In  the  case  of  Hays  v.  McGvire,  reported  in 
8  Yerg.,  92,  the  plaintiff  in  deraigning  his  title  offered 
in  evidence  a  deed  executed  before  the  passage  of  the  act 
of  1831,  but  registered  afterwards,  and  after  the  com- 
mencement of  the  suit  In  that  case,  it  waB  held  that 
the  deed  passed  the  title  from  the  present  date,  as  be- 
tween the  parties,  and  was  admissible  in  evidence  be- 
fore the  jury.'' 

Ward  V.  Da/niel  is  in  accord.  The  question  in  Rogers 
V.  Cawood  was  as  to  the  admissibility  in  evidence  in  an 
ejectment  suit  of  an  unregistered  deed.  The  court  held 
such  a  deed  inadmissible,  and  in  disposing  of  the  ques- 
tion said :  "We  are  of  opinion  that  a  perfect  legal  title 
does  not  vest  in  the  grantee  or  vendee  until  the  deed  be 
registered.     It  is  true  that  a  deed  not  registered  has  a 
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greater  force  and  effect  than  a  mere  agreement  to  con- 
vey, because  it  vests  in  the  vendee  an  equitable  title,  and 
more— an  inchoate  and  imperfect  legal  title  also/  The 
title  is  in  its  nature  legal ;  but  it  is  not  a  pure  and  per- 
fect legal  title  until  the  deed  be  registered,  because  the 
deed  has  force  and  effect  to  convey  the  legal  title  under 
our  own  registry  acts,  and  not  under  the  statute  of  uses, 
or  as  a  conveyance  at  the  common  law.  Until,  there- 
fore, these  acts  be  complied  with  by  the  r^istration  of 
the  deed,  a  perfect  title  does  not  pass  to  the  purchaser/' 
In  Wilkins  v.  if  ay  (a  later  case)  the  court  had  before  it 
a  bill  filed  to  protect  a  purchase  of  land,  made  under 
execution  issued  against  one  who  held  the  land  (one 
William  Clark)  by  unregistered  deed.  In  adjudging 
the  matter  the  court  said :  "The  weight  of  the  evidence 
sufficiently  establishes,  in  our  judgment,  that  the  land 
was  purchased  and  paid  for  by  William  Clark  some  ten 
or  twelve  years  prior  to  the  execution  sale,  and  that  the 
same  was  in  fact  conveyed  by  the  vendor,  Hugh  M. 
Clark,  to  William,  about  the  time  of  the  purchase.  These 
facts  being  established,  it  matters  not  that  the  deed  was 
omitted  to  be  registered.  As  between  the  parties,  reg- 
istration of  the  deed  was  unimi>ortant.  The  legal  title 
passed  from  Hugh  M.  Clark  by  the  execution  of  the 
deed;  and  though  the  deed  was  never  registered,  yet 
between  him  and  his  vendee  the  divestiture  of  title  was 
as  complete  as  if  registration  had  taken  place.  In  this 
view  the  case  is  a  plain  one  for  the  relief  sought  by  the 
bill.*'    In  Oreen  v.  Ooodoll,  it  appeared  that  the  bill 
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was  filed  to  quiet  title  to  certain  slaves  held  under  an 
unregistered  deed,  executed  while  Acts  1819,  chaptar 
47,  section  2,  was  in  force,  which  act  had  been  construed 
by  certain  decisions  of  this  court  as  makifig  imperative 
the  registration  of  deeds,  even  between  the  parties.  In 
passing  upon  the  question  so  raised  the  court  said :  "It 
was  uniformly  held,  prior  to  the  act  of  1819,  and  sub- 
sequent thereto  under  Acts  1827,  chapter  59,  and  Acts 
1831,  page  108,  chapter  90,  that  as  between  the  parties 
registration  was  not  necessary,  and  that  the  deed  took 
effect  from  its  delivery.  Hays  v.  McGuire,  8  Yerg.  92. 
Even  as  to  land,  in  a  court  of  equity  the  deed  was  ef- 
ficacious upon  its  execution ;  and  as  to  slaves  and  other 
personalty,  whether  in  a  court  of  law  or  equity,  it  op- 
erated without  registration.  There  was  nothing,  per- 
haps, in  the  language  of  the  act  of  1819  that  made  it 
necessary  to  hold  that,  as  between  the  parties,  r^istra- 
tion  was  imperative,  any  more  than  in  our  other  regis- 
tration laws.  .  .  .  But,  this  view  aside,  the  act  of 
1827,  above  mentioned,  relieves  this  deed  of  all  difficulty 
growing  out  of  its  nonregistration.  It  applies  to  deeds 
executed  anterior  to  its  passage,  as  well  as  to  those  to 
be  made  in  the  future,  and  so  far  repeals  or  modifies  the 
act  of  1819  as  to  restore  the  established  law  making  r^- 
istration  between  the  parties  unnecessary,^'  etc. 

The  error,  as  we  conceive,  in  the  position  assumed 
by  counsel,  is  in  giving  a  universal  application  to  prop- 
ositions which  are  good  only  in  a  particular  aspect;  that 
is,  in  making  them  applicable  as  to  all  persons,  when 
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they  are  true  only  as  between  the  parties  to  the  instru- 
ments referred  to.  That  their  proper  use  is  so  re- 
stricted is  apparent  from  the  excerpts  we  have  taken 
from  the  authorities  referred  to.  That  all  of  the  in- 
struments required  to  be  registered  are  good  between 
the  parties^  without  registration,  is  now  without  doubt 
It  is  true  that  some  misconception  has  arisen  out  of 
what  has  been  said  in  the  cases  as  to  the  title  being 
"inchoate"  prior  to  registration,  and  concerning  the  ef- 
fect of  registration  in  making  the  deed  or  other  instru- 
ment "perfect  ...  by  relation  from  the  date  of 
the  deed.''  Instruments  that  the  law  requires  to  be 
registered  are  said  to  be  "inchoate"  prior  to  registra- 
tion, in  that  they  are  then  good  only  between  the  parties 
and  their  privies^  and  persons  having  notice  of  them. 
Upon  registration  being  had,  or  upon  noting  for  r^is- 
tration,  they  are  said  to  become  "perfect,"  because  they 
are  then  good  as  to  all  the  world  from  that  time.  Really, 
the  theory  of  ^^elation"  adds  nothing  to  the  subject. 
Without  it,  the  instruments  referred  to  are  good  be- 
tween the  parties  and  their  privies,  and  persons  having 
notice  from  the  date  of  their  execution ;  and  under  it,  or 
by  virtue  of  it,  intervening  rights  acquired  by  creditors 
or  strangers  or  purchasers  without  notice  cannot  be 
displaced.  We  have  no  case,  since  the  act  of  1819  went 
into  effect,  holding  that  there  could  be  such  displace- 
ment, and  to  so  hold  now  would  result  in  the  nullifica- 
tion of  all  of  our  registration  laws.  The  true  doctrine 
upon  the  subject^  and  the  history  of  the  question,  are 


704  TENNESSEE  REPORTS.  [Vol.  112 


WilklnB  T.  McCk>rkle. 


thus  stated  in  Self  v.  Haun,  2  Tenn.  Caa,  125-127 :  "Be- 
fore the  act  of  1819  it  was  held  that  the  deed,  when 
registered,  would  relate  to  its  date,  and  be  superior  to 
any  intervening  conveyance.  Vinson^s  Lessee  v.  Hudr 
dleston,  Cooke,  254.  After  the  act  of  1819  deeds  r^s- 
tered  under  its  provisions  were  held  to  take  effect  only 
from  the  registration.  The  acts  of  1827  and  1831  were 
then  passed.  The  result  of  these  was  that,  as  between 
the  parties,  deeds  took  effect  without  registration,  and, 
when  registered,  related,  as  between  them,  to  the  time 
of  its  execution,  and  prevailed  against  all  persons  ex- 
cept the  creditors  of  the  maker  or  purchasers  without 
notice.  .  Hays  T.  McOuire  et  al.,  8  Yerg.,  92.  .  .  . 
We  hold  simply,  in  the  language  of  the  statute,  that  as 
between  the  parties^  their  heirs,  and  representatives, 
the  deed  is  good,  and  passes  the  title  without  r^istra- 
tion,  saving  the  right  of  strangers,  creditors,  and  bona 
fide  purchasers.^' 

Recurring,  now,  to  the  proposition  that,  as  to  cred- 
itors of  the  vendor  and  purchasers  from  him  without 
notice,  the  deed  or  other  instrument  in  question  must 
be  treated  as  nonexistent,  which  we  have  found  to  be 
true,  it  follows  that  as  to  such  persons  it  cannot  be 
properly  said  that  the  vendee  has  the  title  at  all.  There- 
fore, nothing  whatever  can  be  based  upon  that  assump- 
tion. On  the  contrary,  as  to  such  persons^  the  case 
must  always  be  treated  as  if  the  title  still  rested  in  the 
vendor. 

The  proposition^  therefore^  insisted  upon  by  the  com* 
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plainant's  counsel,  that  no  rights  could  be  acquired 
under  the  chancery  proceedings  in  the  case  of  James 
L.  Webb  et  al.  v.  Newcastle  d  Danville  Railroad  Com- 
paaiy,  because  the  railway  company  had  already  made 
its  deed  to  Hamilton,  is  unsound;  that  deed  remaining 
unr^stered  at  the  time  the  railway  company  was 
bi  ought  into  court  in  the  above-meijtioned  case.  That 
is  to  say,  the  position  so  insisted  upon  by  the  complain- 
ant's counsel  is  unsound,  if  it  be  true  that  the  complain- 
ants in  that  case  could  be  treated,  in  conformity  with 
law,  as  creditors  of  the  railway  company,  or  as  purchas- 
ers without  notice,  from  it 

We  shall  now  briefly  consider  this  question. 

They  were  not  creditors.    This  much  is  clear. 

Were  they  purchasers?  As  already  stated,  they  had 
filed  a  bill  against  the  railway  company  for  rescission 
on  the  ground  of  fraud,  under  which  they  obtained  a. 
decree  setting  aside  the  deed  previously  made  by  Webb 
and  Howard  to  the  railway  company,  and  divesting 
title  out  of  the  railway  company,  and  vesting  it  in  the 
complainants  themselves.  That  decree  was  in  all  re- 
spects equivalent  to  a  deed  executed  by  the  railway 
company  to  the  complainanta  Shannon's  Code,  section 
6301,  reads :  "The  decree  may  divest  the  title  to  prop- 
erty, real  or  personal,  out  of  any  of  the  parties,  and  vest 
it  in  others,  and  such  decree  shall  have  all  the  force  and 
effect  of  a  conveyance  by  such  parties,  executed  in  due 
form  of  law."    See,  also,  Behm  v.  White,  108  Tenn., 

112  Tenn— 45 
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392,  67  S.  W.,  810,  and  Bleidorn  v.  PUot  Mountain 
Company,  89  Tenn.,  166,  196,  15  S.  W.,  737. 

Such  conveyances  need  not  be  recorded  in  the  regis- 
ter's office,^  in  order  to  be  eflfectiva  Their  entry  upon 
the  record  books  of  the  court  in  which  they  are  rendered 
is  suffldenty  answering  all  the  purposes  of  registration. 

There  is  no  testimony  showing  that  the  complainants 
in  the  case  referred  to  had  notice  of  the  conveyance  to 
John  B.  Hamilton.  The  burden  of  proof  was  upon  the 
complainants  in  the  present  case  to  show  such  notice, 
if  any  existed.  ^'By  the  weight  of  both  reason  and  au- 
thority it  is  incumbent  upon  one  claiming  under  an 
unrecorded  conveyance  to  prove  that  the  junior  claim- 
ant took  with  notice  of  the  prior  conveyance.''  24  Am. 
and  Eng.  Encyc.  of  Law  (2  Ed.),  p.  137,  citing  Oratz 
v.  Land,  etc.,  Imp.  Co.,  82  Fed.,  381,  27  O.  O.  A.,  305, 
40  L.  R.  A.,  393;  Walter  v.  Brown,  115  Iowa,  360,  88 
N.  W.,  832 ;  Hooper  v.  DeVries,  115  Mich.,  231,  73  N.  W., 
132;  Hull  V.  DieJU,  21  Mont,  71,  52  Pac.,  782;  Paul  v. 
Kersicell,  60  N.  J.  Law,  273,  37  Atl.,  1102 ;  Protection 
Bldg.,  etc.,  A%^n  v.  Knou)le%^  54  N.  J.  Eq.,  519,  34  Atl., 
1083 ;  Bemom.  v.  Douglas,  1  App.  Div.,  169,  37  N.  Y. 
Supp.,  859 ;  Vanvig  v.  Cleveland,  etc.,  Co.,  54  Ohio  St., 
455y  44  N.  E.,  92;  Advance  Thresher  Co.  v.  Esteh,  41 
Or.,  469,  69  Pac.,  447. 

It  results  that  Webb  and  the  heirs  of  Howard  must 
be  considered  as  purchasers  without  notice  of  the  prior 
unregistered  deed  of  Jcrfin  B.  Hamilton.  From  this  it 
necessarily  follows  that  the  rights  of  those  who  claim 
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under  Webb  and  Howard^s  heirs  (that  is,  under  the 
chancery  proceedings  in  the  case  of  J.  L.  Wehh  et  ai.  v. 
NeiDCdstle  &  Danville  R.  B.  Co. )  are  superior  to  the 
rights  of  those  claiming  under  John  B.  Hamilton  (that 
is^  under  the  unregistered  deed). 

This  result  is  reached,  as  we  have  seen,  not  under  the 
law  of  lis  pendens,  as  technically  understood,  inasmuch 
as  the  suit  in  question  had  ended  when  the  deed  was 
registered,  but  was  found  to  follow  as  the  necessary  se- 
quence of  a  true  construction  of  our  registration  laws. 

In  what  we  have  said  to  this  point,  we  have  assumed 
the  validity  of  the  chancery  proceedings  referred  to. 
Complainant  however  insists  that  those  proceedings 
were  void.  We  now  proceed  to  an  examination  of  that 
question. 

John  B.  Hamilton  having  roistered  his  deed  after 
the  complainants  in  the  case  of  J.  L.  Wehh  et  al.  v. 
"Newcastle  d  DanvUle  R.  R.  Co.  had  obtained  their  de- 
cree, he,  claiming  under  the  railroad  company,  must  be 
treated  as  privy  to  it,  in  respect  of  that  litigation,  and* 
bound  by  the  result  of  it,  and  standing  in  the  same  po- 
sition in  respect  of  a  collateral  attack  upon  the  pro- 
ceedings therein.  The  present  complainant  claims  un- 
der John  B.  Hamilton,  and  stands  upon  no  higher 
ground  than  he  would  have  occupied  if  he  were  bring- 
ing the  present  suit. 

On  collateral  attack  upon  a  judgment  or  decree  of  a 
court  of  general  jurisdiction  by  parties  or  privies 
thereto,  the  rule  is  that  such  judgment  or  decree  cannot 
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be  questioned  except  for  want  of  authority  over  the 
matters  adjudicated  upon ;  and  this  want  of  authority 
must  be  found  in  the  record  itself.  In  the  absence  of 
anything  in  the  record  to  impeach  the  right  of  such  a 
court  to  determine  the  question  involved,  there  is  a 
conclusive  presumption  that  it  had  such  right.  Bein- 
hardt  v.  Nealis,  101  Tenn.,  169,  172,  173,  46  S.  W.,  446. 
This  rule  presupposes,  of  course,  that  the  court  has  ac- 
quired jurisdiction  of  the  persons  appearing  to  be  par- 
ties to  the  cause.  This  fact  must  also  be  determined 
from  the  face  of  the  record,  and  in  conducting  such  ex- 
amination every  reasonable  presumption  will  be  in- 
dulged in  favor  of  the  jurisdiction.  Robertson  v.  Win- 
Chester,  85  Tenn.,  171,  183-186,  1  S.  W.,  781 ;  Hopper  v. 
Fisher,  2  Head,  253,  254.  The  evidence  on  which  the 
court  acted  cannot  be  looked  to.  If  the  bill  or  other 
pleading  make  a  case,  and  the  court  in  its  judgment  or 
decree  assume  the  case  to  have  been  established,  that  is 
sufficient.  Kindell  v.  Titus,  9  Heisk.,  727;  Pope  v. 
'Harrison,  16  Lea,  82, 

There  can  be  no  doubt  that  in  the  case  of  J.  L.  Weftb 
et  al.  V.  Newcastle  d  Danville  Railroad  Company  the 
court  acquired  jurisdiction  of  the  land,  the  subject-mat- 
ter of  the  controversy,  if  it  obtained  jurisdiction  of  the 
party  appearing  to  be  defendant  thereto.  The  objec- 
tions made  are  directed  to  the  latter  point 
These  objections  rest  upon  the  following  facts : 
The  defendant  thereto  was  proceeded  against  as  a 
nonresident    The  bill  charged  that  it  had  been  created 
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a  corporation  under  the  laws  of  the  State  of  Indiana^ 
that  its  corporate  name  was  the  "President,  Directors, 
and  Company  of  the  Newcastle  &  Danville  Railroad," 
and  that  it  was  a  nonresident  In  the  publication  no- 
tice the  case  was  styled  "John  L.  Webb  and  others  v. 
The  Newcastle  and  Danville  Railroad  Company,"  and 
in  the  body  of  the  notice  the  defendant  was  referred  to 
by  the  same  name  as  that  appearing  in  the  style.  In 
the  order  pro  canfesso  the  defendant  was  spoken  of  and 
referred  to  as  "the  President  and  Directors  of  the  New- 
castle and  Danville  Railroad  Company."  In  the  decree 
adjudging  the  rights  of  the  parties  it  is  recited  that  the 
cause  came  on  to  be  heard  "upon  complainants'  bill,  and 
the  order  pro  confesso^  and  proof  in  the  cause."  All 
through  the  decree  the  defendant  is  referred  to  under 
the  name  of  the  "Newcastle  and  Danville  Railroad  Com- 
pany," and  title  is  divested  out  of  it  in  that  name.  It 
is  clearly  inferable^  also,  from  that  decree,  that  the  de- 
fendant commonly  used  that  name,  that  the  conveyance 
of  the  land  in  question  was  made  to  it  in  that  name,  and 
that  its  stock  certificates  were  issued  in  that  name. 
From  the  face  of  the  record,  then,  we  are  authorized  to 
infer  that,  while  the  charter  name  of  the  corporation 
was  the  "President  and  Directors  of  the  Newcastle  and 
Danville  Railroad  Company,"  the  corporation  was  ac- 
customed to  use,  and  had  acquired  by  usage,  the  shorter 
name  of  "the  Newcastle  and  Danville  Railroad*  Com- 
pany." The  question  of  identity  being  thus  settled,  it 
might  be  proceeded  against  in  either  name.     1  Thomp- 
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son  on  Corporations,  sections  285,  286,  291-293;  3 
Thompson  on  Corporations,  section  3729;  6  Thompson 
on  Corporations,  sections  7610-7612.  And  see  10  Cyc, 
151.  In  the  case  referred  to,  the  defendant  haying  been 
proceeded  against  in  both  of  its  names,  there  can  be  no 
donbt  that  it  was  properly  before  the  court  We  attach 
no  importance  to  the  slight  variation  between  the  cor- 
porate name  as  stated  in  the  bill  and  in  the  order  pro 
confesao. 

Another  point  made  against  the  proceedings  is  that 
there  was  no  oath  to  the  bill.  It  is  not  necessary  that 
the  oath  should  be  attached  to  the  bill.  It  may  be  on  a 
separate  piece  of  paper.  We  must  presume,  on  collat- 
eral attack,  that  the  proper  oath  was  filed. 

Other  questions  are  made  in  the  briefs  of  counsel,  as 
that  the  deed  to  John  B.  Hamilton  was  void  for  want 
of  a  seal,  and  that  he  procured  the  deed  from  the  New- 
castle &  Danville  Railroad  Company  in  pursuance  of  a 
conspiracy  between  him  and  the  railroad  company  to 
defraud  Webb  and  Howard  and  others  of  their  lands. 
But,  the  questions  already  disposed  of  being  decisive  of 
the  case,  we  need  not  consider  these  questions,  or  others 
made  by  counsel. 

We  shall  add,  only,  that  the  complainant  is  in  error 
in  assuming  that  we  determined  at  the  last  term,  in 
favor  of  complainant's  contention,  in  the  case  of  J.  B. 
Wilkins  v.  Poe  Calduoell  and  others  (not  for  publica- 
tion ) ,  the  questions  now  held  to  be  decisive  in  the  pre»- 
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ent  cafle.    Those  questions  were  expressly  pretermitted 
in  the  opinion  filed  in  that  case. 

For  the  reasons  stated  here,  the  decree  of  the  chan- 
cellor must  be  affirmed,  with  costs. 
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Mbmphis  Stbeet  Bailway  Company  v.  J.  J.  Haynbs. 

{Jackson.    April  Term,  1904.) 


1.  OHABQX  07  COURT.  Xrroneous  definition  of  negligence 
prejudicial  to  plaintiif  only  is  not  reversible  error  at  instance 
of  defendant. 
The  court's  instruction  to  the  jury  defining  negligence  as  the  neg- 
lect of  the  use  of  ordinary  care  or  skill  towards  a  person  to 
whom  the  defendant  owes  the  duty  of  observing  ordinary  care 
and  skill  by  which  neglect  the  plaintiff,  foitlumt  negligence  on 
hU  part  prowimateHy  eontrihuting  to  produce  the  accident,  has 
suffered  injury  to  his  person,  while  erroneous,  because  of  the 
■italicized  clause,  yet  it  was  not  prejudicial  to  defendant  on  that 
ground,  but  rather  to  the  plaintiff,  and  is  not  reyersible  error 
at  the  instance  of  the  defendant    (Post,  pp.  716-717.) 


Cases  cited  and  approved:    Burke  v.  Citizens'  Street  Railway  Co.» 
102  Tenn..  409. 


8.  SAME.  That,  though  plaintiif  may  be  negligent,  defendant's 
negligence  renders  it  liable,  contains  no  error,  when. 
The  court's  instruction  to  the  jury  that  "though  the  act  of  a 
person  in  crossing  or  driving  alongside  the  track  in  troxtt  of  a 
street  railway  car  which  is  moving  towards  him,  near  enough 
to  be  struck,  may  be  negligence,  yet,  if  the  motorman  in  charge 
of  the  car  observed  the  negligence,  or  could  have  observed  the 
negligence,  by  the  use  of  ordinary  care,  when  the  peril  of  a 
collision  became  imminent,  and  might  have  avoided  its  effect, 
by  due  care,  in  time  to  prevent  an  accident^  and  failed  to  do  so, 
the  company  would  in  that  event  be  liable"  contains  no  error. 
(Post,  p.  717.) 
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8.  BAm.  Tliat  failure  to  comply  with  city  ordinances  is  neg- 
ligence per  ae,  if  proximate  cause  of  injury,  is  correct,!  when. 
The  court's  instruction  to  the  jury  that  a  failure  of  a  street  rail- 
way company  to  comply  with  city  ordinances  limiting  the  speed 
of  cars  to  fifteen  miles  per  hour  and  requiring  driyers  of  cars  to 
keep  a  rigid  lookout  for  all  teams,  persons,  etc.,  on  or  moying 
toward  the  track,  and  on  the  first  appearance  of  danger,  to 
stop  the  cars  in  the  shortest  time  and  space  possible,  is  negli- 
gence per  8€,  and  will  render  the  company  liable,  if  its  negli- 
gence was  the  proximate  cause  of  the  accident  and  injury. 
(Post,  pp.  718-722.) 

Cases  cited  and  approyed:    Queen  y.  Dayton  Coal  &  Iron  Co.,  95 

« 

Tenn.,  458;  Schmalzried  y.  White,  97  Tenn.,  36;  Riden  y. 
Orimm,  97  Tenn.,  220;  Weeks  y.  McNulty,  101  Tenn.,  495;  Mem- 
phis Street  Railway  Co.  y.  John  Wllliford,  Oral  Opinion  at  Jack- 
son, April  term,  1903;  Bott  y.  Pratt,  33  Minn.,  323;  Osborne  y. 
McMasters,  40  Minn.,  103;  Hayes  y.  Railroad,  111  U.  8.,  228; 
Salisbury  y.  Herchenroder,  106  Mass.,  458. 

Cases  cited  and  disapproyed.  Railroad  y.  Eryin,  89  Pa.,  71;  Flynn 
y.  Canton  Co.,  40  Md.,  312;  Heeney  y.  Sprague,  11  R.  I.,  456; 
Vandyke  y.  Cincinnati,  1  Disn.  (Ohio),  532. 

4.  OITY  OBDINANOSS.  Bequiring  street  cars  to  be  stopped  in 
shortest  time  and  space  possible  on  first  appearance  of  danger 
are  reasonable  and  Just. 
The  reasonable  and  proper  construction  of  a  city  ordinance  re- 
qniring  street  car  driyers  to  keep  a  rigid  lookout  for  teams,  per- 
sons, etc.,  on  or  moying  towards  the  track,  and  on  the  first  ap- 
pearance of  danger,  to  stop  the  cars  in  the  shortest  time  and 
space  possible,  is  that  it  means  when  the  danger  of  collision 
becomes  imminent  the  car  shall  be  stopped;  and  so  construed 
such  ordinance  is  a  reasonable  and  just  ona  (Past,  pp.  718,  722- 
724.) 

Cases  cited  and  approyed:  Street  Rulway  Co.  y.  Dan,  102  Tenn., 
320-325;  Citizens'  Street  Railway  Co.  y.  Shepherd,  107  Tenn., 
444. 
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5.    OHABOB  OF  OOU&T.    Xhat  faflura  of  atrMt  car  motorman  to 
apply  the  brakas  was  nagUgmoe  is  etror. 

The  court's  Instruction  to  the  Jury  that  if  the  motorman  on  a 
street  car  failed,  when  danger  became  imminent,  to  apply  the 
brakes  and  sound  the  gons  or  bell,  or  give  other  signal,  and 
use  eyery  means  in  his  power  to  stop  the  car  and  prerent  the 
accident,  he  is  guilty  of  negligence,  and  if  such  negligence  is 
the  proximate  cause  of  the  accident  and  injury  there  shduldbe 
a  verdict  for  plaintiff,  is  erroneous  where  the  motorman  had  not 
applied  the  brakes,  because  such  instruction  was  an  inyasion  of 
the  proTince  of  the  Jury,  since  whether  the  motorman,  in  the 
exercise  of  ordinary  care  was  required  to  use  any  particular  ap- 
pliances to  stop  the  car  was  for  the  Jury.    {Powt,  pp.  724-729.) 

O.  OOVTSIBUTOBT  VBaLZOBVOB.  It  ■  fact  for  the  Jury,  bat 
court  may  instracft  jury  that  particular  conduct  is  negligeinoe 
per  se,  when. 
The  Question  of  contributory  negligence  is  always  one  of  fact 
for  the  Jury,  but  the  trial  Judge  may,  in  a  proper  case,  instruct 
the  Jury  that  such  and  such  conduct  on  the  part  of  either  the 
plaintiff  or  defendant  would  amount  to  negligence  per  se,  or  neg- 
ligence in  law.    {Post,  pp.  730-734.) 

Cases  cited  and  approved:  Iron  Co.  v.  Smith,  86  Tenn.,  46,  48, 
49;  Telegraph  Co.  y.  Zopfl,  93  Tenn.,  869,  872,  878;  StewaK  y. 
NashylUe,  96'  Tenn.,  50;  Railroad  y.  Iiawson,  101  Tenn., 
406;  Knoxyille  y.  Cox,  103  Tenn.,  368;  Wilson  y.  Railroad,  105 
Tenn.,  74;  Payne  y.  Railroad,  106  Tenn.,  M7;  Oliyer  y.  Nashyllle, 
106  Tenn.,  273,  278-280;  Railroad  y.  Norman,  108  Tenn.,  824; 
Railroad  y.  Riddick,  110  Tenn.,  227. 

7.    8AKB.    Determined  by  supreme  court;  reversal  for  its  ex- 
istence. 
The  supreme  court  will  determine  whether  the  facts  proved 
clearly  show  contributory  negligence  upon  the  part  of  the  plain- 
tiff below  that  acted  as  a  proximate  cause  to  produce  the  in- 
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jury,  and  upon  ascertaining  the  existence  of  such  proximate 
contributory  negligence  will  reverse  the  judgment  {Post,  pp. 
783-734.) 

Cases  cited  and  approyed:  Light  &  Power  Co.  y.  Hodges,  1  Cates, 
881;  Heald  T.  Wallace,  1  Gates,  846. 

8.  *8AHE.    Of  plaintiff  remotely   contribnting  to  the   accident 
makes  it  the  Jury's  duty  to  reduce  damages. 

Where  both  the  plaintiff  and  defendant  are  guilty  of  negligence 
but  the  defendant's  negligence  was  the  proximate  or  contribut- 
ing cause  of  the  accident,  It  is  the  duty  of  the  jury  to  reduce 
the  damages  because  of  the  plaintiff's  negligence  remotely  con- 
tributing to  the  accident,  and  an  instruction  to  the  jury  that 
they  may  do  so  is  erroneous,  because  it  leaves  the  matter  op- 
tional with  the  jury.    (Post,  pp.  734-736.) 

Case  cited  aiLd  approved:    Railroad  v.  NowUn,  (oral). 

8.  SAKB.  Plaintilf's  negligence  bars  his  action,  where  the  neg- 
ligence of  both  plaintiff  and  defendant  combined  was  the  proxi- 
mate cause  of  the  accident. 
Where  the  plaintiff  was  guilty  of  negligence  which  combined 
with  the  negligence  of  the  defendant  to  produce  the  accident, 
so  that  the  acts  of  both  together  constituted  the  proximate  cause 
of  the  injury,  then  the  negligence  of  the  plaintiff,  however 
slight,  would  bar  a  recovery;  and  a  refusal  to  so  instruct  the 
jury  upon  special  request  is  reversible.     (Post,  pp.  736-737.) 

Cases  dted  and  approved:  Saunders  v.  Railroad,  99  Tenn.,  136; 
Barr  v.  Railroad,  105  Tenn.,  647;  Railroad  v.  Wilson,  108  Tenn., 
618;  Railroad  v.  Norman,  108  Tenn.,  831. 

10.    OHABGB  TO  OOUBT.    Special  requests  embraced  in  general 
charge  are  properly  refused. 
Where  the  matter  embraced  in  the  requested  Instructions  is 
sufficiently  covered  by  the  general  charge,  such  requests  are 
properly  refused.    (Post,  p.  737.) 
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FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. 
J.  P.  Young,  Judge.    • 

Wright,  Pbtebs,  &  Wright,  for  Street  Railway  Co. 
Johnston  &  Hibsh,  for  Haynes. 


Mr.  Justicb  Neil  delivered  the  opinion  of  the  Court. 

This  action  was  brought  in  the  circuit  court  of  Shelby 
county  to  recover  damages  for  an  injury  inflicted  upon 
the  defendant  in  error  by  a  collision  between  one  of  the 
plaintiff  in  error's  cars  and  a  wagon  on  which  the  de- 
fendant in  error  was  at  the  time  riding.  The  jury  ren- 
dered a  verdict  for  f  1,100  damages,  judgment  was  ren- 
dered thereon,  and  the  railway  company  thereupon  ap- 
pealed and  assigned  errors. 

1.  The  first  error  assigned  is  based  upon  the  follow- 
ing instructions,  which  his  honor  gave  to  the  jury  as  a 
part  of  his  charge : 

^^The  court  now  instructs  you  that  negligence  may 
generally  be  defined  as  the  neglect  of  the  use  of  ordinary 
care  or  skill  towards  a  person  to  whom  the  defendant 
owes  the  duty  of  observing  ordinary  care  and  skill,  by 
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iv^hich  neglect  the  plaintiff  (without  negligence  on  his 
part  proximately  contributing  to  produce  the  accident) 
lias  suffered  injury  to  his  person.'' 

Objection  is  made  to  the  matter  appearing  in  paren- 
theses. This  inatter  was  improperly  inserted,  but  we 
do  not  think  the  error  is  grave  enough  to  warrant  a  re- 
yersal;  certainly  not  upon  plaintiff  in  error's  applica- 
tion. If  any  injury  was  done,  it  was  to  the  defendant 
in  error,  since  the  jury  were  told,  in  substance,  that,  as 
a  condition  of  finding  n^ligence  against  the  plaintiff 
in  error,  they  must  also  find  that  the  defendant  in  error 
was  without  negligence  on  his  part  proximately  contrib- 
uting to  produce  the  accident  Burke  v.  Citizen^  8t. 
Ry.  Co.,  102  Tenn.,  409,  52  S.  W.,  170. 

This  assignment  of  error  must  be  overruled. 

2.  The  second  assignment  of  error  is  based  upon  the 
following  instructions : 

"Though  the  act  of  a  person  in  crossing  or  driving 
alongside  the  track  in  front  of  a  street  railway  car 
which  is  moving  towards  him,  near  enough  to  be  struck, 
may  be  negligence,  yet,  if  the  motorman  in  charge  of 
the  car  observes  the  negligence,  or  could  have  observed 
the  negligence,  by  the  use  of  ordinary  care,  when  the 
perU  of  a  collision  became  imminent,  and  might  have 
avoided  its  effect,  by  due  care,  in  time  to  prevent  an  ac- 
<:ident,  and  failed  to  do  so,  the  company  would  in  that 
•event  be  liabla" 

There  was  no  error  in  this  instruction,  and  the  as- 
aignment  is  overruled. 
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3.  The  third  asAigmiieiit  raises  an  objection  to  the 
following  instruction : 

^^The  court  further  instructs  you  that  there  is  aa 
ordinance  of  the  city  of  Memphis^  a  violation  of  which 
is  a  misdemeanor,  which  provides  as  follows: 

^^Artide  39,  section  6 :  ^Conduct(»*s  and  drivers  of 
each  car  shall  keep  a  rigid  lookout  for  all  teams,  car- 
riages, and  persons^  on  foot  and  especially  children^ 
either  on  the  track,  or  moving  towards  it,  and  on  the 
first  appearance  of  danger  to  such  team  or  person,  or 
other  obstructions,  the  car  shall  be  stopped  in  the  short- 
est time  and  space  possible.' 

^^Also  another  section,  namely : 

^^ Article  39,  section  25 :  ^At  no  point  within  the  city 
limits  shall  they  [meaning  the  street  cars]  run  at  a 
greater  speed  than  fifteen  miles  per  hour.' 

^^The  court  instructs  you  that  a  failure  to  comply 
with  the  city  ordinances  above  quoted,  within  the  city 
limits,  is  negligence  per  «e,  and  will  render  the  railway 
company  liable,  if  its  negligence  was  the  proximate 
cause  of  the  accident  and  injury." 

The  facts  applicable  to  this  instruction  are  as  fol- 
lows: 

There  was  testimony  tending  to  show  that  the  de- 
fendant in  error  and  two  other  men  were  all  sitting  on 
the  front  seat  of  a  covered  wagon,  which  was  proceed- 
ing along  McLemore  avenue,  in  the  city  of  Memphis^ 
near  the  southwest  comer  of  Magnolia  Park,  very  near 
to  the  track  of  the  railway  company — ^near  enough  to 
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be  stmck  by  a  moying  car ;  that  while  in  such  situation 
a  car  ran  up  behind  the  wagon,  struck  it,  and  threw 
defendant  in  error  to  the  ground,  seyerely  injuring  him ; 
that  the  wagon  could  have  been  seen  for  a  long  distance 
ahead — ^about  300  yards — ^and  the  motorman  could  have 
stopped  the  car  if  he  had  begun  to  do  so  in  time,  bA 
that  he  was  propelling  it  or  allowing  it  to  run  down 
grade  at  a  speed  of  twenty  miles  per  hour,  and  did  not 
b^n  to  check  its  speed  until  it  was  too  late  to  avoid  a 
collision;  that  he  attempted  to  stop  the  car,  when  it 
was  within  a  few  feet  of  the  wagon,  by  reversing  the 
current,  but  it  was  then  too  late  to  prevent  the  accident. 

The  first  point  made  against  the  instruction  con- 
tained in  the  forgoing  assignment  is  that  the  violation 
of  a  cit^  ordinance  is  not  negligence  per  se,  as  charged 
by  the  court. 

In  the  case  of  Qneen  v.  Dayton  Coal  &  Iron  Co.,  95 
Tenn.,  458,  32  S.  W.,  460,  30  K  R.  A.,  82,  49  Am.  St. 
Rep.,  935,  it  was  held  that  the  employment  of  an  infant 
in  a  mine  in  violation  of  the  statute  forbidding  such 
employment,  and  declaring  it  a  misdemeanor,  consti- 
tuted per  86  such  negligence  as  rendered  the  employer 
liable  for  all  injuries  sustained  by  the  infant  in  the 
course  of  the  employment 

In  Riden  v.  QHmm  Bros.,  97  Tenn.,  220,  36  S.  W., 
1097,  35  L.  R.  A.,  587,  it  was  held  that  the  sale  of  in- 
toxicating liquors  to  an  habitual  drunkard,  after  notice 
from  the  latter's  wife  forbidding  it,  in  violation  of  Acts 
1889,  chapter  68,  making  such  sale  a  misdemeanor,  was 
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per  se  Buch  negligence  as  rendered  the  seller  liable  to 
the  wife  for  the  death  of  the  husband,  or  other  injury 
resulting  to  her  from  such  sale. 

In  Schmalzried  v.  White,  97  Tenn.,  36,  86  S.  W.,  393, 

32  L.  B.  A.,  782,  the  court  had  under  consideration  the 

« 

question  whether  the  violation  of  a  city  ordinanc;.- 
would  impose  the  same  liability  as  the  violation  of  a 
statute.  The  ordinance  under  examination  there  con- 
cerned the  erection  of  fire  escapes  on  buildings. 
In  that  case  the  court  used  the  following  language : 
^'It  is  insisted  that  the  ordinance  of  1890  imposed  no 
duty  upon  the  owners  of  this  building,  for  a  breach  of 
which  a  civil  action  can  be  maintained  by  one  sustaining 
an  injury  for  such  breach,  and  that  therefore  the  trial 
judge  was  in  error  in  letting  this  go  to  the  jury.  It  is 
conceded  that  for  a  violation  of  a  general  statute  a  civil 
action  will  lie  at  the  instance  of  a  party  injured  th^eby. 
Queen  v.  Dwyton,  etc.,  Co.y  95  Tenn.,  458  [32  S.  W.,  460, 
30  L.  R.  A.,  82,  49  Am.  St.  Rep.,  935].  But  it  is  in- 
sisted that  this  is  not  true  with  regard  to  a  violation  of 
a  municipal  ordinance.  An  examination  of  the  author- 
ities will  show  much  diversity  of  judicial  opinion  on 
this  question.  The  cases  of  Bott  v.  Pratt,  33  Minn., 
323  [23  N.  W.,  237],  53  Am.  Rep.,  47,  Osborne  v.  Mo 
Masters,  40  Mnn.,  103  [41  N.  W.,  543],  12  Am.  St 
Rep.,  698,  Hcuyes  v.  Mich.  Central  R.  R.,  Ill  U.  S.,  228 
[4  Sup.  Ct,  369,  28  L.  Ed.,  410],  and  Salisbury  v.  Her- 
vhenroder,  106  Mass.,  458,  8  Am.  Bep.,  354,  hold  that 
for  the  violation  of  a  municipal  ordinance  an  action  can 
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be  maintained  by  a  private  individual  injured  thereby. 
The  cases  of  Philadelphia  R.  B.  v.  Ervin,  89  Pa.,  71, 
33  Am.  Rep.,  726,  Flynn  v.  Ca/nton  Co.,  40  Md.,  312,  17 
Am.  Rep.,  603,  Heeney  v.  Sprague,  11  R.  I.,  456,  23  Am. 
Rep.,  502,  and  Vandyke  v.  City  of  Cincinnati,  1  Disn. 
(Ohio),  532,  take  the  contrary  view." 

The  court,  however,  did  not  decide  the  question,  but 
pretermitted  the  decision,  on  the  ground  that  the  case 
did  not  call  for  it,  because  of  the  existence  of  certain 
special  facts  which  were  determinative. 

In  Weeks  Y.  McNulty,  101  Tenn.,  495,  48  S.  W.,  809, 
43  L.  R.  A.,  185,  70  Am.  St.  Rep.,  693,  the  court  again 
referred  to  the  question,  citing  and  discussing  author- 
ities upon  both  sides  of  it,  and  intimating  an  opinion  in 
favor  of  the  liability,  but  did  not  find  it  necessary  to 
render  an  authoritative  decision  upon  the  point. 

At  the  April  term,  1903,  of  this  court,  at  this  place, 
in  the  case  of  Memphis  St.  Railway  Company  v.  John 
Williford  (no  opinion  filed),  error  was  assigned  upon 
the  charge  of  the  circuit  judge,  substantially  the  same 
as  that  now  complained  of.  Indeed,  the  same  city  or- 
dinances  which  are  copied  into  the  third  assignment, 
supra,  were  involved  in  that  case,  and  were  the  subjects 
of  the  charge  of  the  circuit  judge  there. 

The  court  held,  in  an  oral  opinion  delivered  by  Mr. 
Justice  Shields,  that  the  same  rule  laid  down  in  Qtieen 
V.  Dayton  Coal  d  Iron  Company ^  supra,  in  respect  of 
statutes,  also  applied  to  city  ordinances. 

112  Tenn^ie 
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We  have  again  examined  the  question,  but  deem  it 
unnecessary  to  go  into  an  extended  discussion  of  it  To 
what  has  already  been  said  in  our  cases  we  shall  only 
add  that  we  are  unable  to  find  any  convincing  force  in 
the  suggestion,  occurring  in  many  of  the  cases,  that  a 
distinction  should  be  made  between  statutes  and  ordi- 
nances, in  respect  of  the  question  referred  to,  on  the 
ground  that  the  former  can  create  a  cause  of  action 
between  private  individuals,  or  a  civil  cause  of  action 
in  aqy  sense,  and  the  latter  cannot.  If  an  ordinance  be 
passed  for  the  protection  of  the  individuals  composing 
the  public,  as  distinguished  from  the  municipality  it- 
self, and  be  within  the  legislative  power  of  the  corpora- 
tion, and  any  member  of  the  public  suffer  an  injury 
peculiar  to  himself  by  reason  of  the  violation  of  such 
ordinance  by  some  other  person,  it  is  difficult  to  see 
why,  on  any  sound  theory,  he  may  not  have  an  action 
therefor  against  the  offender.  Such  ordinances  are 
devised  for  the  purpose  of  creating  rules  of  conduct  for 
the  guidance  of  the  people,  just  as  statutes  are,  and 
they  may  be  said  to  emanate  ultimately  from  the  legis- 
lature, since  municipalities,  in  this  State,  at  least,  can' 
exercise  no  powers  which  are  not  expressly  or  by  impli- 
cation conferred  upon  them  by  that  body. 

The  next  point  made  under  this  assignment  applies 
only  to  the  first  ordinance  quoted. 

It  is  insisted  that  this  ordinance  is  unreasonable; 
that  it  requires  that  the  employees  of  the  company  shall 
use  perfect  judgment,  perfect  skill,  and  that  the  cars 
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of  the  company  shall  be  perfect  in  equipment.  Fur- 
thermore, it  is  said  that  to  require  the  company  to  stop 
its  cars  upon  the  first  appearance  of  danger  is  unrea- 
sonable,  because  the  necessities  of  rapid  transit  require 
that  the  danger  must  be  imminent  before  a  stop  is 
made.  Again,  it  is  said  that  the  ordinance  lays  down 
a  rule  contrary  to  that  established  by  this  court  in  Citi- 
zens^ Street  Railivay  Company  v.  Shepherd,  107  Tenn., 
444,  64  S.  W*,  710. 

It  is  true  that  the  ordinance  does  use  the  expression 
"on  the  first  appearance  of  danger  to  such  teams  or 
persons  .  .  .  the  car  shall  be  stopped,"  etc.,  but 
this  language  must  be  given  a  reasonable  construction. 
Taking  into  consideration  the  purpose  intended  to  be 
served  by  the  ordinance,  we  are  of  the  opinion  that  it 
means,  when  the  danger  of  a  collision  becomes  immi- 
nent^ the  car  shall  be  stopi)ed.  The  danger  to  be  ap- 
prehended is  always  that  of  a  collision.  It  is  always 
potential  when  street  cars  and  other  vehicles,  horsemen, 
and  pedestrians  are  using  the  same  thoroughfare.  It 
does  not  become  actual  until  it  is  perceived  to  be  im- 
minent. It  may  be  then  said  to  first  appear  as  a  real 
danger. 

This  construction  seems  to  us  a  reasonable  and  just 
one^  and,  being  such,  meets  the  first  part  of  plaintiff  in 
error's  objection. 

We  think  there  is  less  force  in  the  second  phase  of 
the  objection.  When  the  danger  of  a  collision  is  immi- 
nent^ it  is  certainly  not  unreasonable  to  require  the 
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railway  company  to  stop  its  cars  in  the  shortest  time 
and  space  possible.  This^  of  course^  implies  that  the 
machinery  and  appliances  shall  be  in  pn^er  condition, 
and  also  that  the  servants  of  the  company  shall  do  all 
that  men  of  reasonable  care,  prudence,  and  alertness^  in 
the  same  situation  and  with  the  same  appliances,  could 
do  to  stop  the  car  and  prevent  the  collision.  8t  Ry. 
Co.  y.  Dwn,  102  Tenn.,  320-325,  52  S.  W.,  177. 

Nor  is  this  rule  in  conflict  with  that  laid  down  in 
Citizens^  St.  Railway  v.  Shepherd,  supra. 

In  that  case  the  court  held  that^  when  the  danger  of 

a  collision  became  imminent  ^^then  it  became  the  duty 
of  the  motorman  to  use  ordinary  care  to  stop  his  car 

and  prevent  an  accident^'  But  ordinary  care  under 
such  circumstances — ^that  is,  when  the  danger  of  a  col- 
lision is  imminent — ^is  that  degree  of  care  which  is 
described  in  the  next,  but  one,  preceding  paragraph. 

The  third  assignment  is  therefore  overruled. 

4.  The  fourth  assignment  is  based  upon  the  follow- 
ing instruction  contained  in  the  judge's  charge: 

"So,  therefore,  if  you  And  from  a  preponderance  of 
the  evidence  that  on  July  12, 1902,  plaintiff  was  driving 
a  covered  wagon  along  McLemore  avenue,  in  this  city, 
and  was  driving  said  wagon  beside  and  so  near  the 
track  of  defendant  company  that  a  car  could  not  pass 
that  wagon  without  a  collision ;  and  if  you  find  that  the 
servants  of  defendant  company  propelled  an  electric 
car  along  the  track  on  said  street  from  the  rear  of  and 
against   the   wagon    of  plaintiff,  overturning  it    and 
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throwing  plaintiff  out  and  injuring  him;  and  if  yon 
further  find  that  defendant's  servants  saw,  or  by  the 
exercise  of  ordinary  and  reasonable  diligence  could  have 
seen,  said  wagon  turning  into  the  track,  or  moving  in 
such  position  that  it  could  not  be  passed  without  a  col- 
lision, and  failed,  when  he  had  reason  to  apprehend 
danger,  to  regulate  the  speed  of  his  car  so  that  it  might 
be  quickly  stopped,  should  occasion  require  it^  or  that 
he  failed,  when  the  danger  became  imminent,  to  apply 
the  brakes  and  sound  the  gong  or  bell,  or  give  other 
signal,  and  use  every  means  in  his  power  to  stop  the  car 
and  prevent  an  accident ;  and  if  you  find  that  such  n^- 
ligence  and  want  of  care  of  defendant's  servants^  if 
shown,  was  the  proximate  cause  of  (that  id  to  say,  the 
cause  which  led  to  or  directly  contributed  to  produce) 
the  accident  and  injury — ^then  there  can  be  a  recovery, 
and  your  verdict  should  be  for  the  plaintiff." 

The  testimony  necessary  to  be  considered  in  dispos- 
ing of  this  assignment  is  as  follows : 

There  is  evidence  tending  to  show  that,  when  the 
motorman  first  saw  the  wagon  in  which  the  defendant 
in  error  was  riding,  it  was  proceeding  eastward,  along 
the  street,  between  street  crossings,  at  a  distance  of 
four  or  five  feet  from  the  track,  leaving  sufficient  room 
for  the  car  to  pass ;  that  the  car  was  also  going  east,  fol- 
lowing the  wagon;  that  when  the  car  reached  a  point 
about  thirty  yards  distant  ftom  the  wagon,  at  which 
point  the  motorman  supposed  the  occupants  of  the 
wagon  could  hear  the  gong,  he  sounded  it  repeatedly; 
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that,  when  the  car  had  reairhed  a  point  from  ten  to  fif- 
teen feet  distant  from  the  wagon,  the  horse  drawing  the 
wagon  suddenly  turned  in  towards  the  track,  bringing 
the  wa^on  within  striking  distance  of  the  car  moving 
thereon;  that  the  motorman  continued  to  sound  the 
gong  until  he  got  to  the  wagon  and  saw  that  he  had  to 
reverse;  that  he  then  reversed  the  car,  but  not  soon 
enough  to  prevent  the  collision ;  that  reversing  is  the 
speediest  method  of  stopping  the  car. 

There  was  also  evidence  tending  to  show  that,  for  a 
space  of  fifty  yards  immediately  preceding  the  point 
where  the  wagon  was  struck,  it  was  moving  along  close 
enough  to  the  track  to  be  struck  by  a  car  moving 
thereon,  and  that  it  was  in  plain  view  of  any  one  upon 
the  front,  of  the  approaching  car,  for  a  distance*  of  300 
yards,  from  the  point  of  collision. 

There  was  no  evidence  tending  to  show  that  the  mo- 
torman applied  the  brakes,  but  only  that  he  sounded  the 
gong,  and  then,  as  above  stated,  reversed  the  current. 

The  error  complained  of  is  to  be  found  in  the  follow- 
ing language  appearing  in  the  first  excerpt  above 
quoted :  ^^or  that  he  failed,  when  danger  became  immi- 
nent, to  apply  the  brakes  and  sound  the  gong  or  bell, 
or  give  other  signal,  and  use  every  means  in  his  power 
to  stop  the  car  and  prevent  an  accident." 

It  is  said  that  the  rule  thus  laid  down  would  impose 
upon  the  motorman  the  performance  of  duties  which 
were  practically  impossible  of  accomplishment;  that  by 
this  rule  he  is  required  to  sound  his  gong,  give  other 
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signal,  to  apply  his  brake,  and  to  use  every  means  in 
his  power  to  stop  his  car ;  and  that  this  would  make  the 
motorman  capable  of  reversing  with  one  hand,  of  wind- 
ing the  brake  with  the  other,  and  at  the  same  time 
stamping  his  gong  to  warn  the  person  who  had  thrust 
himself  or  fallen  into  danger.  We  have  no  statute  de- 
claring that  the  special  acts  referred  to  by  the  circuit 
judge,  or  any  other  special  act,  should  be  performed  by 
the  servants  of  the  company.  The  question,  then,  is 
one  at  large,  to  be  determined  upon  general  considera- 
tions drawn  from  the  nature  of  the  particular  business, 
and*  the  habits  and  customs  of  the  people  whom  it 
serves.  Street  cars  are  designed  to  ply  their  business 
upon  public  streets — ^many  of  the  streets  densely 
crowded.  People  in  vehicles  and  on  foot  must  be  con- 
stantly encountered,  going  in  both  directions,  with  the 
course  of  the  car  and  in  the  opposite  course,  and  most 
generally  in  the  hurry  of  business.  In  other  words, 
the  car  may  at  any  time  have  to  pursue  its  way  through 
the  throng  of  a  city's  business.  Under  such  circum- 
stances, and  even  when  the  streets  are  not  crowded,  a 
mishap  may  at  any  moment  occur,  and  may  come  in  a 
manner  which  no  man  can  accurately  forecast  in  all  its 
detaila  The  person  propelling  the  car  should  be  left 
free  to  choose  the  best  means  of  preventing  the  accident 
at  the  time,  as  the  situation  is  then  presented  to  him. 
The  means  at  hand  for  preventing  the  collision  SLte  the 
sounding  of  the  gong  for  the  purpose  of  warning  the 
person  about  to  be  collided  with,  in  order  that  he  may 
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save  himself,  the  patting  on  of  brakes,  and  the  applica- 
tion of  the  reverse  lever.  In  some  situations  the  sound- 
ing  of  the  gong  may  be  the  means  which  the  occ^on 

.  requires  as  the  best  means  for  the  prevention  of  the  ac- 
cident; in  others^  it  may  be  best  to  apply  the  brake;  in 
others,  the  reverse  lever.  Sometimes  it  may  be  reason- 
ably within  the  power  of  the  motorman  to  put  in  use 
two  of  these  means,  and  sometimes,  perhaps^  all  of 

*  them ;  sometimes  only  one  of  them ;  and  under  s<Mne 
circumstances,  we  may  well  assume^  it  would  be  best 
that  he  should  attempt  only  one  of  the  means  provided, 
as  being  the  most  efficient,  time  lacking  to  use  the 
others^  or  even  to  attempt  their  use.  Subsequently, 
when  his  conduct  is  displayed  in  the  evidence  for  ex- 
amination before  a  court  and  jury,  it  is  not  for  the 
judge  to  say  that,  under  the  circumstances  surrounding 
and  attending  the  accident  detailed,  he  should  have 
done  this  or  that  particular  thing ;  but,  on  the  contrary, 
when  all  of  the  circumstances  are  shown,  and  it  is  made 
to  appear  what  he  did  at  the  time  for  the  prevention 
of  the  accident,  it  is  for  the  jury  to  say  whether  he  did 
all  that  he  could  do  (that  is,  all  that  a  man  of  ordinary 
intelligence  and  prudence  and  of  reasonable  altiisiess 
could  have  done  under  the  special  circumstances 
proven)  to  stop  the  car  and  prevent  the  accident  An 
instruction  that  the  motorman  should  do  some  special 
thing  is  an  invasion  of  the  province  of  the  jury  by  the 
circuit  judge.  In  the  present  case  the  invasion  of  the 
province  of  the  jury  is  the  more  marked,  because^  while 
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the  evidence  tended  to  show  that  the  motorman  did  re* 
verse  his  car,  there  was  no  evidence  tending  to  show 
that  he  put  on  the  brake.  The  circnit  jndge,  in  effect^ 
told  the  jury  that  he  should  have  applied  the  brake 

It  is  insisted  that  the  error  was  corrected,  or  at  least 
rendered  innocuous^  by  instructions  contained  in  other 
parts  of  the  charge^  referred  to  in  the  brief  of  counsel 
for  defendant  in  error.  We  have  carefully  examined 
these  excerpts,  and  do  not  think  they  cured  the  error. 
We  deem  it  unnecessary  to  encumber  this  opinion  with 
a  discussion  of  that  matter. 

In  what  has  been  said  in  disposing  of  the  forgoing 
assignment  of  error,  we  are  not  to  be  understood  as 
denying  to  the  circuit  judge  the  right  to  call  the  jury's 
attention  to  the  various  means  at  hand  for  preventing 
accidents  shown  by  the  testimony  in  any  given  case,  and 
the  duty  of  the  company's  servants  to  so  employ  them 
as  to  prevent  accidents,  if  within  their  power  to  do  so. 
The  error  in  the  present  case  is  in  specifying  that  in  a 
given  exigency— that  is,  the  danger  of  collision — any 
si>ecial  one  of  the  means  at  hand  should  be  employed. 
The  jury  should  be  left  to  determine  from  the  whole 
evidence  whether  the  company's  servants  used  the 
means  that  should  have  been  employed  in  the  particular 
exigency  under  examination,  and,  in  view  of  all  the  cir- 
cumstances, acting  as  men  of  ordinary  skill,  intelli- 
gence, prudence,  and  alertness  would  act  under  similar 
circumstancesL 
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5.  It  is  next  insiBted  that  the  circuit  judge  erred  in 
giving  the  following  instruction  to  the  jury : 

"And  if,  therefore,  you  find  from  the  evidence  that 
plaintiff  was  driving  eastwardly  beside  the  track  at  the 
time  of  the  accident,  and  so  near  the  rails  as  to  prevent 
the  car  from  passing  the  rear  without  collision,  and 
that  while  so  driving  he  failed  to  look  back  from  time 
to  time  along  the  track,  or  to  listen  for  signals  from  an 
approaching  car,  or  if  you  find  that,  thus  driving  along 
the  track,  he  failed  to  turn  out  and  leave  the  track  un- 
obstructed on  the  approach  of  the  car  from  the  rear,  or 
if  you  find  that  plaintiff  drove  upon  the  track  in  front 
of  an  approaching  car  without  looking  or  listening  for 
same,  or  so  short  a  time  before  the  wagon  was  struck 
as  to  prevent  any  possibility  of  stopping  the  car  in  time 
to  prevent  an  accident,  then  it  is  your  duty  to  determine 
whether,  in  doing  or  omitting  to  do  any  one  of  these 
acts,  plaintiff  was  guilty  of  contributory  negligence." 

But  this  instruction  should  be  read  in  connection 
with  the  following,  which  immediately  succeeds  the 
forgoing  in  the  charge: 

'^And  in  doing  this  you  may  consider  all  the  facts 
and  circumstances  proven  at  the  trial,  as  surrounding 
the  accident,  including,  so  far  as  proven,  the  topography 
of  the  locality  at  the  place  of  the  accident ;  the  character 
of  the  vehicle  in  which  plaintiff  was  riding ;  the  position 
of  the  vehicle  at  the  time  of  the  accident;  the  speed  of 
the  approaching  car ;  the  distance  at  which  it  could  have 
been  seen  or  heard  by  the  driver  of  the  wagon  if  he  had 
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IcK^ed  and  listened — ^in  fine,  to  every  minute  detail  of 
the  accident ;  and  if  you  find,  after  considering  all  the 
facts  and  circumstances  proven  to  you,  that  plaintiff 
was  guilty  of  contributory  n^ligence  in  any  of  these  re- 
spects, and  that  such  contributory  n^ligence  was  the 
proximate  cause  of  (that  is  to  say,  the  cause  which  led 
to  or  directly  contributed  to  produce)  the  accident  and 
injury,  then  there  can  be  no  recovery,  and  your  verdict 
should  be  for  the  defendant" 

IThe  foregoing  instructions  should  also  be  considered 
in  connection  with  the  following,  likewise  appearing  in 
the  charge,  viz. : 

"It  is  the  duty  of  a  driver  of  a  private  vehicle,  while 
on  the  track,  or  so  near  to  it  as  to  prevent  a  car  passing 
without  a  collision,  not  only  to  turn  off  when  called 
upon  by  the  servant  of  the  railroad  company,  but  to  lis- 
ten to  whatever  signal  there  may  be  of  an  approaching 
car;  and  he  should  also  look  behind  him  from  time  to 
time,  so  that  he  may,  if  the  car  be  so  near,  turn  off  and 
allow  it  to  pass  without  hindrance  or  any  slacking  of 
ordinary  speed,  and,  if  he  fail  to  observe  this  precau- 
tion, he  does  so  at  his  own  risk." 

It  is  insisted  that  the  error  in  the  first  paragraph 
quoted  above  consists  in  allowing  the  jury  to  decide 
whether  or  not  the  facts  set  forth  constituted  contribu- 
tory n^ligence. 

It  was  urgently  complained  of  by  counsel  for  plain- 
tiff in  error  during  the  discussion  at  the  bar,  and  the 
same  statement  and  complaint  appear  in  the  brief,  that 
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the  circuit  jndge  constrned  one  of  the  opinions  of  this 
court  as  holding  that  the  question  of  contributory  neg* 
ligence  is  always  one  for  the  jury,  -and  never  for  the 
court ;  referring  to  Knoa^vUle  V.  Cox,  103  Tenn.,  368,  Si 
S.  W.,  734. 

In  that  case  the  court  used  the  following  language  r 
"The  question  of  contributory  n^ligence^  whenever  the 
facts  of  the  case  raise  it,  cannot  be  settled  by  the  court, 
but  goes  to  the  jury,  whose  exclusive  province  it  is  to> 
consider  and  determine  if  A  moment's  consideration' 
will  discover  that  the  proposition,  in  the  sense  in  which 
the  court  intended  it  to  be  understood,  was  and  is  in- 
disputably sound.  To  establish  the  defense  of  contrib- 
utory negligence  against  the  plaintiff  in  an  action  for 
personal  injuries  brought  by  him,  it  must  always  ap- 
pear (1)  that  the  defendant  was  guilty  of  some  negli- 
gence (Payne  v.  Nashville,  etc.,  B.  Co.,  106  Tenn.,  167,, 
61  S.  W.,  86)  in  bringing  about  the  injury;  (2)  facts 
from  which  negligence  upon  the  part  of  the  plaintiff  can 
be  inferred;  (3)  that  such  negligence  of  the  plaintiff 
contributed  to  the  injury.  The  third  point,  under  our 
system  of  the  division  of  duties  between  the  court  and 
jury,  must  always  be  one  of  fact  for  the  jury.  This  was 
the  meaning  of  the  court  in  enunciating  the  rule  re- 
ferred to.  But  the  court  did  not  mean  to  say  that  the 
circuit  judge  could  not,  in  a  proper  case,  instruct  the 
jury  that  such  and  such  conduct  on  the  part  of  either 
the  plaintiff  or  defendant  would  amount  to  n^ligence 
per  8e  or  negligence  in  law.      In  KnoxvUle  Iron  Com- 
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pany  v.  Smith,  86  Tenn,,  45,  48,  49,  5  S.  W.,  438,  it  was 
held,  on  the  facts  of  the  case,  that  snch  an  instruction 
should  have  been  given  by  the  circuit  judga  See  Oliver 
T.  Nashville,  106  Tenn.,  273,  278-280,  61  8.  W.,  89 ;  also 
JPostai  Tel.  Co.  v.  Zopfi,  93  Tenn.,  369,  372,  373,  24  S. 
W.,  633 ;  Nashville  St.  Ry.  Co.  V.  Normwn,  108  Tenn., 
324,  67  S.  W.,  479 ;  also  as  cited  and  approved  in  Mem- 
phis St.  Ry.  Co.  v.  Riddick,  2  Gates,  227,  75  S.  W.,  924; 
Stewart  v.  Nashville,  96  Tenn.,  50,  56,  57,  33  S.  W., 
•613.  It  is  to  be  observed  that  in  the  instruction  sanc- 
tioned in  Knoxville  Iron  Co.  v.  Smith  the  question  was 
left  to  the  jury  whether  the  facts  therein  held  to  consti- 
tute n^ligence  contributed  to  the  injury.  This  is  appa- 
rent from  the  words  ^^and  his  failure  to  do  so  was  neg- 
ligence which  would  prevent  his  right  to  recover  from 
the  defendant  for  any  injury  resulting  to  him  there- 
from." 

As  above  said,  the  question  of  contributory  negli- 
•gence,  in  the  aspect  above  indicated,  is  always  a  matter 
for  the  jury.  Subsequently,  however,  on  appeal,  in 
•considering  the  verdict  of  the  jury  under  an  assignment 
that  there  is  no  evidence  to  sustain  the  verdict,  or  upon 
reviewing  the  action  of  the  court  below  upon  a  demur- 
rer to  the  evidence,  this  court  will  determine  whether 
the  facts  proven  clearly  show  contributory  negligence 
upon  the  part  of  the  plaintiff  below  that  acted  as  a  prox- 
imate cause  to  produce  the  injury,  and,  upon  ascertain- 
ing the  existence  of  such  proximate  contributory  n^li- 
£ence!,  will  reverse  the  judgment     Chatta/nooga  Light 
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d  Power  Co.  v.  Hodges,  109  Tenn.,  331,  70  S.  W.,  616,  60 
L.  R.  A.,  459;  Heald  v.  Wallace,  109  Tenn.,  346,  71  S. 
W.,  80. 

Whether  the  facts  proven  in  any  given  case  amount 
to  negligence,  in  law,  must  be  determined  as  the  cases 
arise.  We  need  not  go  further  into  this  matter.  It  is 
sufficient  to  say,  for  the  present  case,  that  we  do  not 
think  the  plaintiff  in  error  has  anything  to  complain  of 
in  the  instructions  which  were  given,  as  above  set  out, 
when  they  are  all  taken  together.  There  was  evidence 
tending  to  show  that  the  street  where  the  defendant  in 
error  was  driving  was  of  such  a  character  that  it  ^  as 
best  to  drive  close  to  the  track,  near  enough  to  be  within 
the  sweep  of  a  passing  car,  and  that  the  wagon  did  not 
run  suddenly  toward  the  track,  or  at  all,  but  went 
straight  forward,  and  that  it  could  have  been  seen  by 
the  motonnan  from  a  distance  of  300  yards.  With- 
these  circumstances  in  the  record,  we  cannot  say  that 
the  defendant  in  error  could  have  anticipated  that  a  car 
in  broad  daylight  would  run  him  down  from  the  rear, 
and  that  there  was,  as  matter  of  law,  such  failure  of 
duty  on  the  part  of  plaintiff  in  error  as  would  justify 
the  circuit  judge  in  giving  a  peremptory  instruction 
against  him  in  respect  of  negligence.  We  think  the  mat- 
ter was  properly  left  to  the  jury.  WiUon  v.  Citizen^  St. 
Ry.  Co.,  105  Tenn.,  74,  58  S.  W.,  334 ;  Memphis  St.  Ry. 
Co.  V.  Riddick,  2  Gates,  227,  75  S.  W.,  924 ;  Electric  By. 
Co.  V.  Lawson,  101  Tenn.,  406,  47  S.  W.,  489. 

6.  Error  is  assigned  upon  the  following  instruction 
of  the  court : 
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"You  are  likewise  instructed  that  if  you  find  that 
both  plaintiff  and  defendant  were  guilty  of  negligence, 
but  that  defendant's  negligence  was  the  proximate  or 
contributing  cause  of  the  accident,  and  you  find  for  the 
plaintiff,  you  may,  in  that  event,  consider  plaintiff's 
negligence  in  mitigation  of  damages.'' 

The  criticism  upon  this  portion  of  the  charge  is  that 
it  leaves  it  entirely  optional  with  the  jury  to  consider 
or  to  overloc*  the  plaintiff's  negligence ;  in  other  words, 
that  the  jury  are  allowed  to  take  into  the  reckoning  the 
n^ligence  of  the  plaintiff,  in  mitigating  the  damages, 
if  they  feel  inclined  to  do  so,  but  that  they  are  not  told 
positively  that  any  negligence  of  the  plaintiff  below, 
either  proximately  or  remote,  should  go  in  reduction  of 
damages  which  would  otherwise  be  recovered  by  him. 

The  well-settled  rule  of  law  in  this  State  is  that,  where 
the  plaintiff's  negligence  is  the  direct  and  proximate 
cause  of  the  accident,  it  will  bar  a  recovery,  but,  if  it  be 
remote,  it  must  mitigate  or  lessen  the  damages ;  it  being 
held  that  where  the  plaintiff  is  negligent  he  should  not 
recover  in  the  same  degree  as  if  he  were  free  from  fault. 

The  circuit  judge  should  charge  the  jury  that  it  is 
their  duty  to  reduce  the  plaintiff's  damages  in  case  they 
find  that  he  has  been  guilty  of  contributory  negligence. 
In  the  case  of  B.  R.  v.  Nowlin  (no  opinion  filed)  the 
instruction  contained  in  the  charge  which  was  held  to 
be  error  was  as  follows : 

The  n^ligence  of  the  person  in  all  cases  can  be  looked 
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to  in  mitigation  of  the  damages  or  the  amount  of  recov- 
ery/' 

For  this  error  the  judgment  was  reversed.  The  court 
said  upon  this  subject:  "If  the  law  be  as  we  do  de- 
clare— ^that  contributory  n^ligence  upon  the  part  of 
the  plaintiff  entitled  the  defendant,  as  a  matter  of 
right;  to  have  such  considered  by  the  jury  in  reduction 
of  damages— then  it  was  the  duty  of  the  circuit  judge  to 
say  to  the  jury,  after  first  explaining  what  conduct  upon 
the  part  of  the  plaintiff  constituted  contributory  n^li- 
gence,  that,  if  they  found  that  the  plaintiff  was  gailty 
of  such  n^ligence  at  the  time  of  the  accident,  then  it 
was  their  duty  to  look  to  it  in  assessing  the  damages,  ac- 
cording as  they  find  his  n^ligence  to  be  slight  or 
gross." 

This  assignment  of  error  must  therefore  be  sustained 
the  court  having,  in  substance,  instructed  the  jury,  as 
appears  from  the  above  excerpt,  that  it  was  in  their  dis- 
cretion whether  they  would  reduce  the  damages  for  the 
contributory  negligence  of  the  plaintiff  below,  instead 
of  instructing  them  according  to  the  rule  laid  down  in 
R.  R.  V.  Nowlin,  supnu 

7.  Error  is  assigned  upon  the  refusal  of .  the  circuit 
judge  to  give  in  charge  to  the  jury  the  following  instruc- 
tions requested  by  the  plaintiff  in  error : 

"If  you  believe  from  the  evidence  that  plaintiff  was 
guilty  of  negligence,  and  that  this  negligence  combined 
with  the  negligence  of  defendant  to  produce  the  acci- 
dent, so  that  both  acts  together  constituted  the  proxi- 
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mate  cause  of  the  injury,  then  the  n^ligence  of  the 
plaintiff  however  slight,  would  bar  a  recovery,  and  you 
should  find  for  the  defendant" 

This  instruction  stated  a  correct  rule  of  law,  and 
should  have  been  given  to  the  jury.  Memphis  St.  Ry. 
Co.  V.  Wilson,  108  Tenn.,  618,  69  S.  W.,  265 ;  NashvUle 
St.  Ry.  Co.  V.  Norman,  108  Tenn.,  331,  67  S.  W.,  479 ; 
Saunders  y.  R.  R.,  99  Tenn.,  135,  41  S.  W.,  1031 ;  Barr 
V.  R.  R.y  105  Tenn.,  547,  58  S.  W,  849. 

This  assignment  of  error  must  therefore  be  sustained. 

8.  The  matters  complained  of  in  the  eighth  assign- 
ment of  error  are  sufficiently  covered  by  the  general 
charge,  and  the  request  therein  referred  to  was  properly 
refused. 

For  the  errors  above  indicated,  the  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 


112  Teiin— 47 


•INDEX. 


ABORTION. 

1.  Indictment  for  attempted  abortion  Buffldently  describing 
the  Instrument  used   539 

2.  An  Indictment  not  bad  for  uncertainty  as  to  whether  one 
or  more  insitruments  were  used  with  intent  to  procure 
abortion  ^ 539 

3.  Indictment  for  attempted  abortion,  by  instruments,  must 
allege  the  manner  of  the  use  thereof  539 

4.  A  woman  upon  whom  an  abortion  is  committed  or  at- 
tempted is  not  an  accomplice,  when;  and  her  evidence 
needs  no  corroboration   539 

ABSTRACT  OF  TITLE. 

1.  Judgment  lien  should  be  noted  in  320 

2.  Purchaser  is  entitled  to  benefit  of,  and  may  sue  for  defect 
causing  injury  320 

3.  Abstracter  is  not  liable  for  defects  not  causing  injury. .  320 

4.  Injury  too  remote  to  render  abstracter  liable,  when  ....  320 

ACCIDENTS. 

Common  carriers  must  diligently  protect  freight  in  accidents 
or  emergencies   239 

ACCOMPLICE. 

A  woman  upon  whom  an  abortion  is  committed  or  attempted 
is  not  an  accomplice,  when;  and  her  evidence  needs  no 
corroboration 539 

ACCORD  AND  SATISFACTION. 

1.  Made  by  a  married  woman,  with  the  assent  and  approval 

and  Joinder  of  her  husband,  is  binding  526 

2.  Set  aside  for  fraud  in  the  action  at  law,  when  relied  upon 
526 

ACTS  CITED  AND  CONSTRUED. 

1.  Contractor's  lien  for  construction  or  repair  of  railroad 
roadway  is  enforceable  in  chancery  court.  1883,  ch.  220; 
1891,  ch.  98 140 

*Note. — ^This  index  was  prepared  by  R.  T.  Shannon,  Esq.,  of  the 
Nashville  Bar,  and  it  affords  me  pleasure  to  acknowledge  my  obli- 
gation therefor. — ^Reporter. 

4  Catesj  (739) 
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ACTS  CITED  AND  CONSTRUED— Continued. 

2.  Statute  confined  to  nonassessment  insurance  Is  not  vicious 
I   .         class  legislation,  and  is  valid  under  police  powers.    1895, 

i   .         ch.  160,  sec.  22 151 

3.  Failure  to  observe  flre-proof  safe  clause  does  not  avoid  pol- 
icy of  insurance.    1895,  ch.  160,  sec.  22  151 

4.  Statute  imposing  penalties  for  bad  faith  litigation  is  con- 
stitutional and  valid.    1901,  ch.  141,  sees.  1  and  2 151 

5.  Watch  and  fob  embraced  in  the  words  "Jewels  and  orna- 
ments" in  statute  relieving  hotel  keepers^  from  liability. 
1879,  ch.  145 .* 219 

6.  Renewal  note  does  not  renew  mortgage  by  merely  re- 
ferring to  it  as  in  force.     1885,  ch.  9  233 

7.  Common  carriers  must  give  consignee  prompt  notice  of 
arrival  of  goods;  three  days'  limit    1870-71,  ch.  17,  sec. 

1 239 

8.  Pleas  in  abatement  and  in  bar  at  the  same  time;  pleading 
over  after  judgment  against  plea  in  abatement  in  all 
cases;  judgment  for  failure  to  plead  over.    1897,  ch.  121  271 

9.  Statute  extending  time  beyond  term  is  not  applicable  to 
wayside  bills  of  exceptions,  when.    1899,  ch.  275 432 

10.  Public  corporations  are  under  the  control  of  the  legisla- 
ture; case  in  judgment.  1789,  ch.  3;  1803,  chs.  81  and  82; 
1806,  chs.  7  and  8;  1807,  ch.  64;  1809,  chs.  52  and  109; 
1817,  ch.  97.  sec.  4;  1881,  ch.  63 483 

11.  No  chancery  jurisdiction  to  aid  a  judgment  creditor,  where 
execution  is  leviable  by  garnishment  without  impediment 

or  discovery.     1832.  ch.  11   503 

12.  Road  law  applicable  to  only  one  county  under  population 
classification  is  constitutional.     1901,  ch.  55 532 

13.  House  bill  substituted  for  identical  senate  bill  which  had 
passed  two  readings  and  then  read  and  passed  once  is 
constitutionally  enacted.     1901,  ch.  55   532 

14.  Verdict  not  stating  whether  it  Is  murder  in  the  first  de- 
gree is  a  nullity.    1829,  ch.  23,  sec.  3 556 

15.  State  not  required  to  elect  one  of  several  acts  under  in- 
dictment for  unlawfully  practicing  medicine;  case  in  judg- 
ment.    1901,  ch.  78 587 

16.  Reducing  number  of  civil  districts  does  not  abolish  county 
court.     1903,  ch.  363 603 

17.  Attorneys  may  become  sureties  for  fine  and  costs.    1903, 

ch.  48  609 

18.  Writ  of  error  does  not  lie  from  chancellor's  decree  made 

at  chambers;   but  an  appeal  lies.     1903,  ch.  248,  sec.  4  637 

19.  Provision  in  statute  for  removal  of  county  seat,  upon  two- 
thirds  of  the  vote  in  the  preceding  governor's  election,  is 
unconstitutional.     1873  ch.  103,  sec  6 637 
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ACTS  CITED  AND  CONSTRUED— Continued. 

20.  Unconstitutional  provision  in  a  statute  does  not  affect  the 
rest  of  the  statute,  w^en.    1873,  ch.  103  637 

21.  Election  statute  enacted  too  late  to  be  put  in  operation 
does  not  apply  to  that  particular  election.    1903,  ch.  235  637 

22.  Instruments  have  effect  between  the  parties  without  regis- 
tration but  as  to  others  only  from  the  noting  for  registra- 
tion.    1819,  ch.  47,  sec.  2;   1827,  ch.  69;   1831,  ch.  90  ..  638 

ADMINISTRATION. 

1.  Statutory  preference  in  appointment  of  administrator  is 
mandatory,  when;  but  not,  when 176 

2.  Trial  of  contest  over  appointment  .of  an  administrator  is  to 
be  on  the  merits  and  de  novo  on  appeal  to  the  circuit 
court 176 

3.  Prevention  of  trial,  on  the  merits,  as  to  appointment  of 
administrator  by  the  erroneous  holding  of  the  trial  Judge 

on  a  question  of  law  is  cause  for  new  trial 176 

4.  Heir  and  devisee  may  be  reimbursed  out  of  personalty  for 
land  sold  to  pay  lien  debt  thereon  as  against  the  distrib- 
utee or  legatee,  but  not  as  against  creditors  621 


AGE. 


See  Evidence. 


AGE  OF  CONSENT. 

Evidence  of  other  similar  acts  is  competent  in  prosecution 
for  violation  of  the  age  of  consent  law;  case  in  judgment  572 

ANIMALS. 

The  terms  "other  animals"  refer  to  the  hogs  shipped,  when  348 

ANSWER. 

Evidence  of  complainant  as  a  witness  does  not  overcome  pos- 
itive denial  in  sworn  answer,  when 233 

APPEAL. 

1.  Lies  from  chancellor's  decree  made  at  chambers,  but  writ 

of  error  does  not  lie 637 

2.  Question  not  before  the  supreme  court  upon  special  appeal 
may  be  considered  as  arising  out  of  questions  properly  be- 
fore the  court    637 

3.  Matters  not  brought  to  the  attention  of  the  court  below 
will  not  be  considered  upon  special  appeal,  when  637 
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ASSIGNMENT. 

1.  Ldfe  policy  pajrable  upon  contingency  to  assured's  execu- 
tors, administrators,  or  assigns.  Is  assignable  to  extent  of 
tlie  contingent  Interest  393 

2.  Parol  assignment  to  wife  divesting  husband  of  his  contin- 
gent Interest;  so  upon  her  death  he  takes  as  husband  and 
not  under  the  policy 893 

ATTACHMENT. 

Bill  to  set  aside  a  fraudulent  conveyance  creates  a  lien  with- 
out attachment,  when  603 

ATTAINDER. 

Provision  against  attainder  In  the  federal  constitution  does 
not  Involve  the  devolution  of  property  893 

ATTORNEY-GENERAL. 

1.  Oath  of  attorney-general,  pro  tempore,  need  not  be  filed  in 
office  of  secretary  of  state  639 

2.  Pro  tempore  is  not  Qualified  by  previous  and  existing  em- 
ployment to  prosecute  a  case  639 

3.  Plea  in  abatement  to  Indictment  for  his  presence  and  act- 
ion in  the  grand  jury  room  that  is  insufficient 639 

BAGGAGE. 

1.  Insured  by  common  carriers,  except  as  against  the  act  of 
God,  the  public  enemy,  or  the  passenger  himself  831 

2.  Carried  by  passenger  in  day  coaches,  not  insured  by  rail- 
road company;  deposited  in  sleeping  car  Is  insured  by  rail- 
road; loss  in  sleeping  car,  without  explanation,  must  be 
paid  for  by  railroad  331 

BAILEE. 

1.  Liability  of  innkeeper  for  goods  of  one  not  a  guest  is  that 

of  a  gratuitous  bailee 214 

2.  Hotel  is  not  liable,  as  bailee,  for  baggage  delivered  to  its 
porter  by  one  not  a  guest,  when  214 

BENEFIT  ASSOCIATIONS. 

1.  Member  waives  previous  Irregularities  by  requesting  a  re- 
hearing as  to  expulsion,  when   664 

2.  What  to  be  considered  by  the  court  in  suit  of  expelled 
member  to  be  reinstated   : 664 

3.  Evidence  on  which  member  was  expelled  is  admissible  in 
suit  for  reinstatement,  when  664 

4.  Repayment  of  premiums  to  expelled  member  tendered  be- 
fore and  in  suit  for  reinstatement  will  not  be  required  up- 
on decree  denying  reinstatement,  when  664 
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BILLS  OF  EXCBPTIONS. 

1.  Necessary  for  review  of  action  on  petition  for  removal  to 
the  federal  court 185 

2.  Written  findings  of  facts  and  conduslons  therein  are  a 
IMtrt  of  the  record  without  345 

3.  Not  necessary  where  error  of  law  In  conclusions  upon 
facts  only  is  involved 845 

4.  Must  be  made  and  filed  during  the  term,  when ! .  432 

5.  To  make  petition  and  bond  for  removal  to  the  federal 
court  a  part  of  the  record   432 

6.  Statute  extending  tfme  beyond  term  is  not  applicable  to 
wayside  bills  of  exceptions,  when 432 

BONA  FIDE  PURCHASERS. 

Are  purchasers  without  notice  688 

BURDEN  OF  PROOF. 

1.  Is  on  the  railroad  where  fire  originated  from  Its  sparks  432 

2.  Rests  upon  common  carrier  \o  remove  presumption  of  neg- 
ligence from  damage  to  property  received*  in  good  condi- 
tion    239 

3.  To  show  negligence  rests  upon  the  shipper,  and  the  ab- 
sence pf  it  ui)on  the  carrier,  when 348 

See  Evidence. 

CARE. 

1.  Commensurate  with  the  risk  or  hazard  must  be  exercised 

by  railroads   432 

2.  A  question  for  Jury,  under  facts  of  each  case  432 

3.  Burden  of  proof  is  on  the  railroad  when  fire  originated 
from  Its  sparks   432 

CASES  DISTINGUISHED  OR  MODIFIED. 

1.  Baldwin  v.  Baldwin,  2  Hum.,  486  688,  699 

2.  Bank  v.  Hill,  99  Tenn.,  42  309,  816,  317,  818 

3.  Boyd  V.  Martin^  9  Heis..  884  621,  634 

4.  Christian  v.  John,  3  Cates,  92 233>  237 

5.  Cresswell  v.  Smith,  8  Lea,  699   503,  520,  522 

6.  Davidson  Benedict  Co.  v.  Severson,  109  Tenn.,  572..  185,  212 

7.  Eaves  v.  Gillespie,  1  Swan,  128   309,  316 

8.  Blklns  V.  Carsey,  3  Shannon's  Cases,  293  472,  476,  478 

9.  Embree  v.  Reeve,  6  Hum.,  37  503,  523,  624 

10.  Featherston  v.  Boaz,  2  Tenn.  Cas.,  296   621,  634 

11.  Fry  V.  Taylor,  1  Head,  594   637,  658,  659 

12.  Goodwin  v.  Ray,   108  Tenn.,   614    684,  686 

13.  Green  v.  Goodall,  1  Cold.,  413   688,  699.  701 
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CASES  DISTINGUISHED  OR  MODIFIED-Continned. 

14.  Grisaom  y.  Bank,  87  Tenn.,  850-354 239,  253,  636 

15.  Gwynne  y.  Estes,  14  Lea,  672,  673 621,  634,  636 

16.  Hale  v.  Darter,  10  Hum.,  96  688,  699 

17.  Handwerker  y.  Dienne7er,  96  Tenn.,  619 289,  295 

18.  Hays  y.  McQuIre.  8  Yer.,  92 688,  700,  702,  704 

19.  High  y.  Batte,  10  Yer.,  337   688,  699 

20.'Holt  y.  State,  107  Tenn.,  539   572,  581 

21.  Hughes  y.  Abston,  105  Tenn.,  70 309,  316,  318 

22.  Imboden  y.  Perrie,  13  Lea,  505   503,  522 

23.  Lally  y.  Holland,  1  Swan,  401  309,  316,  817 

24.  Maloney  y.  Collier,  4  Gates,  78   59,  74,    75 

25.  Mlnter  y.  Clark,  92  Tenn.,  459  296,  300 

26.  Montgomery  y.  Hobson,  Meigs,  454 688,  699 

27.  Pope  y.  Phifer,  3  Hels.,  682  603^  605 

28.  Railroad  y.  Wynn,  88  Tenn.,  320 348,  374 

29.  Riddle  y.  MoUey,  1  Lea,  470  503,  524 

30.  Rogers  y.  Cawood,  1  Swan,  146  688,  699,  700 

31.  Shields  y.  Mitchell.  It)  Yer.,  1  688,  699 

32.  Turley  y.  M^ssengill,  7  Lte,  363    503,  524 

38.  Ward  y.  Daniel,  10  Hum.,  607  688,  699,  700 

34.  Ward  y.  Saunders,  3  Sneed,  387,  390,  393 472,  476,  478 

35.  Wilkins  y.  May,  3  Head,  174 688,  699,  701 

36.  Williams  y.  Woods,  1  Hum.,  408 621,  634,  635 

CHANCERY  JURISDICTION. 

1.  For  enforcement  of  contractor's  lien  for  construction  or 
repair  to  railroad  roadway   140 

2.  None  to  aid  a  judgment  creditor  where  execution  is  lev- 
iable by  garnishment  without  impediment  or  discoyery. .  503 

3.  Of  suit  to  preyent  the  remoyal  of  a  county  seat  for  want 

of  requisite  yote 637 

4.  To  go  behind  the  findings  of  county  court  as  to  yote  for 
remoyal  of  county  seat  637 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  Amended  bill  by  a  trustee  not  introducing  a  new  cause  of 
action  nor  a  new  party,  but  relating  back  so  as  to  preserve 
lien  503 

2.  Bill  to  set  aside  fraudulent  conyejrance  creates  a  lien  With- 
out attachment,  when  503 

8.  Facts  necessary  to  ayoid  bar  of  statutes  of  limltati<ms, 

how  pleaded  684 

4.  Both  allegations  and  proof  are  essential 684 

See  Jurisdiction. 

See  Collateral  Attack. 
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CHARGE  OF  COURT. 

1.  Kefusal  to  charge  that  parent's  negligence  contributing  to 
Injury  to  child  prevents  its  recovery  is  not  prejudicial.  If 
neither  was  negligent  107 

2.  Refusal  of  request  explaining  the  meaning  of  terms  not 
used  in  the  regular  charge  is  not  error,  when :  107 

3.  That  railroad  tracks  must  be  kept  in  reasonably  safe  con- 
dition can  not  be  complained  of  107 

4.  Leaving  amount  of  damages  for  personal  injuries  to  the 
jury  is  erroneous   128 

5.  On  assumed  facts  not  in  evidence.  If  prejudicial,  is  rever- 
sible error 185 

6.  That  jury  shall  allow  punitive  damages,  which  are  discre- 
tionary, is  reversible  error  185 

7.  Instructions  requested  must  be  strictly  correct  or  refusal 
will  not  be  error  23^ 

8.  It  ia  not  error  to  refuse  request  substantially  charged  in 
stronger  language;  case  in  judgment  378 

9.  Failure  to  charge  upon  circumstantial  evidence,  without 
request,  is  not  error 378 

10.  Erroneous  definition  of  negligence  prejudicial  to  plain- 
tiff only  is  not  reversible  error  at  instance  of  defendant  712 

11.  That,  though  plaintiff  may  be  negligent,  defendant's  negli- 

'  gence  renders  it  liable,  contains  no  error,  when 712 

12.  That  failure  to  comply  with  city  ordinances  is  negligence 
per  86,  if  proximate  cause  of  injury,  is  correct,  when. .  712 

13.  That  failure  of  street  car  motorman  to  apply  the  brakes 
was  negligence  is  error   712 

14.  Special  requests  embraced  in  the  general  charge  are  prop- 
erly refused 712 


CHOSBS  IN  ACTION. 

1.  Parol  assignment  of  contingent  interest  in  life  policy  ....  39$ 

2.  Husband's  right  to  wife's  choses  in  action  by  survivorship 
rests  on  the  common  law  and  not  on  statute 393 

3.  Husband  feloniously  killing  his  wife  can  not  take  her 
choses  in  action,  nor  can  his  representatives  hold  same..  393 

4.  And  question  of  forfeiture  provided  against  in  the  consti- 
tution does  not  arise 393 

6.  In  which  party's  possession  the  funds  are  when  suit  is  in- 
stituted is  immaterial  393^ 

6.  Of  deceased  wife  go  to  her  children,  where  the  husband  in- 
capacitated himself  to  take  same  by  killing  her 393> 
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CITY  ORDINANCES. 

1.  Charge  that  failure  to  oomply  with  city  ordinanoes  is  neg- 
llgenoe  per  s€,  if  the  proximate  cause  of  the  injury  is  cor- 
rect, when  712 

2.  Requiring  street  car  to  be  stopped  in  the  shortest  time  and 
space  possible  on  the  first  appearance  of  danger  are  t&l- 
sonable  and  Just  712 

CIVIL  DISTRICTS. 

1.  Power  of  legislature  to  redistrict  a  county  is  reaffirmed.  603 

2.  Reducing  number  of  districts  does  not  abolish  county 
court;   case  in  Judgment 603 

CLASS  DOCTRINB. 

1.  Defined,  and  is  applicable,  when;  case  in  Judgment  ....  472 

2.  Subsequent  period  for  distribution  is  fixed,  how 472 

3.  Exceptions  to  rule  in  first  headnote  arise,  when 472 

CODE  CITED  AND  CONSTRUED. 

1.  Contested  elections  of  Judges,  chancellors,  and  attorneys- 
general.  Sees.  1320-1326  (S.);  sees.  1109-1115  (M.  A  V.); 
sees.  900-906  (T.  k  S.  and  1868)  8 

2.  Jurisdiction  of  quarterly  county  court.  Sees.  5992,  5993, 
5997-5999,  6003,  6012,  6015-6017,  6019,  6041-6046,  500,  604, 
506-510,  6038,  1617-1647,  6048-6056,  2703,  2704  (S.);  sees. 
4954,  4955,  4959.  4967,  4968,  4970-4972,  4974,  4985-4988,  466, 
470,  472-476.  4985,  1322,  1385,  1838-1345,  1364-1366,  4989, 
4990,  2126,  2127  (M.  A  V.);  sees.  4188,  4193,  4195,  4190, 
4211-4216,  408,  412,  414-418,  4207,  1182,  1193a,  1619,  1620 

(T.  &  S.  and  1858)  59 

3.  Jurisdiction  of  monthly  county  court.  Sees.  6006,  6022, 
6023,  6025,  6027,  6029.  6031-6037  (S.);  sees.  4962,  4977,  4984 
(M.  ft  v.) ;  sees.  4197-4199,  4201,  4202-4205  (T.  ft  S.  and 
1858)   59 

4.  Jurisdiction  vested  In  county  Judge  or  chairman  holding 
monthly  county  ourt.  Sees.  511,  5993  (S.);  sees.  477,  4955 
(M.  ft  v.) ;  sees.  419.  4181  (T.  ft  S.  and  1858)   69 

5.  Jurisdiction  of  contested  election  cases  over  offices  of 
county  register  and  county  court  clerk  is  in  the  monthly 
county  court,  and  not  in  the  quarterly  county -court.  Sees. 
402,  408,  511,  559.  561,  1154,  1155,  5993  (S.);  sees.  368,  374, 
521.  523, 1020,  1021.  4955  (M.  ft  V.) ;  sees.  326,  332,  447,  449, 
825f,  825g,  4181  (T.  S.  and  1858)    59 

6.  Contested  election  case  is  properly  certified  to  elroult 
court  by  the  county  Judge,  when  he  is  incompetent.  Sec 
5723  (S.);  see.  4688  (M.  ft  V.);  see.  8926  (T.  ft.  8.  and 
1858)    69 
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"CASES  CITED  AND  CONSTRUED— Continued. 

7.  Validity  of  election  may  be  determined  In  contested  elec- 
tion case.  Sees.  13084332  (S.);  sees.  1097-1121  (M.  A  V.); 
sees.  888-912  (T.  k  S.  and  1858)    78 

8.  Validity  of  election  can  not  be  determined  where  contest 
lies,  when.  Sees.  5165-5180  (S.);  sees.  4146-4161  (M.  ft. 
V.) ;  sees.  3409-3424  (T.  ft  S.  and  1858)   * 78 

9.  Jurisdiction  of  contested  election  case  over  office  of  county 
Judge.  Sees.  1313,  1320  (S.);  sees.  1102,  1109  (M.  ft  V.); 
sees.  893,  900  (T.  ft  S.  and  1858)    78 

10.  Statute  confined  to  nonassessment  insurance  Is  not  vicious 
class  legislation,  and  is  valid  under  police  powers.  Sec. 
3306  (S.)  151 

11.  Failure  to  observe  fire-proof  clause  does  not  avoid  policy 

of  Insurance.    Sec.  3306  (S.)  151 

12.  Statutory  preference  in  appointment  of  administrator  is 
mandatory,  when;  but  not  when.  Sec.  3939  j[S.) ;  sec.  3047 
(M.  ft  V.) ;  sec.  2206a  (T.  ft  S.)    176 

13.  Watch  and  fob  embraced  in  the  words  "jewels  and  orna- 
ments" in  statute  relieving  hotel  keepers  from  liability. 
Sec.  3593  (S.)  219 

14.  Common  carriers  must  give  consignee  prompt  notice  of  ar- 
rival of  goods;  three  days'  limit  Sec.  3597  (S.);  sec. 
2788   (M.  ft  V.) 239 

15.  The  fourth  of  July  is  a  holiday  under  our  statute.  Sec. 
3515  (S.);  sec.  2723  (M.  ft  V.);  sec.  1966  (T.  ft  S.  and 
1858)    239 

16.  Improper  exclusion  of  evidence,  where  the  merits  are 
not  affected,  is  not  reversible  error.  Sec.  6351  (S.) ;  sec^ 
5268  (M.  &  V.) ;  sec.  4516  (T.  &  S.  and  1858) 239 

17.  Judgment  may  be  rendered  upon  overruling  plea  in  abate- 
ment, if  leave  to  plead  over  is  not  asked  for.  Sec.  6179, 
subsec.  4  (S.);  sec.  5112,  subsec.  4  (M.  ft  V.);  sec.  4869 
subsec.  4  (T.  ft  S.  and  1858  ) 271 

18.  Pro  confesso  should  be  entered  before  final  decree,  but  its 
omission  Is  not  reversible  error.    Sec.  6851  (S.) ;  sec.  5268 

(M.  ft  V.) ;  sec.  4516  (T.  ft  S.  and  1858) 271 

19.  Ward  may  sue  in  his  own  name  through  guardian,  who 
thus  becomes  next  friend.  Sees.  4272  and  4273  (S.) ;  sees. 
3376  and  3377  (M.  ft  V.) ;  sees.  2506  and  2507  (T.  ft  S.  and 
1858) 296 

20.  Plea  of  not  guilty  does  not  impliedly  admit  negligence 
averred,  and  this  rule  is  not  changed  by  statute;  plaintiff 
must  prove  negligence  under  such  issue.  Sec.  4634  (S.); 
sec.  3623  (M.  ft  V.);  sec.  2913  (T.  ft  S.  and  1858)   304 


( 
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CODE  CITED  AND  CONSTRUED— Continued. 

21.  Judgment  lien  Is  not  destroyed,  but  only  suspended  by  ap- 
peal; should  be  noted  In  abstract  of  title.  Sec.  4711  (S.); 
sec.  3697  (M.  A  V.) ;  sec.  2983  (T.  A  S.  and  1858)  320 

22.  Written  findings  of  facts  and  conclusions  thereon  are  a 
part  of  record  without  bill  of  exceptions.    Sec.  4684  (S) ; 

sec  3673  (M.  ft  Y.);  sec.  2959  (T.  A  S.  and  1858)   345. 

23.  English  and  North  Carolina  as  well  as  Tennessee  statutes 
repealed  by  Code  of  1858.  Sec.  58  (S.) ;  sec.  42  (M.  A  V.) ; 
see.  41  (T.  k  S.  and  1858)    392 

24.  Interest  may  be  allowed  by  the  Jury  upon  value  of  prop- 
erty destroyed.    Sees.  3492,  3494  (S.);  sees.  2700,  2702  (M. 

k  v.);  sees.  1943.  1946  (T.  A  S.  and  1858) 432 

25.  Bill  to  set  aside  fraudulent  conveyances  creates  Hen  with- 
out attachment,  when.  Sees.  6097  and  6098  (S.);  sees. 
5031,  5032  (M.  ft  V.);  sees.  4288  and  4289  (T.  ft  S.  and 
1858)    50a 

26.  No  chancery 'jurisdiction  to  aid  a  Judgment  creditor  where 
execution  Is  leviable  by  garnishment  without  impediment 
or  discovery.  Sees.  6091-6095  (S.);  sees.  5025-5029  (M.  ft 
y.) ;  sees.  4282-4286  (T.  ft  S.  and  1858)   50S 

27.  Indictment  for  attempted  abortion  sufficiently  describing 
the  instrument  used.  Sec.  6464  (S.);  sec  6372  (M.  ft 
V.).;    63^ 

28.  Indictment  is  not  bad  for  uncertainty  as  to  whether  one 
or  more  instruments  were  used  with  Intent  to  procure  an 
abortion.  Sec.  7084  (S.);  sec.  5950  J  M.  ft  V.);  sec.  5121 
(T.  ft  S.  and  1858)    T. 539 

29.  Indictment  for  attempted  abortion  by  Instruments  must 
allege  the  manner  of  the  use  thereof.  Sec.  6464  (S.);  sec. 
5372  (M.  ft  V.)    639 

30.  Verdict  not  stating  whether  it  Is  murder  in  the  first  or 
second  degree  is  a  nullity.    Sec.  6441  (S.);  sec.  5351  (M. 

ft  V.) ;  sec.  4600  (T.  ft  S.  and  1858)   556 

31.  Unlawful  to  keep  saloon  open  or  do  any  business  therein 
on  Sunday,  except  in  case  of  emergency.  Sec.  6784  (S.); 
sec.  5671  (M.  ft  Y.) ;  sec.  4861  (T.  ft  S.  and  1858)  582; 

32.  Judgment  for  fine  and  costs  must  be  secured  by  more  than 
one  surety.    Sees.  7214,  7215  (S.)   60» 

33.  Statutory  action  in  the  nature  of  a  quo  warranto  Is  under 
the  control  of  district  attorney-generali,  and  not  relators. 
Sees.  5165-5169  (S.);  sees.  5146-5150  (M.  ft  Y.);  sees.  3409- 
8413   (T.  ft  S.  and  1858)    616 

34.  Homestead  and  dower  will  be  allowed  widow  out  of  per- 
sonalty by  substitution  or  subrogation,  where  land  has 
been  subjected  to  payment  of  lien,  debt,  when.  Sec.  3985 
(S);  sec.  3090  (M.  ft  Y.);  sec.  2252  (T.  ft  S.  and  1858)..  621 
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CODE  CITED  AND  CONSTRUED— Continued. 

35.  Suit  to  prevent  removal  of  county  seat  for  want  of  requi- 
site vote  Is  not  a  contested  election  case,  but  suit  to  re- 
strain the  exercise  of  unconstitutional  powers,  and  the 
chancery  court  has  Jurisdiction.  Sec.  6063  (S.);  sec.  4997 
(M.  ft  V.) ;  sec.  4225  (T.  ft  S.  and  1858)  637 

36.  Statute  of  limitations  begin  to  run  against  a  note  pay- 
able on  demand,  when.  Sec.  4477  (S.);  sec  3477  (M.  ft 
v.);   sec.  2780   (T.  ft  S.  and  1858)    684 

:37.  Instruments  have  effect  between  the  parties  without  regis- 
tration, but  as  to  others  only  from  noting  for  registration. 
Sees.  3749  and  3750  (S.);  sees.  2887  and  2888  (M.  ft  V.); 
sees.  2072  and  2073  (T.  ft  S.  and  1858)   688 

2S.  Instrument  first  registered  or  noted  for  registration  has 
preference,  unless  claimant  has  notice  of  a  prior  instru- 
ment. Sec.  3751  (S.);  sec.  2889  (M.  ftV.);  sec.  2074  (T. 
ft  S.  and  1858) 688 

■'39.  Purchasers  are  affected  with  actual  notice;  "bona  fide  pur- 
chasers" arQ  purchasers  without  notice.  Sec.  3752  (S.); 
sec.  2890  (M.  ft  V.) ;  sec.  2075  (T.  ft  S.  and  1858) 688 

40.  Decrees  divesting  and  vesting  title  to  land  are  equivalent 
to  deeds  of  conveyance.  Sec.  6301  (S.);  sec.  5234  (M.  ft 
v.);   sec.  4484   (T.  ft  S.  and  1858)    68fS 

<JOLLATBRAL  ATTACK. 

1.  By  parties  or  privies  Is  confined  to  want  of  jurisdiction 
appearing  In  the  record    688 

2.  Conclusive  presumption  of  jurisdiction  on  collateral  at- 
tack, unless  record  discloses  want  of  jurisdiction  688 

3.  Jurisdiction  o{  the  person  is  determined  from  the  record 
upon  collateral  attack  688 

4.  Presumption  in  favor  of  jurisdiction  of  the  person  upon 
collateral  attack  688 

5.  Evidence  upon  which  decree  was  rendered  cannot  be  ex- 
amined on  collateral  attack,  when   688 

^.  Case  made  in  pleadings  is  sufficient  upon  collateral  attack  688 

7.  Variation  in  corporate  name  of  defendant  Is  insufficient  to 
show  want  of  jurisdiction  of  the  person  of  the  defendant 
upon  collateral  attack,  when;  case  in  Judgment 688 

8.  Absence  of  oath  to  bill  is  insufficient  to  show  want  of  juris- 
diction of  the  person  of  a  nonresident  defendant  upon 

collateral  attack   688 

See  Jurisdiction. 

<JOMITY. 

1.  Will  not  give  nonresidents  priority  over  the  lien  of  resi- 
dents   309 
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COMITY— Continued. 

2.  Statute  has  no  extraterritorial  force  beyond  State,  except 
by  comity  and  laws  of  other  States  309 

COMMON  CARRIERS. 

1.  Failure  to  give  notice  of  arrival  of  goods  during  the  sus- 
pension of  all  business  on  the  fourth  of  July  is  not  neg- 
ligence    239 

2.  Must  diligently  protect  freight  in  accidents  or  emergen- 
cies      239 

3.  Must  give  assignee  prompt  notice  of  arrival  of  goods; 
three  days'  limit  239 

4.  Are  liable  as  common  carriers  until  goods  are  deposited 

In  depot  or  warehouse   239 

5.  Presumption  of  negligence  from  damage  to  property  re- 
ceived in  good  condition;  burden  to  remove  such  presump- 
tion    239 

6.  Same  rule  where  one  of  several  connecting  lines  is  sued  239 

7.  Must  give  notice;  consignee  not  required  to  inquire  as  to 
arrival  overdue   239 

8.  Are  insurers  of  passengers'  baggage,  except  as  against  the 
act  of  God,  the  public  enemy,  or  himself 331 

9.  Not  insurers  of  the  baggage  carried  by  passengers  in  day 
coaches  831 

10.  Employees  of  sleeping  car  company  are  employees  of  the 
railroad  company 331 

11.  Railroad  is  insurer  of  a  passenger's  baggage  deposited  In 
the  sleeping  car,  when  331 

12.  Railroad  company  is  liable  for  loss  of  passenger's  bag- 
gage in  sleeping  car,  without  explanatlon-Ve^  ifoa  loquitur  331 

13.  Contracts  of  through  transportation  limiting  liability  to 
their  own  lines  are  valid;  consideration  is  not  necessary  348 

14.  No  liability  for  delay  according  to  scheduled  time  known 

to  shipper,  when;  special  train  not  required  .348 

15.  Contracts  limiting  common  law  liability  are  valid,  when  348 

16.  Contract  cannot  be  avoided  because  executed  hurriedly, 
carelessly,  or  Ignorantly,  if  no  fraud 348 

17.  Testimony  of  shippers  that  they  had  never  been  offered  a 
common  law  contract,  and  knew  of  none,  is  competent, 
when  348 

18.  Burden  to  show  negligence  rests  upon  shipper,  and  the 
absence  6f  it  upon  the  carrier,  when 348 

19.  Case  in  Judgment  showing  negligence  and  supporting  ver- 
dict against'  carrier  S48 

20.  Terms  *'other  animals"  refer  to  the  hogs  shipped,  when  348 

21.  Contract  fixing  value  of  property  shipped  is  valid,  when. .  348 
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COMMON  CARRIERS— Continued. 

22.  Contract  value  of  property  shipped  is  void,  when 348 

23.  Bvidence  of  market  value  of  property  shipped,  where  va- 

lidlty  of  contract  fixing  value  is  in  issue,  when  348 

See  Railroads. 

CONSENT  DECREES. 

* 

1.  Mere  dismissal  by  consent  of  parties  is  not  res  adjudicata  637 

2.  Effect  of  consent  degrees  637 

3.  Public  is  not  concluded  by  a  consent  decree  made  by 
complainants  assuming  to  act  for  the  public  -. 637 

See  Decrees. 

See  Res  Adjudicata. 

CONSTITUTION  CITED  AND  CONSTRUED. 

1.  Question  of  forfeiture  provided  against  does  not  arise, 
when.     Art  1,  sec.  12   393 

2.  Provision  against  corruption  of  blood  or  forfeiture  of  es- 
tate does  not  involve  devolution  of  property.    Art.  1,  sec. 

12   893 

3.  Road  law  applicable  to  only  one  county  under  population 
classification  is  constitutional.    Art.  11,  sec.  8  532 

4.  House  bill  substituted  for  senate  bill.    Art.  2.  sec  18..  632 
S.  Provision  in  statute  for  removal  of  county  seat,  upon  two- 
thirds  of  the  vote  in  the  preceding  governor's  election,  is 
unconstitutional.     Art.  10,  sec.  4   637 

6.  Removal  of  county  seat  without  concurrence  of  the  legis- 
lature, where  county  has  not  been  reduced  since  the  con- 
stitution of  1870.    Art.  10,  sec.  4  637 

7.  The  word  "is"  is  used  in  the  sense  of  the  words  "shall  be" 

or  "may  be,"  when.    Art.  10,  sec  4  637 

8.  Removal  of  county  seat  upon  concurrence  at  two-thirds  of 
the  qualified  voters,  and  not  by  consent  of  complainants 

in  suit  on  behalf  of  the  public.    Art  10,  sec.  4  637 

CONSTITUTIONAL  LAW. 

1.  Statute  applicable  to  nonassessment  insurance  only  is  not 
vicious  class  legislation,  and  is  valid  under  police  powers  151 

2.  A  statute  imposing  penalties  for  bad  faith  litigation  is 
constitutional  and  valid 151 

3.  Provision  against  corruption  of  blood  or  forfeiture  of  es- 
tate does  not  involve  the  devolution  of  property 393 

4.  Provision  against  attainder  in  federal  constitution  does 
not  involve  the  devolution  of  property 393 

6.  Road  law  applicable  to  only  one  county  under  population 
classification  is  constitutional  532 
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CONSTITUTIONAL.  LAW— Continued. 

6.  House  bill  BUbstituted  for  identical  senate  bill,  which  had 
passed  two  readings,  and  is  then  read  and  passed  once, 

is  constitutionally  enacted  532 

7.  Power  of  legislature  to  redistrict  a  county  is  reaffirmed.  603 

8.  Reducing  number  of  civil  districts  of  a  county  does  not 
abolish  its  county  court;  case  in  Judgment 603 

9.  Vacancy  exists  in  a  newly  created  office  which  may  be 
filled  in  such  manner  as  the  legislature  shall  direct  ....  603 

10.  Provision  in  statute  for  removal  of  county  seat  upon  two- 
thirds  of  the  vote  in  the  preceding  governor's  election  is 
unconstitutional 637 

11.  Unconstitutional  provision  in  a  statute  does  not  affect  the 
rest  of  the  statute,  when , 637 

12.  Removal  of  county  seat  without  concurrence  of  the  legis- 
lature, where  the  county  has  not  been  reduced  since  the 
constitution  of  1870 637 

13.  The  word  "is"  is  used  in  the  sense  of  the  words  ''shall  be" 

or  "may  be,"  when 637 

CONTESTED  ELECTIONS. 

1.  No  Jury  in  contested  election  suit  over  the  office  of  sherifF     1 

2.  Contested  election  suit  over  the  office  of  sheriff  is  heard 

de  novo  upon  the  record  In  the  supreme  court 1 

3.  Votes  cast  for  one  and  returned  for   another   candidate 
properly  counted  by  the  court;  case  in  Judgment 1 

4.  Contestant  can  not  file  replication  stating  new  grounds  of 
contest  after  twenty  days  from  election 8 

6.  Are  statutory  proceedings,  and  the  statute  furnishes  the 
only  remedy 8 

6.  Jurisdiction  is  conferred  upon  the  chancellor,  and  not  up- 
on the  chancery  court,  when  8 

7.  Statutes  are  mandatory  and  Jurisdictional,  and  must,  be 
complied  with  8 

8.  Statute  of  limitation  barring  contests  after  twenty  days 
applies  to  amended  pleadings 8 

9.  But  does  not  apply  to  defense  of  contestee,  though  it  intro- 
duces new  matter  8 

10.  Statute  giving  time  for  defense,  but  not  limiting  the  time      8 

11.  Pleading  and  practice  to  be  prescribed  by  the  chancel- 
lor       8 

12.  Suit  to  recover  an  office,  not  to  remove  usurper;  construo- 
tion  of  pleadings;   case  in  Judgment   36 

13.  A  contested  election  is  a  civil  suit  to  recover  and  enforce 
a  civil  right  in  controversy  between  contestant  and  con- 
testee       36 
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CONTESTED  ELECTIONS— Continued. 

14.  Rules  of  pleading  and  practice  in  clyll  action  are  applica- 
ble to  such  contests 36 

15.  Right  of  candidate  with  certificate  of  election;  pleadings 

to  show  otherwise 36 

16.  Essential  facts  to  be  shown  by  contestant  in  his  plead- 
ings       56 

17.  Suit  to  recover  an  office  distinguished  from  an  action  to 
annul  election   36 

18.  Returns  not  purged  upon  general  charges  of  fraud 36 

19.  Contestant  is  bound  by  his  pleading 36 

20.  Private  suit  to  recover  an  office  cannot  be  converted 
into  a  public  suit  to  remove  incumbent  as  a  usurper..     36 

21.  Jurisdictional  provisions  of  statutes  must  be  complied 
with  36 

22.  Jurisdiction  in  court  having  power  to  induct  officer 59 

23.  Over  office  of  county  register  and  county  court  clerk  in 
the  monthly  county  court  59 

24.  Over  office  of  county  superintendent  of  public  instruction 

in  the  quarterly  county  court 59 

25.  Properly  certified  to  circuit  court  by  county  judge,  when 
incompetent    59 

26.  No  purging  of  polls  under  bill  showing  void  election. .     59 

27.  Essential  allegations  of  the  bill  to  recover  an  office;  con- 
testant's pleadings  fatally  defective;  case  in  judgment. .     59 

28.  Allegation  as  to  number  of  votes  must  be  specific  and 
not  indefinite  78 

2^.  Validity  of  election  may  be  determined  in  contested  elec- 
tion case 78 

30.  Validity  of  election  cannot  be  determined  where  contest 
lies,  when 78 

31.  Contested  election  defined   78 

32.  Invalidity  of  election  must  be  tried  in  contested  election 
case  under  statute  78 

33.  Invalidity  of  election  may  be  the  sole  redress  sought 78 

34.  Whether  only  the  candidate  or  any  citizen  may  make 
question  as  to  validity  of  election    is  reserved 78 

35.  Any  court  or  person  required  to  induct  one  into  office  or 
to  recognize  the  officer  may  question  the  validity  of  the 
election  78 

36.  Invalidity  of  election  and  contestant's  election  may  be 
alleged  78 

37.  Improper  statement  of  one  ground  of  contest  does  not 
affect  the  other  grounds  properly  stated 78 

112  Tenn— 48 
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• 

38.  One  of  the  two  grounds  of  oontest  properly  stated  may 

be  sustained  and  the  other  rejected  on  the  evldeace....     78 

39.  Jurisdiction  of  contested  election  case  OTer  the  office  of 
county  judge  Is  before  the  chancellor 78 

40.  Suit  to  prevent  remoTal  of  county  seat  for  want  of  requi- 
site Yote  Is  not  a  contested  election  case,  but  a  case  to 
restrain  the  exercise  of  unconstitutional  powers  and  the 
chancery  court  has  Jurisdiction  637 

CONTRACTS. 

1.  Of  through  transportation  limiting  liability  to  common 
carrier's  own  lines  aro  valid;  consideration  is  not  nec- 
essary   848 

2.  Limiting  common  law  liability  of  common  carriers  aro 
Talid,  when  348 

3.  Cannot  be  avoided  because  executed  hurriedly,  carelessly, 

or  ignorantly,  if  no  fraud 848 

4.  Testimony  of  shippers  that  they  had  never  been  ofCered 
a  common  law  contract  and  knew  of  none  is  competent, 
when 348 

6.  Fixing  value  of  property  shipped  aro  valid,  when 348 

6.  Contract  value  of  property  shipped  is  void,  when 348 

7.  Evidence  of  market  value  of  property  shipped,  whero 
validity  of  contract  fixing  value  is  in  issue,  when 848 

CONTRIBUTORY  NEOLIQBJNCB. 

1.  Obstructions  placed  by  a  railroad  company  upon  its  right 
of  way  may  relieve  plaintift  of  contributory  negligence 
and  increase  the  railroad  company's  caro  and  vigilance  128 

2.  Charge  that,  though  plaintllf  may  be  negligent,  defend- 
ant's negligence  renders  it  liable,  contains  no  error,  wh«i  712 

3.  Is  a  fact  for  the  Jury,  but  court  may  instruct  the  Jury 
that  particular  conduct  is  negligence  per  ae,  when......  712 

4.  Determined  by  supreme  court;  reversal  for  its  existence  712 
6.  Of  plaintiff  remotely  contributing  to  the  accident  makes 

it  the  Jury's  duty  to  reduce  the  damages 712 

6.  Plaintifrs  negligence  bars  his  action,  where  the  negli- 
gence of  both  the  plaintiff  and  defendant  combined  was 
the  proximate  cause  of  the  accident 712 

CONVEYANCES. 

See  Deeds  of  Conveyance. 

COPIES. 

In  transcript  of  record  are  sufficient,  if  there  is  no  agree- 
ment or  order  of  court  for  the  originals  to  be  sent  up..      1 
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COUNTIES. 

1.  Power  of  the  legislature  to  redistrlct  a  county  is  reaf- 
firmed   603 

2.  Reduction  of  the  number  of  civil  districts  in  a  county 
does  not  abolish  its  county  court;  case  in  Judgment. . . .  603 

COUNTY  COURT. 

Is  not  abolished  by  reducing  the  number  of  civil  districts 
in  a  county;  case  in  Judgment 603 

See  Monthly  County  Court. 

See  Quarterly  County  Court. 

COUNTY  COURT  CLERK. 

1.  Jurisdiction  of  contested  election  over  the  office  of,  is 

in  the  monthly  county  court 69 

2.  Contest  over  office  is  properly  certified  to  the  circuit  court 

by  county  judge,  when  he  is  incompetent 59 

COUNTY  JUDGE. 

Contested  election  case  over  the  office  of  county  Judge  is 
before  the  chancellor   78 

COUNTY  JUDGE  OR  CHAIRMAN. 

1.  Is  vested  with  all  the  Jurisdiction  of  the  county  court 
except  that  expressly  conferred  upon  the  quarterly  county 
court  59 

2.  Contested  election  is  properly  certified  to  the  circuit 
court  by  him  for  his  incompetency,  when 59 

COUNTY  REGISTER. 

1.  Jurisdiction  of  contested  election  over  office  of,  is  in  the 
monthly  county  court  59 

2.  Contest  over  the  office  of,  is  properly  certified  to  circuit 
court  by  county  Judge,  when  incompetent 59 

COUNTY  SEAT  REMOVAL. 

1.  Provision  in  statute  for  removal  of  county  seat  upon  two- 
thirds  of  the  vote  in  the  preceding  governor's  election  is 
unconstitutional   637 

2.  Without  concurrence  of  the  legislature,  where  the  county 
has  not  been  reduced  since  the  constitution  of  1870  ....  637 

3.  Upon  concurrence  of  two-thirds  of  the  qualified  voters 
and  not  by  consent  of  complainants  in  their  suit  on  be- 
half of  the  public 637 
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COUNTY  SEAT  RBMOVAL-Continued. 

4.  Suit  to  prevent  removal  of  county  seat  for  want  of  requl- 
aite  vote  is  not  a  contested  election  case,  but  a  case  to 
restrain  the  exercise  of  unconstitutional  powers,  and  the 
chancery  court  has  jurisdiction    637 

5.  Chancery  jurisdiction  to  go  behind  the  findings  of  the 
county  court  as  to  vote  for  the  removal  of  county  seat. .  637 

COUNTY  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION. 
Jurisdiction  of  a  contested  election  case  over  the  office  of, 
is  in  the  quarterly  county  court 59 

CORPORATIONS. 

1.  Private  defined   483 

2.  Public  defined   483 

3.  Public  interest  or  character  is  not. affected  by  the  source 

of  the  property  483 

4.  Public  are  under  the  contrgl  of  the  legislature;  case  in 
judgment 483 


• 


CORRUPTION  OP  BLOOD. 

Constitutional  provision  against,  does  not  involve  the  de- 
volution of  property    393 

COURT  OF  CHANCERY  APPEALS. 

Finding  that  a  man  was  "desperate"  is  not  finding  that  he 
was  "insane." 393 

CRIMINAL  LAW. 

1.  General  rule  as  to  evidence  of  other  offenses 572 

2.  Well  established  exceptions  to  the  rule 572 

3.  Evidence  of  other  similar  acts  is  competent  in  prosecu- 
tion for  violation  of  the  age  of  consent  law;  case  in  judg- 
ment    572 

4.  A  jury  is  "charged"  with  the  fate  of  the  prisoner,  when  596 

5.  Effect  of  discharge  of  jurors  after  they  are  sworn;  former 
jeopardy  596 

6.  Right  to  plead  former  jeopardy  is  not  waived  by  defend- 
ant, when   596 

See  The  Specific  Offenses. 

CRIMINAL  PRACTICE. 

State  will  not  l>e  required  to  elect  one  of  several  acts  under 
indictment  for  unlawfully  practicing  medicine;  case  in 
judgment   587 


V 
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CUSTOM. 

1.  To  suspend  business  on  the  fourth  of  July  may  be  shown, 
when   239 

2.  Principal  is  bound  by  custom  at  place  of  his  agent,  though 

he  has  no  actual  knowledge  of  it 239 

3.  Common  carrier's  failure  to  give  notice  of  arrival  of 
goods  is  not  negligence  during  the  suspension  of  all  bus- 
iness on  the  fourth  of  July 239 

DAMAGES. 

1.  For  personal  injuries  is  compensation;  charge  leaving 
amount  to  jury  is  erroneous 128 

2.  Charge  that  jury  shall  allow  punitive  damages,  which  are 
discretionary,  is  reversible  error 185 

8.  Verdict  so  excessive  as  to  evince  pflirtlality,  passion,  and 
caprice   185 

4.  Presumption  of  negligence  from  damages  to  property 
received  in  good  condition;  burden  to  remove  such  pre- 
sumption    ' ; 239 

5.  Measure  of,  when  purchaser  breaches  contract  of  sale  of 
personalty   564 

6.  Contributory  negligence  of  plaintlfC  remotely  contributing 
to  the  accident  makes  it  the  jury's  duty  to  reduce  the 
damages    712 

DEBTS. 

Requisites  to  revive  debts  barred  by  statutes  of  limitations  233 

DECREES. 

1.  Divesting  and  vesting  title  to  land  are  equivalent  to 
deeds  of  conveyance 688 

2.  Entered  on  the  minutes  or  record  book  need  not  be  reg- 
istered      688 

3.  Grantee  is  bound  by  decree  of  rescission  against  his 
grantor  rendered  before  the  registration  of  his  deed 688 

4.  Claimants  under  a  grantee  bound  by  decree  of  rescission 
against  hia  grantor  before  registration  are  likewise 
bound  by  such  decree 688 

5.  Collateral  attack  by  parties  or  privies  is  confined  to  want 

of  jurisdiction  appearing  in  record 688 

6.  Conclusive  presumption  of  jurisdiction  on  collateral  at- 
tack, unless  record  discloses  ^ivant  of  jurisdiction 688 

7.  Jurisdiction  of  person  determined  from  record  upon  col- 
lateral attack 688 

8.  Presumption  in  favor  of  jurisdiction  of  the  person  upon 
collateral  attack   688 
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DECREES— Continued. 

9.  Evidence  upon   which   decree   wae   rendered   cannot   be 
t  examined  on  collateral  attack;  when 688 

10.  Case  made  in  pleadings  is  sufficient  upon  collateral  at- 
tack   688 

11.  Variation  in  corporate  name  of  defendant  is  insufficient 
to  show  want  of  jurisdiction  of  the  person  of  defendant 
upon  collateral  attack,  when;  case  in  Judgment 688 

12.  Absence  of  oath  to  bill  is  insufficient  to  show  want  of 
jurisdiction  of  the  person  of  a  nonresident  defendant 
upon  a  collateral  attack 688 

See  Consent  Decrees. 

DEEDS  OP  CONVEYANCE. 

Decrees  diyesting  and  vesting  title  to  land  are  equivalent 
to  deeds  of  conveyance  688 

DEFINITIONS. 

See  Words  and  Phrases  Defined. 

DEMURRER. 

Raises  questions  on  face  of  bill  only,  and  copy  of  decree 
filed  by  defendant  cannot  be  considered  upon  demurrer 
for  re«  adjudicata   637 


• 


DEVOLUTION  OF  PROPERTY. 

Is  not  involved  in  constitutional  provisions  against  cor- 
ruption of  blood,  forfeiture  of  estate,  or  attainder 393 

DOWER. 

1.  Homestead  and  dower  allowed  widow  out  of  personalty 
by  substitution  or  jsubrogatlon  where  land  has  been  sub- 
jected to  payment  of  lien  debt,  when 621 

2.  Homestead  and  dower  will  not  be  defeated  by  marshal- 
ing assets,  when  621 

ELECTIONS. 

1.  A  bill  to  recover  an  office  showing  the  election  to  be 
void  must  be  dismissed  36 

2.  Void  to  the  extent  sufficient  to  change  the  result  is  void 

in  toto 36 

3.  What  prevented  an  election,  or  how  the  voters  would 
have  voted  is  immaterial  36 

4.  No  purging  of  polls  under  a  bill  showing  void  election. .     69 
6.  Vote  to  an  extent  sufficient  to  change  the  result  had  all 

the  voters  voted  one  way  is  void  as  a  whole 78 
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BLECTIONS— Continued. 


« 


6.  Validity  of  election  may  be  determined  in  contested  elec- 
tion case  78 

7.  Validity  of  election  cannot  be  determined  where  contest 
lies,  when   78 

8.  Invalidity  of  election  must  be  tried  in  contested  election 
case  under  statute 78 

9.  Inyalidity  of  election  may  be  the  sole  redress  sought..     78 

10.  Whether  only  the  candidate  or  any  citizen  may  make  ques- 

.    tion  as  to  validity  of  election  is  reserved 78 

11.  Any  court  or  person  required  to  induct  one  into  office 
or  to  recognize  the  officer  may  question  the  validity  of 
the  election  78 

12.  Invalidity  of  election  and  contestant's  election  may  be 
alleged   78 

13.  Statute  enacted  too  late  to  be  put  in  operation  does  not 
apply  to  that  particular  election 637 

fiSCHBAT. 

None  where  husband  is  incapacitated  to  take  wife's  choses 
ia  action  because  he  killed  her / 393 

EVIDENCE. 

1.  Of  conditions  before  and  after  the  accident  remaining 
unchanged  is  admissible  107 

2.  Of  (conditions  so  soon  before  or  after  accident  as  warrant 
inference  of  same  conditions  is  admissible;  case  in  judg^ 
ment 107 

3.  Of  complainant  as  a  witness  does  not  overcome  positive 
denial  in  sworn  answer,  when 233 

4.  Admission  of  opinion  evidence  shown  to  be  correct  from 
the  uncontroverted  facts  is  harmless  error,  and  no  ground 
for  reversal 239 

5.  Improper  exclusion,  where  merits  are  not  affected,  Is  not 
reversible  error;   case  in  judgment 239 

6.  Testimony  of  shippers  that  they  had  never  been  offered 
a  common  law  contract  and  knew  of  none  is  competent, 
when  , ..,348 

7.  Burden  to  show  negligence  rests  upon  the  shipper  and 
the  absence  of  it  upon  the  common  carrier,  when 348 

8.  Of  market  value  of  property  shipped,  where  validity  of 
contract  fixing  value  is  in  issue,  when '348 

9.  That  fires  were  originated  by  sparks  from  locomotives 
before  and  after  fire  sued  for  is  competent,  when 432 

10.  Such  testimony  is  competent  in  chief  to  show  habitual 
'  negligence  and  probability  of  fire 432 
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ByiDENCE:--Contlnued. 


11.  Such  testimony  Is  competent  in  rebuttal  to  ccmtradict  evi- 
dence of  defendant   : . . .  432 

12.  And  is  not  rendered  incompetent  by  defendant's  evidence 
identifying  locomotives,  and  showing  them  to  be  properly 
equipped  432 

18.  Of  what  wife  of  a  defendant  did  is  inadmissible,  when  539 
14.  Of  wife  of  a  defendant  is  admissible  for  another  defend- 
ant jointly  indicted  with  her  husband 639 

16.  Oeneral  rule  as  to  evidence  of  other  offenses 672 

16.  Well  established  exceptions  to  the  rule 672 

17.  Of  other  similar  acts  is  competent  in  prosecution  for 
violation  of  the  age  of  consent  law;  case  in  judgment..  672 

18.  Strict  rules  relaxed  as  to  age  and  pedigree 664 

19.  Inscriptions,  engravings,  public  registers,  and  hearsay 
evidence  generally,  are  admissible  as  to  age  and  pedigree  664 

20.  Census  reports,  records  of  board  of  health  and  applica- 
tions for  insurance  are  admissible  as  to  age  and  pedigree  664 

21.  On  which  member  of  benefit  association    was    expelled 

is  admissible  in  suit  for  reinstatement,  when 664 

22.  Upon  which  decree  was  rendered  cannot  be  examined 

on  collateral  attack,  when  688 

PINE  AND  COST. 

1.  Judgment  for  must  be  secured  by  more  than  one  surety  609 

2.  Statute  prohibiting  attorneys  from  becoming  sureties  for 
appearance  of  defendants  in  criminal  cases  does  not  apply 

to  fines  and  costs   609 

FORCIBLE  ENTRY  AND  DETAINER. 
See  Unlawful  Entry  and  Detainer, 

FORFEITURE. 

1.  Provided  against  in  constitution  does  not  arise  where 
husband  feloniously  kills  his  wife 393 

2*  Constitutional  provision  against  forfeiture  of  estate  does 
not  involve  the  devolution  of  property 393 

FORMER  JEOPARDY. 

1.  A  prisoner  is  in  jeopardy  when  the  Jury  is  "charged"  with 
his  fate   696 

8.  Right  to  plead  former  jeopardy  is  not  waived  by  defend- 
ant, when  696 
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FRAUDULENT  CONVEYANCES. 

Bill  to  set  aside  fraudulent  conveyance  creates  a  Hen  with- 
out attachment,  when  503 

GUARDIAN  AND  WARD. 

1.  Ward  may  sue  in  his  own  name  through  his  guardian, 
who  thus  becomes  his  next  friend 296 

2.  Ward  may  sue  former  guardian  through  succeeding  guar- 
dian as  next  friend  296 

8.  Ward  may  sue  through  guardian,  though  guardian's  act- 
ion is  barred   296 

4.  Guardian  is  chargeable  with  compound  interest  during 
guardianship,  but  not  afterwards    396 

GUESTS. 

1.  One  procuring  no  accommodations  at  a  hotel  is  not  a 
guest;  case  in  judgment  214 

2.  Liability  of  innkeeper  for  goods  of  one  not  a  guest  is 
that  of  a  gratuitous  bailee  i  219 

3.  Hotel  is  not  liable  as  bailee  for  baggage  delivered  to  its 
porter  by  one  not  a  guest,  when 214 

4.  Hotels  are  absolutely  insurers  of  guest's  property  under 
the  common  law   219 

5.  Construction  of  statute  relieving  hotels  from  liability 
for  loss  of  guest's  property 219 

HOLIDAYS. 

1.  The  fourth  of  July  is  a  holiday  under  our  statute 239 

HOMESTEAD. 

1.  Homestead  and  dower  will  be  allowed  to  widow  out  of 
personalty  by  substitution  or  subrogation,  where  land  has 
been  subjected  to  payment  of  lien  debt,  when 621 

2.  Homestead  and  dower  will  not  be  defeated  by  marshaling 
assets,  when , 621 

HOTELS. 

1.  One  procuring  no  accommodations  is  not  a  guest;   case 

in  judgment  : . .  214 

2.  Liability  of  innkeeper  for  goods  of  one  not  a  guest  is 
that  of  a  gratuitous  bailee t 214 

3.  Not  liable  as  bailee  for  baggage  delivered  to  hotel  porter 

by  one  not  a  guest,  when 214 

4.  Absolute  insurers  of  guest's  property  under  the  common 
law  219 

5.  Construction  of  statute  relieving  from  liability  for  loss 

of  guest's  property  219 

6.  Watch  and  fob  embraced  in  the  words  "jewels  and  orna- 
ments" in  statute  relieving  hotel  keepers  from  liability..  219 
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HUSBAND  AND  WIFE. 

1.  Husband's  right  to  wife's  choses  in  action  by  sanrivor- 
ship  rests  on  the  common  law  and  not  on  statute 393 

2.  Husband  feloniously  killing  his  wife  cannot  take  her 
choses  in  action,  nor  can  his  representatives  hold  same  393 

3.  And  question  of  forfeiture  proTlded  against  in  constitu- 
tion does  not  arise 393 

4.  In  which  party's  possession  the  funds  are  when  the  suit 
was  instituted  Is  immaterial  393 

5.  Choses  in  action  of  deceased  wife  go  to  her  children, 
where  the  husband  incapacitated  himself  to   take  same 

by  killing  her  393 

INDICTMENT. 

1.  For  attempted  sbortlon  sufficiently  describing  the  instru* 
ment  used  « 539 

2.  Not  bad  for  uncertainty  as  to  whether  one  or  more  in- 
struments were  used  with  intent  procure  abortion 539 

8.  For  attempted  abortion  by  instruments  must  allege  the 
manner  of  the  use  thereof 539 

INHERITANCE. 

1.  Heir  and  devisee  may  be  reimbursed  out  of  personalty 
for  land  sold  to  pay  lien  debt  thereon,  as  against  the  dis- 
tributee or  legate^  but  not  as  against  creditors 621 

INSTRUCTIONS. 

See  Charge  of  Court   . 

INSURANCE. 

1.  Statute  applicable  only  to  nonassessment  Insurance  is 
not  vicious  class  legislation,  but  is  valid  under  police 
powers 161 

2.  Nonassessment  insurance  companies  only  are  embraced 

in  Acts  1895.  ch.  160 151 

3.  Failure  to  observe  flre-proof  safe  clause  does  not  avoid 
policy 151 

4.  Testimony  showing  that  correct  statements  of  Insured 
were  put  down  wrong  ^by  the  agent  of  the  Insurer  exon- 
erates the  Insured 151 

5.  Case  in  judgment  as  to  legal  title  being  infirm  when  in 
one  member  only , 151 

6.  Case  in  Judgment  as  to  incumbrances 151 

7.  Misrepresentations  as  to  incumbrances,  such  as  liens,  .do 
not  avoid  policy  151 

8.  Deity  in  furnishing  proofs  of  loss  does  not  defeat  suit, 
when  ..-. 151 
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INSURANCE— Continued. 

9.  Statute  imposing  penalties  for  bad  faith  litigation  Is 
constitutional  and  valid  151 

10.  Conditions  in  policy,  application,  constitution  and  laws 

of  fraternal  order  will  be  enforced 289 

11.  Policy  made  payable  to  children  of  the  insured,  if  the 
wife  does  not  surylTe  him,  will  be  enforced 289 

12.  Life  policy  payable  upon  contingency  to  assured's  exec- 
utors, administrators,  or  assigns,  is  assignable  to  extent 

of  Interest \ •. .  393 

14.  Parol  assignment  of  policy  to  wife  divesting  husband  of 
contingent  interest;  so  upon  her  death,  he  takes  as  hus- 
band and  not  under  the  policy 393 

INTEREST. 

1.  Guardian  Is  chargeable  with  compound  Interest  during 
guardianship,  but  not  afterwards 296 

2.  May  be  allowed  by  Jury  upon  value  of  property  destroyed  432 

3.  May  be  calculated  and  included  in  judgment  when  prop- 
erly allowed  by  the  jury 432 

JEOPARDY. 

1.  Prisoner  is  in  jeopardy  when  the  jury  is  "charged"  with 

his  fate 596 

2.  Right  to  plead  former  jeopardy  is  not  waived  by  defend- 
ant,  when  596 

JEWELS. 

Watch  and  fob  embraced  in  the  words  "jewels  and  orna- 
ments" in  statute  relieving  hotel  keepers  from  liability..  219 

JUDGMENTS. 

1.  A  valid  judgment  will  not  be  reversed  because  based  on 
the  wrong  reason  609 

2.  A  judgment  on  the  verdict  sentencing  the  defendant  to 
the  workhouse  for  failure  to  give  the  required  security 
for  fine  and  costs,  is  final;  and  an  appeal  lies  therefrom  609 

JUDGMENT  UENS. 

1.  Not  destroyed  but  only  suspended  by  appeal;  should  be 
noted  in  abstract  of  title —  820 

2.  Attach  and  continue  for  one  year,  though  judgment  is 
then  more  than  one  year  old .*...  327 

JURISDICTION. 

1.  Of  subject-matter  cannot  be  conCerred  by  consent 8 

2.  Of  certain  election  contested  cases  is  conferred  upon  the 
chancellor,  and  not  upon  the  chancery  court,  when 8 
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JURISDICTION— Continued. 

3.  Statutes  that  are  Jurisdictional  must  be  complied  with..      & 

4.  Jurisdictional  provisions  of  statutes  must  be  complied 
with   36 

6.  Of  quarterly  county  court  59- 

6.  Of  monthly  county  court  59 

7.  Of  quarterly  county  court  is  legislative,  while  that  of 
monthly  county  court  is  judicial 6^ 

8.  County  Judge  or  chairman  vested  with  all  the  Jurisdic- 
tion of  county  court,  except  that  expressly  conferred  upon 
the  quarterly  county  court  59 

9.  Of  contested  election  in  the  court  having  power  to  induct 
Into  office 59> 

10.  Of  contested  election  cases  over  the  office  of  county  reg- 
ister and  county  court  clerk  is  in  the  monthly  county 
court  59 

11.  Of  a  contested  election  case  over  the  office  of  county 
superintendent  of  public  instruction  is  in  the  quarterly 
county  court  59- 

12.  Of  contested  election  over  office  of  county  Judge  is  be- 
fore the  chancellor  ?& 

13.  Collateral  attack  by  parties  or  privies  is  confined  to  want 

of  Jurisdiction  appearing  in  record 68& 

14.  Conclusive  presumption  of  Jurisdiction  on  collateral  at- 
tack, unless  record  discloses  want  of  Jurisdiction 688 

16.  Of  person  determined  from  record  upon  collateral  attack  688: 

16.  Presumption  in  favor  of  Jurisdiction  of  the  person  upon 
collateral  attack 688 

17.  Variation  in  corporate  name  of  defendant  is  insufficient 
to  show  want  of  Jurisdiction  of  the  person  of  defendant 
upon  collateral  attack,  when;   case  in  Judgment 68^ 

18.  Absence  of  oath  to  bill  is  insufficient  to  show  want  of 
Jurisdiction  of  the  person  of  a  nonresident  defendant  upon 
collateral  attack 68& 

JUROR.  • 

No  right  to  challenge  "propter  defectum"  after  the  Jury  is 
sworn  696 

JURY. 

1.  None  in  contested  election  suit  over  the  office  of  sheriff. .      1 

2.  Province  of,  is  invaded  by  statement  of  court  as  to  draw- 
ing inference  from  testimony   63^ 

LANDLORD  AND  TENANT. 

See  Leases. 
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LEASES. 

1.  Of  room,  apartment,  or  cellar  in  a  building,  ceases  upon 
destruction  of  building  378 

2.  Of  building  carries  land,  when;  a  lessee  is  liable  for  rent 
after  destruction  of  the  building 378 

3.  Lessor  and  lessee  may  each  sue  for  the  injury  done  his 
Interest  in  the  premises  378 

« 

LEGISLATION. 

House  bill  substituted  for  identical  senate  bill,  which  had 
passed  two  readings,  and  is  then  read  and  passed  once, 
is  constitutionally  enacted  632 

LESSOR  AND  LESSEE. 

See  Leases. 

LIENS. 

1.  Bill  to  set  aside  fraudulent  conveyance  creates  a  lien 
without  attachment,  when  603 

2.  Of  railroad  contractors  for  construction  or  repair  of 
roadway  is  enforceable  in  the  chancery  court 140 

3.  Objection  to  subcontractor's  notice  of  lien  cannot  be  made 
for  the  first  time  on  appeal;  case  in  Judgment 140 

LIS  PENDENS. 

One  acquiring  rights  prior  to  a  suit  is  not  affected  thereby, 
if  not  a  party  thereto,  when 688 

MARRIED  WOMEN. 

1.  Married  woman's  recovery  for  personal  injuries  is  her 
separate  estate   626 

2.  Accord  and  satisfaction  made  by  a  married  woman,  with 
the  assent  and  approval  and  Joinder  of  her  husband,  is 
binding 626 

MARSHALING  ASSETS. 

Will  not  be  allowed  to  defeat  homestead  and  dower 621 

MAXIMS. 

1.  That  one  must  use  his  own  property  so  as  not  to  injure 
others  is  not  applicable,  when 128 

2.  Re9  ipsa  loquitur  applied  331 

MONTHLY  COUNTY  COURT. 

1.  (General  scope  of  its  Jurisdiction 69 

2.  Its  Jurisdiction  Is  judicial  69 
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MONTHLY  COUNTY  COURT— Continued, 

3.  Its  Jurisdiction  is  conferred  upon  county  Judge  or  cludr> 
man  59* 

4.  Has  Jurisdiction  of  contest  oyer  office  of  county  register 
and  county  court  clerk  . ; 59* 

6.  Has  no  Jurisdiction  of  contested  election  case  oyer  office 
of  county  superintendent  of  public  instruction 59^ 

6.  Contested  election  case  is  properly  certified  to  the  cir- 
cuit court  by  the  county  Judge,  when  he  Is  Incompetent. .     59^ 

MORTGAGES. 

1.  Renewal  does  not  renew  mortgage  by  merely  referring  to 

it  as  in  force 233: 

2.  Payment  of  mortgage  debts  relnyests  title  in  mortgageor  327 

3.  And  Judgment  lien  attaches  and  continues  for  one  year, 
though  Judgment  is  then  more  than  one  year  old.^. ....  32T 

4.  Registration  of  chattel  mortgage  acknowledged  before  a 
Justice  of  the  peace  in  another  State  and  there  recorded 

is  not  entitled  to  registration  here 30^ 

5.  Registration  of  a  chattel  mortgage  in  another  State  does 
not  defeat  lien  of  mortgageor's  attaching  creditors  here; 
comity  not  applicable 30^ 

MURDER. 

Verdict  not  stating  whether  It  is  murder  in  the  first  or  seo- 
ond  degree  is  a  nullity,  and  the  court's  acceptance  thereof 
operates  as  a  mistrial,  and  not  as  a  discharge  of  the  pris- 
oner   556^ 

NBGLIOENGB. 

1.  Of  parent  is  not  imputable  to  child,  where  it  was  not 
negligent;  case  In  Judgment lOT 

2.  Refusal  to  charge  that  parent's  negligence  proximately 
contributing  to  injury  of  child  preyents  its  reooy^ry  is 
not  prejudicial,  if  neither  was  negligent 107 

3.  To  go  upon  railroad  track  without  looking  or  listening; 
exceptions 185- 

4.  Crossing  railroad  track  without  looking  or  listening  la 
not  negligence  per  se,  when;  case  in  Judgment 18& 

5.  Inability  to  see  or  hear  approaching  train  requires  great 
care  in  crossing  railroad  tracks 18& 

6.  Common  carrier's  failure  to  glye  notice  of  arriyal  of 
goods  is  not  negligence  during  suspension  of  all  business 

on  the  fourth  of  July  239- 

7.  Presumption  of  negligence  from  damage  to  property  re- 
ceiyed  in  good  condition;  burden  to  remoye  such  pre* 
sumption  231^ 
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NBGLIQENCI}— Continued. 

8.  Same  rule  where  one  of  seyeral    connecting   lines    are 
sued  239 

9.  Plea  of  not  guilty  does  not  Impliedly  admit  negUgence 
averred  304 

10.  Rule  not  changed  by  statute;  plaintiff  must  prove  negli- 
gence under  such  Issue 804 

11.  Burden  to  show  negligence  rests  upon  shipper  and  the 
absence  of  It  upon  the  common  carrier,  when 348 

12.  Case  In  Judgment  showing  negligence  and  supporting 
verdict  against  common  carrier 348 

13.  Evidence  that  fires  were  originated  by  sparks  from  loco- 
motives before  and  after  fire  sued  for  Is  competent  In 
chief  to  show  habitual  negligence  and  probability  of  fire 
originated  from  Its  sparks  432 

14.  Erroneous  definition  of  negligence  prejudicial  to  plaintiff 
only  Is  not  reversible  error  at  the  Instance  of  the  defend- 
ant  712 

15.  Charge  that,  though  plaintiff  may  be  negligent,  defend- 
ant's negligence  renders  It  liable,  contains  no  error,  when  712 

16.  Charge  that  failure  to  comply  with  city  ordinances  Is 
negligence  per  se.  If  proximate  cause  of  Injury,  is  correct, 
when  '. 712 

17.  Charge  that  failure  of  street  car  motorman  to  apply  the , 
brakes  was  negligence  is  error 712 

18.  Contributory  negligence  is  a  fact  for  the  Jury  but  the 
court  may  Instruct  the  Jury  that  particular  conduct  Is 
negligence  per  se,  when  712 

19.  Contributory  negligence  is  determined  by  the  supreme 
court;  reversal  for  its  existence 712 

20.  Contributory  negligence  of  plaintiff  remotely  contributing 
to  the  accident  makes  it  the  Jury's  duty  to  reduce  the 
damages  712 

21.  PlaintlfTs  negligence  bars  his  action,  where  the  negli- 
gence of  both  plaintiff  and  defendant  combined  was  the 
proximate  cause  of  the  accident 712 

NEW  TRIAL. 

1.  In  the  appointment  of    an    administrator,    where    a    trial 
on  the  merits  was  prevented  by  the  erroneous  holding 

of  the  trial  Judge  on  question  of  law 176 

2.  Properly  refused  upon  aflidavlt  as  to  absence  of  witness, 
when 378 

3.  Granted  by  supreme  court  where  circuit  Judge  refused  it, 
but  expressed  his  dissatisfaction  with  the  verdict;  rea- 
sons fpr  the  rule  463 
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NBW  TRIAL— Continued. 

4.  Supreme  court  cannot  act  until  trial  judge  has  acted....  463 

5.  Reasons  needlessly  given  by  the  circuit  Judge  will  be  con- 
sidered by  the  supreme  court  to  determine  his  satisfac- 
tion or  dissatisfaction  with  the  verdict;  case  in  Judg- 
ment   463 

NOTICE. 

1.  Objection  to  subcontractor's  notice  of  lien  cannot  be  made 

for  the  first  time  on  appeal;  case  in  Judgment 140 

2.  Common  carrier's  failure  to  give  notice  of  arrival  of 
goods  is  not  negligence  during  suspension  of  all  business 

on  the  fourth  of  July  239 

3.  Common  carrier  must  give  consignee  prompt  notice  of 
arrival  of  goods;   three  days'  limit 239 

4.  Common  carrier  must  give  notice;  consignee  is  not  re- 
quired to  inquire  as  to  arrival  overdue 239 

5.  All  persons  except  creditors  are  affected  by  actual  notice 

of  unregistered  instruments,  when  688 

6.  Purchasers  are  affected  with  actual  notice;  hona  fide 
purchasers  are  purchasers  without  notice 688 

7.  Claimant  under  unregistered  deed  must  show  subsequent 
claimant  took  without  notice 688 

■ 

OATH. 

Absence  of  oath  to  bill  is  iusufflcient  to  show  want  of  Jur- 
isdiction of  the  person  of  a  nonresident  defendant  upon 
collateral  attack  688 

OFFICE. 

1.  Suit  to  recover  an  office  and  not  to  remove  a  usurper; 
case  in  Judgment  36 

2.  A  bill  to  recover  an  office  showing  election  to  be  void 
must  be  dismissed 36 

3.  The  right  to  hold  an  office,  receive  and  enjoy  Its  emolu- 
ments  and  exercise  its  functions  is  an  incorporeal  right. .     36 

4.  Suit  to  recover  an  office  distinguished  from  an  action  to 
annul  the  election 36 

6.  Private  suit  to  recover  an  office  cannot  be  converted  into 
a  public  suit  to  remove  the  incumbent  as  a  usurper 36 

6.  Essential  allegations  of  a  bill  to  recover  an  office;  con- 
testant's pleadings  fatally  defective;  cases  in  Judgment..     59 

7.  Bill  asserting  title  to,  but  showing  void  election,  must  be 
dismissed  upon  demurrer 69 

5.  Office  is  the  incorporeal  right  to  execute  a  public  trust 
and  to  receive  the  emoluments  thereof  78 

9.  Vacancy  exists  in  newly  created  office  which  may  be  filled 
in  such  manner  as  the  legislature  shall  direct 603 
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ORDINANCES. 

See  City  Ordinances. 

ORNAMENTS. 

Watch  and  fob  embraced  in  the  words  "Jewels  and  orna- 
ments" in  statute  relieving  hotel  keepers  from  liability.  219 

OVERRULED  CASES. 

Kendrick  v.  Davis.  3  Cold..  524 271,  282 

See  Cases  Distinguished  or  IModified. 
PEDIGREE. 

See  Evidence. 

PERSONAL  INJURIES. 

Damages  for  is  compensation;  charge  leaving  amount  to  Jury 
is  erroneous  12S 

PHYSICIANS. 

1.  DeiQnition  of  the  term  "practicing"  and  how  proved 587 

2.  State  is  not  required  to  elect  one  of  several  acts  under  in- 
dictmeut  for  unlawfully  practicing  medicine;  case  in  judg- 
ment    587 

PLEADINGS. 

1.  Plea  of  not  guilty  does  not  impliedly  admit  negligence 
averred  304 

2.  Rule  not  changed  jy  statute;  plaintiiff  must  prove  negli- 
gence under  such  issue  304 

3.  Averment  of  possession  is  immaterial  in  a  suit  for  de- 
struction of  building  by  fire 378 

See  Pleas  in  Abatement. 

See  Pro  Confesso. 

See  Pieading  and  Practice. 

PLEADING  AND  PRACTICE. 

1.  Statute  of  limitation  barring  contests  of  certain  elections 
after  twenty  days  applies  to  amended  pleadings  8 

2.  To  be  prescribed  by  the  chancellor  in  certain  election  con- 
test suits  8 

3.  Amendment  after  issue  will  not  be  allowed  without  rea- 
son; negligence  shown  is  ground  for  denial  8 

112  Tenn— 49 
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PLEADING  AND  PRACTICE— Continued. 

4.  Construction  of  pleadings;  a  suit  to  recover  an  office,  and 
not  to  remove  usurper   36 

5.  Rules  of  pleading  and  practice  In  civil  actions  are  applica- 
ble to  election  contests,  when 36 

6.  Requisites  of  pleading  are  peculiarly  applicable  to  elec- 
tion contests  36 

7.  A  contestant  must  show,  upon  the  face  of  the  pleading, 
stating  his  grounds  to  contest,  a  clear  right  to  the  office 

for  which  he  sues 36 

8.  Essential  facts  to  be  shown  by  contestant  in  his  pleadings  36 

9.  Suit  to  recover  an  office  distinguished  from  an  action  to 
annul  the  election 36 

10.  Election  returns  will  not  be  purged  upon  general  charges 

of  fraud  36 

11.  Contestant  is  bound  by  his  pleading 36 

12.  Private  suit  to  recover  an  office  cannot  be  converted  into 

a  public  suit  to  remove  the  incumbent  as  a  usurper 36 

13.  Essential  allegations  of  a  bill  to  recover  an  office;  contest- 
ant's pleading  fatally  defective;  case  in  Judgment 59 

14.  Court  will  not  seek  out  irrelevant  matters  not  pointed  out    59 

15.  Bill  asserting  title  to  office,  but  showing  void  election 
must  be  dismissed  upon  demurrer  59 

16.  Allegations  as  to  number  of  votes  must  be  specific  and  not 
indefinite  in  contested  election  cases  .  .• 78 

17.  Invalidity  of  election  and  contestant's  election  may  be  al- 
leged       78 

18.  Improper  statement  of  one  ground  of  contest  of  election 
does  not  affect  the  other  grounds  properly  stated 78 

19-  One  of  the  two  grounds  of  contest  of  election  properly 
stated  may  be  sustained  and  the  other  rejected  on  the  evi- 
dence       78 

20.  Every  inten(}ment  will  be  made  in  favor  of  the  bill  upon 
demurrer  to  it 140 

See  Pleadings. 

See  Practice. 

PLEAS  IN  ABATEMENT. 

1.  Pleading  over  upon  adverse  action  to,  when  and  when  not, 
prior  to  Acts  1897.  ch.  121 271 

2.  And  in  bar  at  the  same  time  under  Acts  1897«  ch.  121 271 

3.  Pleading  over  after  Judgment  against,  in  all  cases  under 
Acts  1897,  ch.  121   271 

4.  Judgment  may  be  rendered  upon  overruling,  if  leave  to 
plead  over  is  not  asked  for 271 
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PLEAS  IN  ABATEMENT— Continued. 

5.  To  Indictment  for  attorney-general's  presence  and  action 

in  grand  jury  room  that  Is  insufficient 539 

6.  No  latitude  can  be  given;  it  must  be  full,  precise,  definite, 
and  clear    639 

See  Pleadings. 

See  Pleadings  and  Practice. 

PRACTICE. 

1.  Requested  instructions  may  be  based  upon  a  paper  "con- 
sidered as  read,"  when  239 

2.  Prosecutor  though  a  witness  may  remain  in  court  after 
the  rule  is  granted  but  should  be  examined  first 539 

3.  Examination  of  prosecutor  remaining  in  court  after  exam- 
ination of  other  witnesses  under  the  rule  is  not  reversible 
error,  when   639 

See  Pleading  and  Practice. 

See  Supreme  Court   Practice. 

PRESUMPTION. 

1.  Of  negligence  from  damage  to  property  received  by  com- 
mon carrier  in  good  condition;  burden  to  remove  such  pre- 
sumption   239 

2.  Same  rule  where  one  of  several  connecting  lines  of  com- 
mon carrier  are  sued 239 

3.  That  laws  of  another  State  are  the  same  as  our  own..  239 

4.  Conclusive  presumption  of  jurisdiction  on  collateral  at- 
tack, unless  record  discloses  want  of  jurisdiction  . . .  .* 688 

5.  In  favor  of  jurisdiction  of  the  person  upon  collateral  at- 
tack  688 

PRINCIPAL  AND  AGENT. 

Principal  is  bound  by  custom  at  place  of  his  agent,  though  he 
has  actual  knowledge  of  it  239 

PRO  CONFESSO. 

1.  Should  be  entered  before  final  decree,  but  its  omission  is 
not  reversible  error 271 

2.  Warrants  decree  without  proof  when  allegations  of  the  bill 
are  sufficient,  otherwise  proof  is  required;  case  in  judg- 
ment    271 

PROSECUTOR. 

1.  Though  a  witness  may  remain  in  court  after  the  rule  is 
granted  but  should  be  examined  first 639 
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PROSECUTOR— Continued. 

2.  E^xamination  of  prosecutor  remaining  in  after  examlna- 
tlon  of  other  witnesses  under  the  rule  is  not  reversible  er- 
ror, when 539 

PROVINCE  OF  JURY. 

Is  invaded  by  statement  of  court  as  to  drawing  inference 
from  testimony  539 

PROXIMATE  CAUSE. 

1.  Charge  that  failure  to  comply  with  city  ordinances  is  neg- 
ligence per  ae,  if  proximate  cause  of  injury,  is  correct, 
when' 712 

2.  Plaintiff's  negligence  bars  his  action,  where  the  negligence 
of  both  the  plaintiff  and  defendant  combined  was  the  prox- 
mate  cause  of  the  accident 712 

QUARTERLY  COUNTY  COURT. 

1.  General  scope' of  the  jurisdiction  of 59 

2.  Jurisdiction  is  legislative  59 

3.  Has  no  jurisdiction  of  contested  election  cases  over  the  of- 
fice of  county  register  and  county  court  clerk 59 

4.  Has  jurisdiction  of  contest  over  office  of  county  superin- 
tendent of  public  instruction 59 

QUO  WARRANTO. 

1.  Statutory  action  in  the  nature  of,  is  under  the  control  of 
the  district  attorney-general,  and  not  the  relators  615 

2.  Power  of* district  attorney-general  is  not  affected  by  lia- 
bility of  relators  for  costs   615 

RAILROADS. 

1.  May  use  right  of  way  for  legitimate  railroad  purposes; 
precautions  to  prevent  obstructions  from  becoming  dan- 
gerous     128 

2.  Obstructing  view  must  use  precautions  to  prevent  acci- 
dents     128 

3.  Maxim  that  one  must  use  his  own  property  so  as  not  to 
injure  others  is  not  applicable,  when 128 

4.  Obstructions  may  relieve  plaintiff  of  contributory  negli- 
gence, and  increase  railroad  company's  care  and  vigilance  128 

5.  Contractor's  lien  for  construction  or  repair  of  roadway  is 
enforceable  In  the  chancery  court  140 

6.  Objection  to  subcontractor's  notice  of  lien  cannot  be  made 
for  the  first  time  on  appeal;   case  in  judgment  140 

7.  Negligence  to  go  upon  track  without  looking  or  listening; 
exceptions  ; 18^ 
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HAILROADS— Continued. 

8.  Grossing  tracks  without  looking  or  listening  is  not  negli- 
gence per  86,  when;  case  in  judgment 185 

9.  Inability  to  hear  or   see  an   approaching   train   requires 
great  care  in  crossing  railroad  tracks  185 

10.  As  common  carriers  are  Insurers  of  passenger's  baggage, 
except  as  against  the  act  of  God,  the  public  enemy,  or 
himself 331 

11.  Not  insurers  of  the  baggage  carried  by  passengers  In  day 
coaches 331 

12.  Employees  of  sleeping  car  company  are  employees  of  rail- 
road company  331 

13.  Insurers  of  the  passenger's  baggage  deposited  in  sleeping 
car,  when 331 

14.  Liable  for  loss  of  passenger's  baggage  deposited  in  sleep- 
ing car,  without  explanation — res  ipsa  loquitur 831 

15.  Evidence  that  fires  were  originated  by  sparks  from  loco- 
motives before  and  after  the  fire  sued  for  is  competent, 

when 432 

See  Common  Carriers. 

HECORD. 

Written  findings  of  facts  and  conclusions  thereon  are  a  part 
of  the  record  without  a  bill  of  exceptions .* 345 

HEGISTRATION. 

1.  Of  chattel  mortgage  acknowledged  before  a  justice  of  the 
peace  in  another  State  and  there  recorded  is  not  entitled 

to  registration  here 309 

2.  Of  chattel  mortgage  in  another  State  does  not  defeat  lien 
of  mortgageor's  attaching  creditors  here;  comity  not  appli- 
cable    309 

8.  Creditors  are  aftected  only  by  constructive  notice  of  regis- 
tration, while  purchasers  are  affected  by  actual  notice 309 

4.  Instruments  have  effect  between  the  parties  without  regis- 
tration, but  as  to  others  only  from  noting  for  registration  688 

5.  Instruments  first  registered  or  noted  for  registration  have 
preference,  unless  claimant  has  notice  of  a  prior  instru- 
ment    688 

6.  All  persons  except  creditors  are  affected  by  actual  notice 

of  unregistered  instruments,  when  688 

7.  Purchasers  are  affected  with  actual  notice 688 

8.  ''Bona  fide  purchasers"  are  purchasers  without  notice  ....  688 
3,  Claimant  under  unregistered  deed  must  show  subsequent 

claimant  took  without  notice  688 
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REGISTRATION-^Continued. 

10.  Decrees  entered  on  the  minutes  or  record  books  of  tbe 
court  need  not  be  registered  68S 

11.  Grantee  is  bound  by  decree  of  rescission  against  his  grant- 
or rendered  before  the  registration  of  his  deed 688- 

12.  Claimants  under  a  grantee  bound  by  decree  of  rescission 
against  his  grantor  before  registration  are  likewise  bound 

by  such  decree 688^ 

REMOVAL  TO  FEDERAL  COURT. 

1.  Bill  of  exceptions  is  necessary  for  review  of  action  on  pe- 
tlUon  for 185 

2.  Bill  of  exceptions  is  necessary  to  make  petition  and  bond 

a  part  of  the  record  432 

RES  ADJUDICATA. 

1.  A  copy  of  decree  filed  by  defendant  can  not  be  considered 
upon  demurrer  for  res  adjudioata  637 

2.  Voluntary  dismissal  of  bill  is  not  res  adjudieata 637 

3.  Mere  dismissal  by  consent  of  parties  is  not  res  adfudicata  637 

4.  Effect  of  consent  decree  637 

5.  The  public  is  not  concluded  by  suit  on  its  behalf  by  par-  | 
ties  assuming  to  represent  it,  except  by  a  decision  upon  a 

fairly*  presented  case 637 

6.  Complainants  assuming  to  act  for  the  public  may  aban- 
don suit  on  terms  as  to  costs,  etc.,  but  the  public  is  not 
bound  thereby 637 

7.  Complainants  assuming  to  act  for  the  public  can  not  con- 
clude the  public  by  agreement  with  adversaries,  except  as 
to  evidence,  when  637 

8.  Removal  of  county  seat  upon  concurrence  of  two-thirds  of 
the  qualified  voters,  and  not  by  consent  of  complainants 
in  suit  on  behalf  of  the  public  637 

See  Content  Decrees. 

See  Jurisdiction. 

REVERSAL. 

1.  Erroneous  definition  of  negligence  prejudicial  to  plaintiff 
only  is  not  reversible  error  at  the  instance  of  the  defend- 
ant   712 

2.  Reversal  for  contributory  negligence  712^' 

8.  None  because  a  valid  judgment  was  based  on  the  wrong 

reason  60» 
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SALES. 

1.  Of  peTBonal  property  are  complete,  and  title  yests  in  pur* 
chaser,  when;  intention  of  parties  controls;  case  in  Judg- 
ment of  a  complete  sale 564 

2.  Seller  holding  possession  may  use  or  sell  the  property  and 
sue  for  damages  when  the  contract  is  breached;  measure 

of  damages  564 

3.  Rights  and  remedies  of  seller  holding  possession  in  exe- 
cutory and  executed  sales  when  contract  is  breached  by 
the  purchaser 564 

SALOONS. 

Unlawful  to  keep  open  or  to  do  any  business  therein  on  Sun- 
day, except  in  case  of  emergency  582 

SEPARATE  ESTATES. 

Married  woman's  recovery  for  personal  injury  is  her  sepa- 
rate estate    52^ 

SLEEPING  CAR  COMPANIES. 

1.  Employees  of,  are  employees  of  railroad  331 

2.  Railroad  is  insurer  of  passenger's  baggage  deposited  in 
Bleeping  car,  when  ' 331 

8.  Railroad  is  liable  for  passenger's  baggage  deposited  in    . 
sleeping  car,  and  lost  without  explanation — res  ipsa  loqui- 
tur   , 331 

SPECIAL  REQUESTS. 

Embraced  in  the  general  charge  are  properly  refused  ....  712 

See  Charge  of  Court. 

STATUTES. 

1.  Original  to  be  read  as  containing  amendments,  when  . .  140 

2.  A  statute  applicable  to  nonassessment  insurance  only  is 
not  yicious  class  legislation,  and  is  valid  under  police  pow- 
ers    151 

3.  Nonassessment  insurance  only  is  embraced  in  Acts  1895, 

ch.  160  151 

4.  A  statute  imposing  penalties  for  bad  faith  litigation  is 
constitutional  and  valid 151 

5.  Construction  of  statute  relieving  hotels  from  liability  for 
loss  of  guest's  property  : 219 

6.  Watch  and  fob  embraced  in  the  words  "Jewels  and  orna- 
ments" in  statute  relieving  hotel  keepers  from  liability  219 

7.  To  be^nforced  by  the  courts  when  constitutional,  regard- 
less of  iiardships 271 
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STATUTES— Continued. 

8.  In  derogation  of  common  law  must  be  stricfly  construed  271 

9.  Hare  no  extraterritorial  force  beyond  State,  excei^  by 
comity  and  laws  of  other  States  309 

10.  BngUsh  and  North  Carolina  as  well  as  Tennessee  stat- 
utes were  repealed  by  the  Code  of  1858  393 

11.  A  provision  in  a  statute  for  the  removal  of  a  county  seat 
upon  two-thirds  of  the  vote  in  the  preceding  governor's 
election  Is  unconstitutional 637 

12.  An  unconstitutional  provision  in  a  statute  does  not  af- 
fect the  rest  of  the  statute,  when 637 

13.  Election  statute  enacted  too  late  to  be  put  in  operation 
does  not  apply  to  that  particular  election  637 

STATUTES  OF  LIMITATIONS, 

1.  Barring  contests  of  election  after  twenty  days  apply  to 
amended  pleadings  8 

2.  But  does  not  apply  to  defense  of  contestee,  though  it 
introduces  new  matter 8 

3.  Statute  giving  time  for  defense,  but  not  limiting  the  time      8 

4.  Requisites  to  revive  barred  debt 233 

6.  Renewal  note  does  not  renew  mortgage  by  merely  refer- 
ring to  it  as  in  force 233 

6.  Ward  may  sue  through  guardian,  though  guardian's  ac- 
tion is  barred  296 

7.  Begin  to  run  against  note  payable  on  demand,  when  . .  684 

8.  Facts  necessary  to  avoid  bar  by  statute  of  limitations,  how  . 
pleaded  684 

SUBROGATION. 

Homestead  and  dower  allowed  widow  out  of  personalty  by 
substitution  or  subrogation  where  land  has  been  subjected 
to  payment  of  lien  debt,  when  621 

SUBSTITUTION. 

Homestead  and  dower  allowed  widow  out  of  personalty  by 
substitution  or  subrogation  where  land  has  been  subjected 
to  the  payment  of  lien  debt,  when 621 

SUNDAY. 

Unlawful  to  keep  saloon  open  or  to  do  any  business  therein 
on  Sunday,  except  in  case  of  emergency  682 

SUPREME  COURT  PRACTICE. 

1.  Contested  election  suit  over  the  office  of  sherifC  is  to  be 
heard  de  novo  upon  the  record  1 
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SUPREME  COURT  PRACTICE— Continued. 

2.  Objection  to  subcontractor's  notice  of  lien  can  not  be 
made  for  the  first  time  on  appeal 140 

8.  A  valid  Judgment  will  not  be  reversed,  because  based  on 
a  wrong  reason  609 

See  Practice. 

SURVIVORSHIP. 

Husband's  right  to  wife's  choses  in  action  by  survivorship 
rests  upon  the  common  law  and  not  on  statute 393 

TRANSCRIPT  OF  RECORD. 

Copies  of  record  for  review  are  sufficient  if  there  is  no  agree- 
ment or  order  of  court  for  the  originals  to  be  sent  up      1 

TRIAL. 

1.  Of  contest  over  the  appointment  of  administrator  is  to 
be  on  the  merits  and  de  novo  on  appeal  to  the  circuit 
court  176 

2,  New  trial  of  contest  over  appointment  of  administrator 
where  a  trial  on  the  merits  was  prevented  by  the  erron- 
eous holding  of  the  trial  judge  on  question  of  law 176' 

UNLAWFUL  ENTRY  AND  DETAINER. 

1.  Action  of,  may  be  based  on  a  constructive  possession,when  536 
2.  Collusion  between  adverse  claimant  and  tenant  of  land- 
lord; case  in  judgment  536 

VACANCY. 

Exists  in  a  newly  created  office  which  may  be  filled  in  such 
manner  as  the  legislature  shall  direct 603 

VARIATION. 

In  corporate  name  of  defendant  is  insufficient  to  show  want 
of  jurisdiction  of  the  person  of  defendant  upon  collateral 
attack,  when;  case  in  judgment  688 

VERDICT. 

1.  So  excessive  as  to  evince  partiality,  passion  and  caprice  185 

2.  Of  jury  settles  conflicting  theories  128 

3.  Supported  by  some  evidence  will  not  be  disturbed  by  su- 
preme court,  when  239 

4.  Set  aside  by  the  supreme  court  and  new  trial  granted, 
where  the  circuit  judge  refused  it,  but  expressed  his  dis- 
satisfaction with  the  verdict;  reasons  for  the  rule  463 

5.  Reasons  needlessly  given  by  the  circuit  judge  will  be  con- 
sidered by  the  supreme  court  to  determine  his  satisfaction 

or  dissatli^ctlon  with  the  verdict;  case  in  judgment  . .  463 
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VERDICT— Continued. 

6.  Not  stating  whether  it  Is  murder  in  the  first  or  second 
degree  is  a  nullity 556 

7.  Court's  acceptance  of  a  null  verdict  and  discharge  of  the 
Jury  operates  as  a  mistrial,  and  not  as  a  discharge  of  the 
prisoner  556 

8.  Reason  for  the  rule  is  the  prisoner's  presumed  consent 
and  waiver  by  failure  to  object 556 

9.  May  be  amended  by  the  jury,  when  556 

WITNESSES. 

1.  Prosecutor,  though  a  witness,  may  remain  in  court  after 
the  rule  is  granted,  but  should  be  examined  first 539^ 

2.  Examination  of  prosecutor  remaining  in  court  after  exam- 
ination of  other  witnesses,  under  the  rule  la  not  reversi- 
ble error,  when 539^ 

WORDS  AND  PHRASES  DEFINED. 

1.  Watch  and  fob  embraced  In  the  words  "Jewels  and  orna- 
ments" In  statute  relieving  hotel  keepers  from  liability.  219 

2.  The  terms  "other  animals"  refer  to  the  hogs  shipped,  1 
when   348 

3.  Finding  of  the  court  of  chancery  appeals  that  a  man  was  } 
"desperate"  is  not  finding  that  he  was  "insane" 393 

4.  Bona  fide  purchasers  are  purchasers  without  notice 688 

5.  The  word  "is"  is  used  in  the  sense  of  the  words  "shall 
be"  or  "may  be."  when  637 

WRIT  OF  ERROR. 

Does  not  lie  from  chancellor's  decree  made  at  chambers;  but 
an  appeal  lies 637 
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